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IN  THE 


United  States  Court  of  Appeals 

District  of  Columbia. 


No.  9460. 


Joseph  J.  Lann,  Petitioner , 
against 

Securities  and  Exchange  Commission,  Respondent. 


Petition  to  Review  Orders  of  Securities  and  Exchange 

Commission. 


BRIEF  FOR  PETITIONER. 


JURISDICTIONAL  STATEMENT. 

This  is  a  petition  to  review  final  orders  of  the  Securities 
and  Exchange  Commission  brought  by  Joseph  J.  Lann, 
formerly  a  member  of  M.  S.  Wien  and  Co.,  securities  deal¬ 
ers  (App.  1-6).  The  first  order  under  review  was  issued 
September  16,  1946  and  provided  for  the  revocation  of  the 
registration  of  M.  S.  Wien  and  Company  as  a  securities 
broker-dealer  under  Section  15(b)  of  the  Act,  without  prej- 
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udice  to  the  right  of  M.  S.  Wien  and  Company  to  reapply 
for  registration  after  30  days  “if  at  the  time  of  reapplica¬ 
tion  Joseph  J.  Lann  shall  have  withdrawn  from  M.  S.  Wien 
and  Company  and  shall  have  become  disassociated  from  its 
business.”  (App.  69).  The  second  order  of  the  Commis¬ 
sion  was  entered  on  November  6,  1946,  denying  a  petition 
for  rehearing  and  a  supplemental  memorandum  filed  by 
Lann  individually.  (App.  75,  76). 

Lann  was  a  partner  in  the  firm  of  M.  S.  Wien  and  Com¬ 
pany  for  26  years  prior  to  the  effective  date  of  the  Com¬ 
mission’s  order  and  has  been  excluded  from  that  partner¬ 
ship  and  from  the  securities  business  generally  as  a  result 
of  the  Commission’s  order.1 

Jurisdiction  to  review  this  order  of  the  Commission  is 
invoked  under  Section  25(a)  of  the  Securities  and  Ex¬ 
change  Act  of  1934  (48  Stat.  901,  U.  S.  C.  Title  15  §  78  (y) ), 
which  section  provides  as  follows : 

“(a)  Any  person  aggrieved  by  an  order  issued  by 
the  Commission  in  a  proceeding  under  this  chapter  to 
•  which  such  person  is  a  party  may  obtain  a  review  of 
such  order  in  the  Circuit  Court  of  Appeals  of  the 
United  States,  within  any  circuit  wherein  such  person 
resides  or  has  his  principal  place  of  business,  or  in  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia,  by  filing  in  such  court,  within  sixty  days 
after  the  entry  of  such  order,  a  written  petition  pray¬ 
ing  that  the  order  of  the  Commission  be  modified  or 
set  aside  in  whole  or  in  part.  A  copy  of  such  petition 
shall  be  forthwith  served  upon  any  member  of  the 
Commission,  and  thereupon  the  Commission  shall  cer¬ 
tify  and  file  in  the  court  a  transcript  of  the  record 
upon  which  the  order  complained  of  was  entered. 
Upon  the  filing  of  such  transcript  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  and  enforce  or 
set  aside  such  order,  in  whole  or  in  part  No  objection 
to  the  order  of  the  Commission  shall  be  considered  bv 

l  M.  S.  Wien  &  Co.  complied  with  the  Commission ’s  order  and  applied  for 
registration  after  disassociating  itself  from  petitioner.  The  application  was 
granted  and  it  is  now  in  business,  but  petitioner  is  barred  by  the  Commission’s 
order  from  participating  in  that  business  or  from  conducting  a  business  as  a 
securities  broker  or  dealer  individually  or  in  partnership  with  anyone  else. 
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the  court  unless  such  objection  shall  have  been  urged 
before  the  Commission.  The  finding  of  the  Commis¬ 
sion  as  to  the  facts,  is  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive.  If  either  party  shall  apply 
to  the  court  for  leave  to  adduce  additional  evidence, 
and  shall  show  to  the  satisfaction  of  the  court  that 
such  additional  evidence  is  material  and  that  there 
were  reasonable  grounds  for  failure  to  adduce  such 
evidence  in  the  hearing  before  the  Commission,  the 
court  may  order  such  additional  evidence  to  be  taken 
before  the  Commission  and  to  be  adduced  upon  the 
hearing  in  such  manner  and  upon  such  terms  and  con¬ 
ditions  as  to  the  court  may  seem  proper.  The  Com¬ 
mission  may  modify  its  findings  as  to  the  facts,  by 
reason  of  the  additional  evidence  so  taken,  and  it  shall 
file  such  modified  or  new  findings,  which,  if  supported 
by  substantial  evidence,  shall  be  conclusive,  and  its 
recommendation,  if  any,  for  the  modification  or  setting 
aside  of  the  original  order.  The  judgment  and  decree 
of  the  court,  affirming,  modifying,  and  enforcing  or 
setting  aside,  in  whole  or  in  part,  any  such  order  of 
the  Commission,  shall  be  final,  subject  to  review  by 
the  Supreme  Court  of  the  United  States  upon  certio¬ 
rari  or  certification  as  provided  in  sections  346  and 
347  of  Title  28.” 

* 

STATEMENT  OF  THE  CASE. 

Joseph  J.  Lann^  petitioner,  was  until  recently  engaged 
in  the  business  of  acting  as  a  broker-dealer  in  securities 
in  a  co-partnership  doing  business  under  the  firm  name  and 
style  of  M.  S.  Wien  and  Company,  40  Exchange  Place,  New 
York,  New  York.  It  was  a  family  partnership,  the  other 
two  members  of  which  were  brothers-in-law  of  petitioner 
(App.  514,  515).  Lann  accounted  for  about  50  percent  of 
the  business  done  by  the  firm.  (App.  604)  The  firm  had 
been  in  the  securities  business  for  about  25  years  at  the 
time  the  SEC  proceedings  here  involved  were  commenced. 
(App.  455)  It  enjoyed  an  excellent  reputation.  (App.  120, 
144,  454,  36,  Finding  100). 

Prior  to  the  period  involved  in  the  Commission’s  charges, 
M.  S.  Wien  and  Company  had  for  some  time  been  dealing 
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in  the  securities  of  the  Phoenix  Silk  Company  (“Phoenix”), 
a  Pennsylvania  corporation,  which  had  outstanding  $392,500 
face  amount  of  debentures,  each  $1,000  debenture  having 
attached  to  it  60  shares  of  common  stock  (App.  43  n.  2). 
The  securities  of  this  company  were  not  traded  on  any 
stock  exchange  (App.  42).  The  Company  has  no  connec¬ 
tion  with  the  Phoenix  Hosiery  Mills  whose  preferred  stock 
is  listed  on  the  New  York  Stock  Exchange. 

The  Phoenix  Silk  Company  had  emerged  from  a  reor¬ 
ganization  in  1937  but  was  in  precarious  condition  and  its 
debentures  had  been  selling  from  5  to  10  cents  on  the  dollar 
for  some  period  of  time.  In  the  early  part  of  1943  that  price 
was  about  11.  By  the  summer  of  1943  it  had  reached  ap¬ 
proximately  20  cents  on  the  dollar.  (App.  674-676;  623; 
684). 

By  an  order  for  hearing  dated  June  20, 1944,  (App.  7-11 ) 
the  Commission  alleged  it  had  information  that  Lann’s  ac¬ 
tivities  in  Phoenix  Silk  debentures  had  violated  several 
sections  of  the  Act  and  Rules  and  Regulations  which  pro¬ 
hibited  fraud  and  deceit,  see  pp.  6,  7,  51,  52  infra ,  and  set 
a  hearing  to  determine  whether  those  sections  had  been 
violated  and  whether  the  Commission  should  revoke  Wien’s 
broker-dealer  registration. 

The  charges  relate  to  two  separate  periods  of  time.  In 
the  first  period,  between  October  14  and  December  31,  1943, 
the  Commission’s  charge  as  paraphrased  in  its  opinion  is 
that  Lann 

“sold  $56,000  face  amount  of  5%  income  debentures 
of  1968  of  Phoenix  Silk  Corporation,  a  Pennsylvania 
Corporation,  and  in  a  series  of  transactions  raised  the 
price  of  such  security  and  created  actual  and  apparent 
trading  activity  therein  for  the  purpose  of  inducing 
purchases  by  others  without  disclosing  that  the  price 
had  been  artificially  raised.”  (App.  41) 

The  charge  relating  to  the  second  period,  i.e.,  March, 
1944,  as  paraphrased  in  the  Commission’s  opinion  is  that 
Lann 
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“purchased  $61,000  face  amount  of  these  debentures 
through  false  representations  and  material  omissions 
concerning  the  issuer’s  property,  the  market  value  of 
the  debentures,  the  imminence  of  a  retirement  of  de¬ 
bentures  through  a  call  for  tenders,  and  respondent’s 
intention  to  tender  the  debentures  at  a  profit  to  itself.” 
(App.  41) 

Hearings  were  held  in  October  and  November  1944  be¬ 
fore  a  Trial  Examiner  and  on  March  28,  1945,  the  Trial 
Examiner  filed  a  report  (App.  14-37)  finding  the  charges 
without  basis  and  recommending  that  the  proceedings  be 
dismissed.  The  matter  was  then  appealed  to  the  Commis¬ 
sion  by  the  SEC  staff.  Oral  argument  was  had  on  Septem¬ 
ber  20,  1945,  before  two  Commissioners.  On  or  about 
August  19,  1946  it  was  stipulated  that  two  Commissioners 
appointed  subsequent  to  the  argument  might  participate 
“upon  consideration  of  the  record  and  briefs  and  after 
reading  the  transcript  of  the  oral  argument  herein.”  (App. 
76).  On  September  16,  1946,  the  order  of  revocation  ap¬ 
pealed  from  was  entered,  three  of  the  five  members  of  the 
Commission  participating — one  of  those  who  had  heard  the 
oral  argument  and  the  two  subsquently  appointed  Com¬ 
missioners.  (App.  66).  This  order  was  accompanied  by 
findings  and  opinion  which  stated  that  petitioner  had  wil¬ 
fully  violated  the  law  in  respect  to  both  charges  (App.  38- 
66).  The  opinion  seated  that  its  findings  on  the  score  of 
the  first  charge  “constitute  a  sufficient  basis  for  the  action 
we  have  decided  to  take  in  this  case.”  (App.  53).  The 
opinion,  however,  discussed  the  second  charge  and  here, 
too,  found  wilful  violation.  (App.  53-64).  The  Commission 
held  that  guilt  attached  primarily  to  Lann  and  adopted 
the  order  which  had  the  effect  of  excluding  him  from  the 
securities  business.  Rehearing  was  requested  and  was 
denied.  (App.  70-75).  Lann  then  petitioned  this  Court  to 
review. 
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THE  STATUTE  INVOLVED. 

Petitioner’s  registration  as  a  broker-dealer  was  revoked 
because  the  Commission,  reversing  its  trial  examiner,  con¬ 
cluded  that  he  had  violated  statutory  provisions  and  regu¬ 
lations  which  prohibit  practices  that  “operate  as  a  fraud 
or  deceit”.  The  regulations  are  lengthy  and  repetitious 
but  they  do  not  define  the  types  of  operations  or  practices 
on  the  over-the-counter  market  that  are  prohibited.  They 
are  confined  to  a  prohibition,  under  several  sections  but  in 
identical  words,  of  fraud,  deceit  and  misrepresentation. 
The  section  under  which  the  Commission’s  power  to  revoke 
a  registration  is  granted  is  Section  15(b)  of  the  Securi¬ 
ties  Exchange  Act  of  1934  (48  Stat.  895,  49  Stat.  1377,  52 
Stat.  1075,  U.  S.  C.  Title  15  $78o(b)),  the  pertinent  por¬ 
tions  of  which  read  as  follows : 

“The  Commission  shall,  after  appropriate  notice 
and  opportunity  for  hearing,  by  order  .  .  .  revoke  the 
registration  of  any  broker  or  dealer  if  it  finds  that 
such  denial  or  revocation  is  in  the  public  interest  and 
that  (1)  such  broker  or  dealer  .  .  .  (D)  has  wilfully 
violated  any  provision  of  the  Securities  Act  of  1933, 
as  amended,  or  of  this  title,  or  of  any  rule  or  regula¬ 
tion  thereunder  ...” 

The  regulations  outlawing  fraud  which  are  applicable 
are  contained  in  three  sections  and  the  regulations  under 
two  of  them  but  their  prohibitions  are  identical.  We  shall 
set  forth  here  the  most  general  form  of  such  prohibition, 
Rule  X-10B-5  which  reads  as  follows: 

“It  shall  be  unlawful  for  any  person,  directly  or  in¬ 
directly,  by  the  use  of  any  means  or  instrumentality 
of  interstate  commerce,  or  of  the  mails,  .  .  . 

“(1)  to  employ  any  device,  scheme,  or  artifice  to 
defraud, 

“(2)  to  make  any  untrue  statement  of  a  material 
fact  or  to  omit  to  state  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in  the  light  of  the 
circumstances  under  which  they  were  made,  not  mis¬ 
leading,  or 
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“(3)  to  engage  in  any  act,  practice,  or  course  of 
business  which  operates  or  would  operate  as  a  fraud 
or  deceit  upon  any  person,  in  connection  with  the  pur¬ 
chase  or  sale  of  any  security.” 

The  other  prohibitions  under  which  the  Commission 
acted  are  identical  in  substance  and  are  set  forth  in  Sup¬ 
plement  1  to  this  brief.  They  are  Section  17(a)  of  the 
Securities  Act  of  1933,  U.  S.  C.  Title  15  §  77q(a) ;  Rule 
X-15C1-2,  adopted  under  Section  15(c)(1)  of  the  Securi¬ 
ties  Exchange  Act  of  1934,  U.  S.  C.  Title  15  §  78o(c)(l). 
In  the  supplement  we  have  also  set  forth  Section  10(b)(2) 
of  the  Securities  Exchange  Act,  U.  S.  C.  Title  15  §  78 j  (b) 
under  which  Rule  X-10B-5  was  adopted. 

STATEMENT  OF  POINTS. 

I.  The  Commission  Erred  in  Finding  That  Petitioner 
Wilfully  Committed  Fraud  in  His  Market  Transactions  in 
Phoenix  Silk  Debentures  Between  October  14  and  December 
31, 1946. 

II.  The  Commission  Applied  to  Petitioner’s  Conduct  an 
Illegal  Standard  Which  Involved  an  Attempt  Improperly 
to  Extend  the  Meaning  of  the  Words  1  *  Fraud  and  Deceit”. 

III.  Even  Under  the  Illegal  Standards  Applied  by  the 
Commission  the  Record  Contains  no  Evidence  to  Support 
the  Commission’s  Finding  of  Violation. 

IV.  The  Commission’s  Opinion  Distorts  and  Misstates 
the  Record. 

V.  There  is  No  Substantial  Evidence  to  Support  the 
Commission’s  Finding  of  Fraud  in  Petitioner’s  Repur¬ 
chases  of  Debentures  in  March,  1944. 
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SUMMARY  OF  ARGUMENT. 

Joseph  J.  Lann,  petitioner,  was  a  partner  of  M.  S.  Wien 
&  Company,  dealers  and  brokers  in  securities,  for  26  years. 
He  enjoyed  an  excellent  reputation  during  this  entire 
period.  The  Securities  and  Exchange  Commission,  by  the 
action  from  which  this  appeal  is  taken,  has  decreed  that 
Lann  can  no  longer  engage  in  the  business  to  which  he  has 
devoted  his  entire  life. 

The  transactions  which  led  to  the  Commission’s  drastic 
action  took  place  over  a  period  of  three  months.  They  in¬ 
volved  trading  in  the  debentures  of  the  Phoenix  Silk 
Corporation,  a  small  silk  mill.  The  total  issue  of  Phoenix 
Silk  debentures  outstanding  was  $392,500  face  amount  and 
the  total  sales  complained  of  by  the  Commission  amounted 
to  $56,000  face  amount  or  under  $25,000  in  value.  Lann 
has,  during  his  26  years  in  the  business,  bought  and  sold 
many  millions  of  dollars  worth  of  securities  (App.  515, 
516),  and  this  is  the  first  charge  that  has  ever  been  made 
against  his  conduct  of  his  business.  Nevertheless,  the  Com¬ 
mission  has  debarred  him  from  continuing  his  life’s  work. 

Lann’s  specialty  was  buying  and  selling  securities  of 
companies  which  were  in  temporary  difficulties.  His  suc¬ 
cess  in  this  business  was  due  to  his  ability  to  appraise  the 
prospects  of  such  companies  for  improvement,  and  to  buy 
and  sell  their  securities  in  light  of  this  expert  business 
judgment. 

The  Phoenix  Silk  Corporation  was  one  of  such  compa¬ 
nies.  Lann  had  bought  and  sold  its  debentures  for  a  long 
time  prior  to  the  period  in  question.  He  had  made  a  study 
of  the  company’s  business.  At  the  beginning  of  the  period 
in  question — October  1943 — the  company  made  arrange¬ 
ments  to  sell  some  of  its  surplus  real  estate.  The  prospects 
of  this  sale  and  its  effectuation  in  November  materially  en¬ 
hanced  the  market  value  of  the  debentures  and  resulted  in 
increased  activity  not  only  by  Lann  but  by  other  brokers 
and  dealers  in  securities  who  had  no  connection  with  and 
were  totally  independent  of  Lann  and  M.  S.  Wien  &  Com- 
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pany.  As  a  result  of  these  circumstances  the  price  at  which 
the  securities  were  offered  and  sold  increased  from  approxi¬ 
mately  20^  on  the  dollar  at  the  beginning  of  the  period  to 
approximately  40^  on  the  dollar  at  its  end  in  December. 
Although  this  increase  in  price  was  due  to  normal,  every 
day  market  factors,  the  Commission  launched  an  investiga- 
lion  which  resulted  in  revoking  the  broker-dealer  registra¬ 
tion  of  M.  S.  Wien  &  Company  subject  to  a  complete  divorce¬ 
ment  of  Lann  from  the  business  of  that  company.  In  these 
circumstances,  Lann  had  no  alternative  but  to  relinquish 
his  life’s  work  and  his  means  of  livelihood  and  retire  from 
the  securities  business.  He  can  reenter  that  business  only 
if  this  court  reverses  the  Commission’s  order. 

I. 

Lann  did  not  sell  Phoenix  debentures  to  or  buy  from  the 
investing  public.  His  dealings  were  exclusively  with  other 
securities  dealers  on  the  over-the-counter  market.  These 
dealers  were  fully  familiar  with  the  markets  and  the  secur¬ 
ities  involved,  and  none  of  them  complained  of  their  trans¬ 
actions  with  Lann.  Indeed,  every  single  one  of  them  made 
a  profit  as  a  result  of  these  transactions. 

The  Commission  nevertheless  found  that  Lann  had  vio¬ 
lated  certain  statutory  provisions  and  regulations  of  the 
Commission.  These  provisions  and  regulations,  although 
lengthy  and  repetitious,  provide  no  more  than  a  prohibition 
of  fraud,  deceit,  and  misrepresentation  in  the  purchase  and 
sale  of  securities  in  the  over-the-counter  market.  The  statu¬ 
tory  provisions  and  regulations  applicable  in  this  case  must 
be  carefully  distinguished  from  the  detailed  prohibition 
against  specific  types  of  transactions  on  the  securities  ex¬ 
changes.  The  Commission’s  failure  to  make  this  distinction 
in  this  case — although  it  clearly  appears  in  the  statute  and 
regulations — is  one  of  the  reasons  for  its  error  in  this  case. 
A  previous  attempt  by  the  Commission  in  1938  to  prescribe 
by  rule  the  same  detailed  code  for  over-the-counter  trading 
as  it  has  in  effect  for  trading  on  the  securities  exchanges 
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proved  to  be  impractical  and  the  Commission  shortly  with¬ 
drew  its  regulation  in  recognition  of  this  fact. 

Indeed,  neither  the  Commission’s  charge  against  peti¬ 
tioner  nor  its  findings  are  consistent  with  the  prohibition  of 
statute  and  regulation.  The  Commission  did  not  charge  or 
find  fraud,  deceit  or  misrepresentation  in  any  sense  known 
to  the  law. 

The  Commission  charged  and  found  merely  that  the  peti¬ 
tioner  had  engaged  “in  a  series  of  transactions  creating  an 
actual  or  apparent  trading  activity  or  raising  the  price  of 
the  security  for  the  purpose  of  inducing  others  to  purchase 
the  security”.  This  standard  is  not  the  equivalent  of  fraud, 
deceit  or  misrepresentation  in  any  sense  known  to  the  law. 
It  is  a  verbatim  repetition  of  language  contained  in  Sec¬ 
tion  9  (a)  2  of  the  Securities  Exchange  Act  applicable  solely 
to  activity  on  securities  exchanges — and  not  to  transactions 
on  the  over-the-counter  market.  Its  purpose,  as  applied 
to  securities  exchanges,  was  to  prohibit  transactions  merely 
for  the  purpose  of  recording  publicly  on  the  ticker  tape 
purchases  and  sales  for  the  purpose  of  deluding  the  public. 
It  was  not  applied  by  law  to  the  over-the-counter  market, 
and  the  Commission’s  attempt  in  1938  so  to  apply  it  by 
regulation  was  withdrawn  four  days  later  for  the  reason 
that  its  application  to  over-the-counter  markets  would 
cause  “doubts,  confusion  and  uncertainty”.  The  Commis¬ 
sion’s  attempt  now  to  apply  this  standard,  even  if  it  were 
warranted  by  the  record,  'which  it  is  not,  is  clearly  unauthor¬ 
ized  by  law. 

n. 

As  a  matter  of  fact,  it  is  clear  that  petitioner’s  trans¬ 
actions  did  not  create  “actual  or  apparent  trading  activity 
or  raise  the  price  of  (the  Phoenix  debentures)  for  the  pur¬ 
pose  of  inducing  others  to  purchase  (those  debentures)”. 
The  record  is  clear  that  petitioner’s  purchases  were  few  and 
isolated ;  were  motivated  by  his  long  standing  interest  and 
position  in  the  Phoenix  debentures  and  his  study  of  the 
company’s  position;  and  were  so  spotty  and  occasional  that 
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they  did  not,  in  any  sense,  constitute  a  “series  of  transac¬ 
tions”  as  required  by  the  Commission’s  own  formula.  In¬ 
deed,  the  record  establishes  that  petitioner  attempted  to 
buy  as  cheaply  as  possible  and  resisted  offers  by  others  to 
sell  at  higher  prices. 

In  addition,  since  there  is  no  central  agency  for  reporting 
purchases  and  sales  on  the  over-the-counter  market,  and 
since  transactions  on  that  market  are  arrived  at  by  negotia¬ 
tions  between  expert  dealers,  it  is  impossible  to  see  how  pri¬ 
vate  purchases  and  sales  of  debentures  could  constitute 
“trading  activity  for  the  purpose  of  inducing  others  to  pur¬ 
chase”.  The  Commission  has  not  by  rule  sought  to  apply 
this  standard  to  the  over-the-counter  market;  and  the  Com¬ 
mission’s  own  experience  with  its  1938  rule  and  the  facts  of 
this  case  dramatically  illustrate  the  absurdity  of  that  at¬ 
tempt. 

m. 

Even  if  the  Commission  had  correctly  construed  and  ap¬ 
plied  the  standards  of  the  Act  and  of  its  regulations,  it 
could  not  on  the  basis  of  this  record  have  found  the  peti¬ 
tioner  guilty  of  fraud,  deceit,  misrepresentation,  or  viola¬ 
tion  of  law.  This  is  not  a  case  which  on  its  facts  depends 
upon  expert  judgment  for  the  interpretation  and  application 
of  the  record.  The  Commission’s  error  in  reading  the  record 
— if  it  did  so — is  palpable  and  clear.  We  particularly  in¬ 
vite  the  attention  of  the  court  to  our  recital  of  a  number  of 
instances,  but  by  no  means  all,  in  which  the  Commission  has 
misstated  the  record  or  made  statements  completely  un¬ 
supported  by  the  record.  The  departures  from  the  record 
arc  not  matters  of  construction;  they  are  plain  and  obvious 
omissions  and  distortions :  They  are  so  numerous  that  we 
have  been  compelled  to  use  a  special  supplement  to  this  brief 
to  give  even  a  fair  sample.  A  fair  and  accurate  appraisal 
of  the  record  shows  that  the  Commission’s  findings  are 
without  support  therein,  and  we  further  believe  that  the 
distortion  of  the  record  by  the  Commission’s  findings  is  so 
general  as  to  indicate  that  the  Commission  has  violated  its 
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obligation,  under  the  Securities  Exchange  Act  and  the  Con¬ 
stitution,  to  give  petitioner  an  opportunity  for  hearing- 
before  barring  him  from  the  business  to  which  he  has  de¬ 
voted  his  life. 


IV. 

The  Commission’s  opinion  concerns  conclusions  relating 
to  alleged  fraud  in  the  repurchase  of  securities  in  March, 
1944.  The  Commission  expressly  states  that  these  findings 
are  not  the  basis  for  its  order.  Nevertheless,  we  have  ex¬ 
amined  those  findings.  The  facts  briefly  stated  are  that 
after  the  Commission  began  its  investigation  of  trading  in 
Phoenix  debentures,  petitioner’s  associates,  including  other 
brokers  and  dealers,  were  acutely  embarrassed  and  peti¬ 
tioner’s  good  will,  to  the  creation  of  which  he  had  devoted 
his  life,  was  in  danger  of  being  destroyed.  In  order  to  at¬ 
tempt  to  avert  this  disaster  which  was  much  more  important 
to  him  than  the  comparatively  trifling  amount  involved  in 
the  trading  in  the  Phoenix  debentures,  petitioner  offered  to 
repurchase  all  of  the  debentures  which  he  had  sold.  Para¬ 
doxically,  the  Commission  said  that  in  making  this  generous 
offer,  petitioner  failed  to  disclose  facts  which  were  known 
to  him  concerning  the  condition  of  the  company.  None  of 
the  persons  concerned  in  these  repurchase  transactions 
joined  in  or  supported  this  accusation,  and  the  record  shows 
that  the  Commission’s  findings  are  complete  fabrication 
without  any  support  whatever  in  the  evidence. 


V. 

Because  the  Commission  erred  in  construing  the  Act  and 
its  own  regulations,  applied  an  erroneous  standard  to  the 
facts  of  this  case :  because  its  findings  are  without  any  sup¬ 
port  in  the  record;  and  because  the  Commission  grossly 
ignored  and  distorted  the  evidence  and  made  findings  upon 
the  basis  of  alleged  but  non-existent  evidence,  the  Commis¬ 
sion’s  order  should  be  reversed. 
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ARGUMENT. 

L  The  Commission  Erred  in  Finding  That  Petitioner  Wil¬ 
fully  Committed  Fraud  in  His  Market  Transactions  in 
Phoenix  Silk  Debentures  Between  October  14  and  De¬ 
cember  31, 1943. 

A.  Preliminary  statement 

1.  The  Facts. 

The  Commission’s  opinion  finds  Lann  guilty  of  willful 
fraud  in  connection  with  market  transactions  in  Phoenix 
debentures  during  October,  November  and  December  1943. 
As  we  will  establish  below,  the  transactions  in  question 
were  not  and  were  not  claimed  to  be  fraud  by  the  ordinary 
definitions  of  that  term.  The  Commission  claimed  merely 
that  they  fell  within  a  certain  artificial  definition  of  activi¬ 
ties  which  the  Commission  regarded  as  fraudulent,  i.e.f 
engaging  in  a  series  of  transactions  raising  the  price  of  a 
security  for  the  purpose  of  inducing  purchases  by  others. 
We  shall  establish  below  that  the  Commission  in  attempt¬ 
ing  to  apply  this  standard  illegally  sought  to  extend  the 
definition  of  fraud  beyond  its  normal  meaning.  While  it 
may  be  argued  that  the  Commission  could  have  made  such 
an  extension  of  the  definition  of  fraud  in  the  exercise  of  its 
rule  making  power,  that  rule  making  power  was  not  exer¬ 
cised  and  as  we  shall  show,  an  identical  proscription  once 
attempted  under  its  rule  making  power  proved  so  imprac¬ 
ticable  that  it  was  rescinded  immediately. 

The  facts  to  which  the  Commission  applied  this  test  are 
as  follows:  At  the  beginning  of  October  1943  the  Phoenix 
Silk  Company  was  in  distress  and  its  debentures  were  sell¬ 
ing  at  approximately  20  cents  on  the  dollar.  It  had  owned 
three  pieces  of  real  property  not  useful  in  its  business, 
(App.  682)  its  actual  mill  operations  occupying  only  a 
small  part  of  one  of  these  buildings.  (App.  488)  In  June 
1943  it  had  sold  the  first  of  these  properties.  In  October 
1943  it  had  made  a  contract  for  the  sale  of  the  second  piece 


14 


of  property  at  a  favorable  price  and  the  transaction  was 
consummated  in  November  of  1943.  (App.  264,  265,  324) 

Wien  &  Co.  had  been  buying  and  selling  the  debentures 
for  some  period  of  time  and  had  had  an  inventory  which 
frequently  in  the  past  had  equalled  $20,000.00  in  face 
amount.-  Wien  &  Co.  during  this  time  had  been  indicating 
its  interest  in  buying  or  selling  these  debentures  by  quota¬ 
tions  in  the  National  Daily  Quotation  Sheets,  a  quotation 
service  circulated  among  brokers  and  dealers.  This  was 
done  almost  invariably  by  a  quotation  OW-BW  (offerings 
wanted-bids  wanted)  (App.  609-618).  It  is  common  prac¬ 
tice  for  security  dealers  to  request  other  dealers  to  place 
listings  in  the  sheets  for  them  (App.  51,  520).  In  accord¬ 
ance  with  this  practice  and  in  order  to  obtain  business 
which  might  otherwise  go  elsewhere,3  Wien  employed  Gibb 
&  Co.,  known  as  a  “broker’s  broker”,  to  enter  numerical 
quotations  in  the  sheets  at  its  direction.  These  quotations 
began  November  5,  1943  and  specified  an  interest  in  buying 
and  selling  specific  amounts  of  Phoenix  debentures  at 
specific  prices  (App.  44).  Thus  its  first  quotation  indicated 
a  willingness  to  buy  $3,500.00  face  amount  of  debentures 
at  22  and  to  sell  $1,000.00  face  amount  at  27.  (App.  94, 
95,  618) 

By  this  time  it  had  become  generally  known  among 
brokers  and  dealers  that  Phoenix  debentures  offered  sub¬ 
stantial  opportunities  for  appreciation.  (See  e.g..  App. 
197,  198,  318).  As  a  result,  independently  of  Wien  or  any¬ 
body  connected  with  it,  a  substantial  demand  arose  among 
brokers  and  dealers  interested  in  a  speculation  for  them¬ 
selves  or  for  their  customers.  Several  dealers  sought  to 
purchase  debentures.  In  part  this  was  reflected  in  the 
sheets.  Thus,  in  November  while  Wien  directly  and 

2  Thus  as  of  May  1  Wien  &  Co.  held  $17,100  face  amount,  June  1  $22,100, 
July  1  $13,150,  August  1  $20,250,  September  1  $20,250,  October  1  $11,250, 
November  1  $21,350,  Deoeml>er  1  $17,150  (App.  023). 

3  Lann  had  been  impressed  by  the  fact  that  in  October  Gibb  &  Co.  was  able 
to  effect  transactions  for  Wien  with  Winter  &  Co.  with  whom  Lann  himself 
had  been  unable  to  negotiate  (App.  519,  520,  560,  561).  In  addition  the  use 
of  Gibb  involved  a  saving  of  time  in  taking  and  answering  inquiries  which 
might  not  lead  to  transactions  (App.  561,  562). 
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through  Gibb  &  Co.  was  indicating  its  willingness  to  buy 
and  sell  the  debentures,  several  independent  securities 
houses  entered  quotations  in  the  sheets  indicating  a  desire 
to  buy  but  not  to  sell  the  debentures.  (App.  617-620) 

This  demand  had  its  effect  in  increased  prices.  Thus  the 
largest  and  most  rapid  increase  in  quotations  which  took 
place  during  the  period  in  question  was  between  November 
9  and  November  18.  In  those  ten  days  Wien’s  listings 
through  Gibb  &  Co.  increased  from  an  indication  of  desire 
to  buy  at  22  to  an  indication  of  a  desire  to  buy  at  30.  (The 
offering  being  5  points  higher)  During  this  period  there 
were  always  two  and  usually  three  independent  bids  for 
Phoenix  debentures  appearing  in  the  sheets  in  addition  to 
Wien’s  OW-BW  quotes  and  Gibb’s  numerical  quotes  on 
Lamps  behalf.  (See  App.  617-620.)  Indeed,  during  this 
period  the  quotations  of  Mitchell  &  Co.,  an  independent 
dealer  acting  on  order  from  another  broker,  (App.  136) 
were  the  highest  in  the  sheets  for  three  days  while  the  bid 
of  Gibb  acting  for  Lann  was  the  highest  on  other  days. 
(See  App.  617-620.)  Wien  raised  its  quotations  through 
Gibh  and  Co.  to  meet  the  competition  of  the  quotations  of 
these  independent  dealers.4 

*  The  facts  concerning  the  adjustment  of  quotations  to  meet  competition 
are  dramatically  portrayed  in  the  testimony  of  Mitchell  &  Co.’s  trader. 
Mitchell  &  Co.  had  an  order  for  debentures  from  Goodbody  &  Co.,  another 
dealer  and  its  listings  were  governed  by  this  fact  (App.  130).  In  the  words 
of  Mitchell’s  trader  (App.  140): 

“A.  On  November  16,  or  rather  on  November  15,  I  noticed  in  the 
sheets,  26  bid.  I  wished  to  top  that  because,  as  I  said,  my  limit — I  knew 
Goodbody  would  pay  up  to  28.  1  went  in  the  sheets,  26  and  one  quarter 

bid.  The  following  day,  assuming  that,  to  use  the  vernacular,  we  were 
playing  tag,  that  the  man  who  was  using  the  26  bid  would  top  my  bid,  I 
made  my  bid  26  and  a  half  bid.  However,  he  had  outguessed  me  and 
made  it  a  27  bid. 

‘  ‘  Q.  Who  was  it  that  was  making  these  bids. 

“A.  Heading  from  this  record,  E.  H.  Gibb  and  Company. 

“  Q.  So  that,  when  you  say  you  were  playing  tag,  you  were  playing 
tag  with  E.  H.  Gibb  and  Company? 

“A.  Well,  to  the  extent  of  me  trying  to  have  a  higher  bid  appear  in 
the  sheet  than  he  had  so  that  perhaps  I  would  have  a  preference  from 
an  outsider  who  wished  to  sell  the  bonds. 

“Q.  Now,  with  respect  to  the  last  bid  you  made? 

"A.  On  November  17,  there  appeared  in  the  sheets  27  bid,  which  I 
topped  by  going  in,  27  and  a  half  bid,  and  I  see  the  following  day  or 
that  day  there  appeared  in  the  sheets  a  30  bid,  which  was  entirely  beyond 
my  limit,  and  the  following  day  I  just  went  in  ‘O  W*.  And  inasmuch 
as  the  bonds  were  then  beyond  the  price  Goodbody  and  Company  wished 
to  pay  I  discontinued  my  Usting.  ” 
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Thus  in  actual  fact  there  was  substantial  demand  for  the 
securities,  which  was  reflected  by  numerous  listings  in  the 
sheets  indicating  a  desire  to  buy  by  persons  independent 
of  Lann  and  his  agent.  The  natural  result  of  all 
this  was  an  increase  in  quoted  bids.  Pursuant  to 
this  demand,  Lann  was  able  to  sell  debentures  at  in¬ 
creased  prices  to  informed  brokers  and  dealers  who  had 
made  detailed  inquiry  into  the  company,  its  financial  con¬ 
dition  and  its  prospects.  The  largest  purchase  was  made 
by  a  dealer  who  had  checked  the  facts  of  the  sale  of  the 
company’s  second  property  with  the  president  of  the  com¬ 
pany.  (App.  324,  325)  The  strength  of  the  demand  for  the 
securities  is  evident  from  the  mere  record  of  the  quota¬ 
tions  and  transactions.  We  have  prepared  and  attached  to 
this  brief  as  Supplement  2  a  sheet  showing  every  quotation 
which  appeared  in  the  sheets  during  October,  November 
and  December  1943  and  all  transactions  by  M.  S.  Wien  & 
Co.  during  this  period. 

The  record  establishes  and  the  trial  examiner  found  that 

*‘65.  All  of  the  quotations  by  respondent,  and  on  its 
behalf  by  E.  H.  Gibb  &  Co.,  in  the  National  Daily 
Quotation  Service  on  Phoenix  Silk  Corporation  deben¬ 
tures  were  made  in  the  regular  course  of  business  in 
competition  with  other  brokers  and  dealers,  and  did 
not  vary  to  any  degree  from  those  of  the  competitors 
as  an  expression  to  the  other  subscribers  of  what  the 
respondent  and/or  Gibb  were  willing  to  pay  or  to  ac¬ 
cept  from  day  to  day  for  Phoenix  Silk  Corporation 
debentures.”  (App.  30). 

“97.  The  price  of  Phoenix  Silk  Corporation  debentures 
rose  in  the  over-the-counter  market  because  of  the 
continuous  improved  financial  status  of  the  company 
and  the  general  opinion  that  the  value  of  the  securities 
was  greater  than  the  then  quoted  market.”  (App.  36) 

Indeed,  the  demand  for  the  debentures  was  so  great  that 
after  the  period  in  question  the  debentures  were  quoted  at 
approximately  the  same  level  despite  the  adverse  effect  on 
the  market  of  a  full  scale  investigation  conducted  by  the 
Commission  (App.  617-620).  The  confidence  of  the  dealers 
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in  question  was  also  justified  by  subsequent  events  for  the 
debentures  increased  continually  in  value  thereafter  until 
at  present  they  are  being  sold  at  80  and  90  cents  on  the 
dollar. 

The  Commission  held  that  the  described  activities  of 
Lann  and  Wien  &  Co.  in  raising  their  quotations  operated 
as  a  fraud  or  deceit  on  the  purchasers  of  the  debentures, 
despite  the  fact  that  all  those  purchasers  were  fully  in¬ 
formed  professionals  and  that  all  those  purchasers  made 
a  profit  on  their  transactions.  We  shall  establish  that  the 
Commission’s  conclusion  was  based  on  an  improper  at¬ 
tempt  to  extend  the  definition  of  fraud  by  applying  an 
arbitrary  standard  which  is  not  a  definition  of  fraud  or 
deceit  and  indeed  a  standard  the  Commission  once  at¬ 
tempted  to  apply  by  regulation  and  repealed  because  it 
was  found  to  be  thoroughly  impracticable. 

2.  The  Nature  of  the  Commission’s  Order. 

As  a  result  of  ail  investigation  of  stock  market  practices 
the  Securities  Exchange  Act  was  passed  with  the  objective 
of  protecting  unsuspecting  investors  against  unfair  prac¬ 
tices  in  the  sale  and  purchase  of  securities.  Those  objec¬ 
tives  were  developed  in  the  light  of  the  misuses  of  great 
pools  of  capital  in  stock  exchange  transactions.  With  those 
objectives  there  can  be  no  quarrel  and  we  have  no  disposi¬ 
tion  to  quarrel  with  them.  We  wish,  however,  to  point  out 
the  strange  contrast  between  this  great  objective  of  the 
law  and  its  application  in  the  particular  case  by  the  body 
entrusted  with  its  enforcement. 

The  present  case  does  not  involve  stock  exchange  trans¬ 
actions  (App.  42).  It  involves  no  central  market  where 
prices  are  reported  but  only  transactions  in  broker’s  offices 
where  prices  are  arrived  at  by  negotiation.  It  does  not  in¬ 
volve  securities  of  any  of  our  great  corporations  widely 
held  by  investors.  This  case  involves  transactions  in  secur¬ 
ities  which  were  clearly  of  a  highly  speculative  character, 
the  debentures  of  a  very  small  silk  company  which  were 
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selling  during  the  period  in  question  at  between  20^  and  40^ 
on  the  dollar  (App.  42,  43).  The  persons  'who  purchased 
and  sold  the  secuiuties  were  not  uninformed  investors  but 
all  professional  securities  traders,  or  persons  who  pur¬ 
chased  on  the  recommendation  of  such  securities  traders 
(App.  45-49,  67).  The  securities  were  known  to  all  of  them 
to  be  highly  speculative,  and  they  acted  on  the  basis  of  their 
skill  as  securities  traders  and  on  the  basis  of  financial  in¬ 
formation  obtained  from  official  statements  of  the  company 
involved  and  from  discussion  with  company  officials  (App. 
49,  166,  167,  324,  199).  In  these  transactions  no  investors 
or  traders  lost  money.  All  of  those  who  bought  or  sold  the 
securities  not  only  did  not  sustain  any  loss  but  all  made  a 
profit  (App.  59-60). 

Nevertheless,  the  Commission  has  marshalled  all  the 
powers  granted  it  with  respect  to  the  securities  of  the  giant 
corporations  traded  on  the  stock  exchanges  of  the  nation 
and  attempted  to  apply  it  to  a  speculative  security  of  a 
small  company,  dealt  with  by  professionals.  We  shall  show 
below  that  the  Commission  erred  in  applying  principles 
applicable  to  stock  exchange  trading  to  the  entirely  differ¬ 
ent  kind  of  market  in  which  the  securities  in  question  were 
traded,  and  that  the  result  has  been  the  unfair  and  unwar¬ 
ranted  exclusion  of  the  petitioner  from  a  business  to  which 
he  has  devoted  his  entire  mature  life. 

3.  The  Nature  of  Lann’s  Business. 

Some  consideration  of  the  nature  of  Lann’s  business,  will 
be  helpful.  His  trading  was  not  on  a  stock  exchange  but 
over-the-counter.  Offers  and  actual  transactions  in  this 
market  are  not  reported  by  any  central  organization  sim¬ 
ilar  to  an  exchange.  Rather,  securities  are  traded  individ¬ 
ually  by  negotiation  in  the  offices  of  various  brokers.  (See 
e.g.  App.  84,  90,  pp.  20,  21,  infra)  Lann  was  one  of  such 
brokers  and  his  activity  in  Phoenix  debentures  was  typical. 
He  had  engaged  in  the  purchase  and  sale  of  these  securi¬ 
ties  for  some  period  of  time.  He  did  not  act  solely  as  a 
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broker  or  engage  exclusively  in  riskless  transactions,  i.e., 
simultaneous  purchase  and  sale  of  securities.  Instead,  he 
maintained  an  inventory  of  the  securities  of  varying  size 
and  always  stood  ready  either  to  buy  or  sell.  (App.  617- 
620,  623).  He  devoted  himself  primarily  to  “  special  situa¬ 
tions,  i.e.,  reorganizations,  liquidations  or  companies  in 
difficulty  which  showed  prospects  of  improvement  (App. 
455,  516).  He  would  then  commence  buying  and  selling  the 
securities  in  the  expectation  of  profits  resulting  from  in¬ 
creased  prices  reflecting  the  improvement  where  it  became 
apparent.  Lann  was  not  an  investor  but  one  who  made 
money  out  of  buying  securities  and  reselling  them  (App. 
515,  516,  548,  549). 

Almost  without  exception  the  transactions  effected  by 
Lann  were  made  with  other  fully  informed  brokers  and 
dealers  familiar  with  the  financial  situation  of  the  compan¬ 
ies  involved  and  well  acquainted  with  the  mechanics  of  the 
over-the-counter  market  (App.  45-49,  67,  317).  The  trans¬ 
actions  were  at  arms  length  and  effected  by  negotiation 
which  involved  bargaining  about  the  price  (e.g.  App.  84, 
90). 

4.  The  Difference  Between  the  Exchange 

and  the  Over-the-Counter  Market. 

The  mechanics  of  the  over-the-counter  market  are  sub¬ 
stantially  different  from  those  of  an  exchange.  We  believe 
that  the  Commission  failed  to  recognize  this  difference  and 
blindly  applied  concepts  borrowed  from  one  market  to  the 
entirely  different  facts  of  another  market.  It  is  as  though 
it  had  applied  the  rules  of  baseball  to  a  football  game  and 
ruled  that  having  eleven  men  on  the  field  in  a  football  game 
is  improper  because  the  baseball  manual  clearly  states 
there  shall  be  only  nine  players  on  a  side.  In  order  to 
sketch  the  differences  in  the  markets  we  will  resort  to  the 
Commission’s  own  description  of  the  differences  as  ■well  as 
the  opinions  of  the  courts. 

Thus  every  transaction  which  takes  place  on  the 
centralized  exchange  is  reported  publicly  and  Congress 
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outlawed  transactions  which  had  the  purpose  merely 
“of  recording  operations  on  the  tape”.  S.  Rep.  792, 
73d  Congress,  2d  sess.,  p.  7.  As  Judge  Woolsey  stated  in 
S.  E.  C.  v.  Torr,  22  F.  Supp.  602,  608  (SDNY,  1938) ;  “Of 
course  it  is  axiomatic  that  it  is  the  ticker  record  of  a  stock 
that  attracts  customers.”  The  opinion  in  Michael  J.  Mee- 
h-an,  2  S.  E.  C.,  588  at  p.  607  talks  of  manipulative  prac¬ 
tices  in  stock  exchange  securities  as  a  means  of  “painting 
a  picture  on  the  tape.”  Its  discussion  (p.  607)  indicates 
that  the  vital  factor  in  considering  exchange  trading  is  that 
all  transactions  are  immediately  published  and  that  the 
ticker  tape  is  a  means  of  conveying  information  concerning 
trading  in  the  securities  which  may  either  be  a  truthful 
reflection  of  genuine  demand  or  a  false  picture  painted  to 
conceal  the  truth. 

The  over-the-counter  market,  however,  is  different.  As 
the  Commission  pointed  out  in  a  report  to  the  Congress 
(Report  on  the  Feasibility  and  Advisability  of  the  Complete 
Segregation  of  the  Functions  of  Dealer  and  Broker,  June 
20,  1936,  pp.  65,  66) : 

“The  over-the-counter  markets,  in  general,  are  the  un¬ 
organized  markets  in  which  there  are  meetings  of  indi¬ 
vidual  supply  and  demand  as  contrasted  with  the  or¬ 
ganized  markets  on  exchanges  where  there  are  meet¬ 
ings  of  collective  supply  and  demand.  Over-the-coun¬ 
ter  transactions  take  place  in  the  offices  of  brokers  and 
dealers  and  do  not  involve  the  trading  facilities  of  an 
exchange. 

“In  the  exercise  of  its  proper  function,  an  exchange, 
in  theory,  furnishes  a  public  market  where  buyers  and 
sellers  concentrate  and  where  transactions  are  effected 
as  a  result  of  the  meeting  of  the  highest  bid  and  the 
lowest  offer  under  auction  rules.  In  contrast,  the  over- 
the-counter  market  does  not  provide  the  same  facilities 
for  the  concentration  of  buyers  and  sellers  in  a  par¬ 
ticular  place.  Each  dealer  is  the  market  for  his  clien¬ 
tele  ;  each  broker  seeks  to  execute  his  orders  wherever 
he  deems  best.  Hence,  the  over-the-counter  market  af¬ 
fords  no  single  place  for  the  public  meeting  of  supply 
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and  demand  and  frequently  the  price  at  which  a  trans¬ 
action  is  effected  does  not  result  from  the  meeting  of 
the  highest  bid  and  the  lowest  offering.  Transactions 
are  negotiated  privately  and  are  ordinarily  known  only 
to  the  parties  involved. 

“No  record  is  published  of  transactions  effected  in 
over-the-counter  markets.  There  are  no  ticker  services 
or  central  agencies  where  the  investing  public  can 
check  the  prices  at  which  securities  have  sold.  Brokers 
and  dealers,  however,  who  transact  business  in  the 
over-the-counter  markets,  generally  know  from  expe¬ 
rience  the  firms  specializing  in  securities  in  which  they 
are  interested.  Some  dealers  circulate  bid  and  asked 
quotations  among  other  dealers  and  brokers  for  the 
purpose  of  stimulating  business,  and  private  services 
also  enable  over-the-counter  houses  to  make  their  quo¬ 
tations  available  to  one  another.  The  investing  public 
derives  some  information  from  the  newspapers  with 
regard  to  over-the-counter  quotations.  These  quota¬ 
tions  are  procured  from  brokers  and  dealers  or,  in  the 
largest  financial  centers,  from  organizations  of  brokers 
and  dealers.  While  of  value  to  the  investor,  they  are 
necessarily  limited  in  scope.  They  do  not  purport  to 
represent  the  highest  bids  and  the  lowest  offerings 
available  at  the  time  they  are  secured ,  but  merely  bids 
and  offers  between  which  it  is  believed  that  business 
may  be  transacted.  From  these  facts  it  is  apparent 
that  the  nonprofessional  investor  in  the  over-the-coun¬ 
ter  market  is  chiefly  dependent  for  his  knowledge  of 
prices  and  quotations  upon  the  house  with  which  he 
deals/ ’  (Italics  supplied.) 

The  opinion  of  the  Commission  talks  a  good  deal  about 
the  National  Daily  Quotation  Sheets  which  is  a  service 
by  which  dealers  communicate  to  each  other  indications  of 
interest  and  invitations  to  negotiations.  In  Allender  Co., 
Inc.,  9  S.  E.  C.  1043,  1958,  the  Commission  said  of  that  ser¬ 
vice:  “We  agree  with  counsel  that  those  sheets  do  have  a 
limited  circulation,  that  the  quotations  do  not  indicate  ac¬ 
tual  transactions  and  do  not  necessarily  represent  firm  bids 
and  offers  and  that  in  any  event,  the  quotations  are  with 
respect  to  transactions  between  dealers.”  The  Commission 
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in  the  case  of  Torrington  Company,  -  S.  E.  C.  - , 

Securities  Exchange  Act  Release  No.  3687,  May  2,  1945,  p. 
12  n.  9,  discussed  the  difference  between  quotations  on  the 
exchange  and  in  the  over-the-counter  market : 

‘ 4  Published  over-the-counter  quotations  are  different 
from  the  quotations  published  by  the  Exchange.  The 
published  over-the-counter  quotations  do  not  reveal  the 
prices  at  which  actual  transactions  take  place,  nor  do 
they  necessarily  represent  actual  bids  and-  offers,  but 
are  designed  to  give  only  a  general  day-to-day  approxi¬ 
mation  of  the  price  range  within  which  dealers  are  will¬ 
ing  to  negotiate;  and  the  spread  between  the  bid  and 
offering  price  is  often  widened  artificially  to  allow  for 
daily  fluctuation  and  for  retail  sales  at  a  distance  from 
the  center  of  publication.  See  Sherman  Gleason, 

S’.  E.  C.  (1944),  Securities  Exchange 

Act  Release  No.  3550.  The  quotations  published  by  the 
Exchange,  on  the  other  hand,  include  prices  at  which 
actual  transactions  take  place,  and  the  quotations  of 
bids  and  offers  reported  by  the  Exchange  purport  to 
represent  actual  bids  and  offers  received  or  made  on 
the  Exchange.”  (Italics  supplied.) 

B.  The  standard  applied  by  the  Commission  was  illegal  and 
involved  an  attempt  improperly  to  extend  the  mean¬ 
ing  of  the  words  “fraud  and  deceit”. 

The  Commission  nowhere  charges  Wien  &  Co.  with  ac¬ 
tual  fraud.  Its  specification  of  charges  and  its  discussion  in 
the  opinion  do  not  allege  any  course  of  action  which  would 
be  regarded  as  fraud  or  deceit  by  ordinary  standards. 
Rather  it  charges  that  petitioner  engaged  in  activity 
in  violation  of  a  standard  of  market  conduct  it  believes 
proper — a  standard  which  it  believes  equivalent  to  fraud. 
We  shall  examine  this  standard  to  show  that  it  is  not  a 
charge  of  fraud;  that  the  concept  of  fraud  cannot  be  ex¬ 
tended  to  cover  such  a  course  of  conduct  in  the  absence  of 
regulations;  that  there  are  no  regulations  outlawing  such 
activity  and  that  when  such  a  regulation  was  adopted  years 
ago  it  was  found  so  impracticable  that  it  was  immediately 
rescinded. 
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The  Commission’s  Order  for  Hearing  states  that  the 
charge  against  petitioner  is  that  “by  a  series  of  transac¬ 
tions  effected  .  .  .  alone  and  with  one  or  more  other  per¬ 
sons  ...  [he]  ...  created  actual  and  apparent  trading  activ¬ 
ity  and  raised  the  price  of  said  debentures  from  a  price  of 
approximately  20  to  approximately  40 %  for  the  purpose 
of  inducing  the  purchase  of  said  debentures  by  others” 
(App.  891  flB).  The  opinion  of  the  Commission  restates  the 
charge  as  the  charge  that  Lann  “in  a  series  of  transactions 
raised  the  price  of  said  security  and  created  actual  and 
apparent  trading  activity  therein  for  the  purpose  of  induc¬ 
ing  purchases  by  others  without  disclosing  that  the  price 
had  been  artificially  raised”  (App.  41).  After  some  dis¬ 
cussion  the  Commission  announced  its  conclusion  that  “the 
charges  made  against  respondent  respecting  its  activity  in 
Phoenix  debentures  during  the  October  14-December  31, 
1944  period  have  been  fully  established”  (App.  45)  and  held 
this  “a  sufficient  basis  for  the  action  we  have  decided  to 
take  in  this  case”  (App.  53). 

No  other  allegation  is  made  of  fraud  or  deceit.  It  is  not 
alleged  that  anyone  was  in  fact  deceived,  that  anyone  lost 
money,  or  that  any  misrepresentations  were  made.  The 
sole  charge  is  the  one  stated  above.  In  other  words  the 
Commission  asserts  that  it  is  fraudulent  per  se  to  violate 
the  formula  set  forth  above,  i.e.,  to  engage  in  a  series  of 
transactions  raising  prices  or  creating  actual  or  apparent 
trading  for  the  purpose  of  inducing  others  to  purchase. 

This  standard  is  one  carried  over  verbatim  from  certain 
prohibitions  adopted  by  the  Congress  with  respect  to  se¬ 
curities  listed  on  exchanges.  Thus,  section  9(a)(2)  of  the 
Securities  Exchange  Act  provides  that : 

“Sec.  9  (a)  It  shall  be  unlawful  for  any  person,  di¬ 
rectly  or  indirectly,  by  the  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  or 
of  any  facility  of  any  national  securities  exchange,  or 
for  any  member  of  a  national  securities  exchange  *  *  * 
“(2)  To  effect,  alone  or  with  one  or  more  other  per¬ 
sons,  a  series  of  transactions  in  any  security  regis- 
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tered  on  a  national  securities  exchange  creating  actual 
or  apparent  active  trading  in  such  security,  or  raising 
or  depressing  the  price  of  such  security,  for  the  pur¬ 
pose  of  inducing  the  purchase  or  sale  of  such  security 
by  others.” 

The  Commission  in  this  case  has  taken  the  prohibition  of 
Section  9(a)(2),  which  by  its  terms  applies  only  to  securi¬ 
ties  listed  on  exchanges,  and  has  carried  it  over  verbatim 
to  transactions  in  securities  not  listed  on  exchanges.  In 
doing  so,  it  is  our  contention  that  the  Commission  has  un¬ 
lawfully  attempted  to  extend  the  definition  of  fraud  and  has 
ignored  the  substantial  and  real  differences  between  trading 
in  securities  on  exchanges  and  in  the  over-the-counter  mar¬ 
ket.  See  supra  pp.  19-22. 

In  the  Securities  Exchange  Act,  Congress  gave  exhaustive 
consideration  to  the  mechanics  of  trading  on  exchanges  and 
outlawed  specific  types  of  activities  which  it  deemed  unde¬ 
sirable  as  manipulative.  Section  9(a)  (2)  is  the  central  sec¬ 
tion  in  that  scheme.  It  was  carefully  worked  and  reworked 
and  is  a  specific  statutory  delineation  of  a  type  of  activity 
which  Congress  desired  to  outlaw  on  national  securities 
exchanges.  Section  9(a)(2)  is  not  a  definition  of  fraud 
even  in  stock  exchange  trading.  Indeed  Congress  was 
aware  that  fraudulent  securities  practices  had  already  been 
outlawed  by  the  Securities  Act  of  1933  and  the  mail  fraud 
statute.  In  adopting  Section  9(a)(2)  it  indicated  its 
dissatisfaction  with  a  market  regulation  based  solely  on 
the  principles  of  fraud.  Section  9(a)(2)  clearly  was 
intended  to  and  did  outlaw  types  of  market  activities 
which  did  not  constitute  fraud.  This  was  early  recognized 
by  the  Commission  itself  in  the  opinion  in  the  matter  of 
Harold  T.  White ,  3  SEC  466  at  513.  There  the  Commission 
discussing  Section  9(a)(2)  stated  that  “The  violation  of 
Section  9(a)(2)  and  the  consequent  injury  to  investors  does 
not  hinge  upon  the  existence  of  criminal  intent  or  a  ‘bad* 
purpose.  Violation  of  the  statute  occurs  whenever  trans¬ 
actions  are  effected  in  a  registered  security  for  the  purpose 


25 


of  inducing  the  purchase  or  sale  of  that  security  by  others 
for  the  purpose  of  raising  the  market  *  #  *  We  do  recognize 
as  a  mitigating  circumstance  bearing  upon  the  degree  of 
*  #  *  culpability  that  the  manipulation  as  a  quantitative 
matter,  was  not  of  such  an  extent  as  to  verge  upon  actual 
fraud  #  *  Cf.  The  opinion  of  this  Court  in  Harper  v. 
Crenshaw,  65  App.  D.  C.  239,  82  F(2d)  845  (1936). 

Congress  itself  did  not  extend  the  prohibitions  of  Sec¬ 
tion  9(a)(2)  to  the  over-the-counter  market.  Rather  Con¬ 
gress  realized  that  the  over-the-counter  markets  presented 
a  different  problem  from  the  exchange  markets  and  that  the 
same  regulations  would  not  apply  over  the  counter.  It  felt 
that  it  did  not  have  the  experience  to  prescribe  regulations 
applicable  to  the  entirely  different  methods  of  doing  busi¬ 
ness  in  the  over-the-counter  markets.  This  attitude  of  the 
Congress  was  expressed  in  its  report  on  the  1938  amend¬ 
ments  to  the  Securities  Exchange  Act  (See  S.  Rep.  1455, 
75th  Cong.,  3d  Sess.,  at  p.  4) : 

“In  the  Securities  Exchange  Act  of  1934,  as  orig¬ 
inally  enacted,  the  over-the-counter  markets  were  dealt 
with,  in  brief  outline,  in  a  single  section.  The  brevity 
and  generality  of  this  treatment  arose  from  a  realistic 
recognition  of  the  great  difficulties  of  working  out  in 
any  detail  a  suitable  plan  of  regulation  at  that  time, 
in  view  of  the  fact  that  so  little  was  then  known  con¬ 
cerning  these  markets.  But,  though  the  Congress  did 
not  at  that  time  have  before  it  a  sufficient  record  of  data  ! 
or  experience  to  enable  it  to  determine  upon  a  detailed 
plan  of  regulation,  it  clearly  set  forth  the  objectives 
of  and  the  standards  for  such  regulation.  Section  15, 
in  its  original  form,  expressly  contemplated  the  adop-  ! 
tion  by  the  Securities  and  Exchange  Commission  of 
rules  and  regulations  concerning  the  over-the-counter 
markets  ‘necessary  or  appropriate  in  the  public  inter¬ 
est  *  *  #  to  insure  to  investors  protection  comparable 
to  that  provided  by  and  under  authority  of  this  title 
in  the  case  of  national  securities  exchanges’.  To  that  t 
end,  the  Commission  was  authorized  to  adopt  rules  and 
regulations  providing  ‘for  the  regulation  of  all  trans-  | 
actions  by  brokers  and  dealers  on  any  such  market,  for 
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the  registration  with  the  Commission  of  dealers  and/or 
brokers  making  or  creating  snch  a  market,  and  for  the 
registration  of  the  securities  for  which  they  make  or 
create  a  market 

The  desire  of  Congress  that  supervision  of  the  over-the- 
counter  markets  be  developed  by  Commission  regulation 
was  reemphasized  in  all  amendments  to  the  Act  so  that  now 
the  Commission  is  authorized  to  adopt  regulations  dealing 
with  manipulative  devices  in  the  over-the-counter  market, 
by  three  separate  provisions  of  the  Act,  Sections  15(c)(1), 
15(c)(2)  and  10(b)  (1).  Under  these  sections  the  Commission 
has  adopted  numerous  and  detailed  regulations.  See  Rules 
X-15C1-1  through  X-15C1-10,  X-15C2-1  and  X-10B1,  2,  3 
and  5.5  These  regulations  are  in  many  respects  extremely 
detailed  outlawing  specific  types  of  activities  under  certain 
circumstances  and  permitting  them  under  others.  One  of 
these  rules  (X-10B-1)  applies  the  prohibitions  of  Section 
9(a)(2)  to  securities  traded  on  exchanges  but  otherwise 
exempted  from  the  Exchange  Act.  None  of  them  applies 
those  prohibitions  to  the  over-the-counter  market.  Yet  the 
Commission  in  the  present  case  applied  the  language  of 
Section  9(a)(2)  to  petitioner’s  conduct  as  though  it.  had 
by  specific  regulation  adopted  that  language  for  the  over- 
the-counter  market.  Even  if  it  would  have  been  proper  to 
do  so  under  a  regulation  (a  question  which  need  not  now 
be  decided),  it  is  clearly  improper  and  illegal  for  the  Com¬ 
mission  to  attempt  to  read  such  a  standard  of  conduct  into 
the  simple  prohibitions  of  fraud  now  contained  in  the  stat¬ 
ute  and  its  existing  rules. 

The  illegality  of  attempting  to  extend  the  prohibitions 
of  9(a)(2)  to  the  over-the-counter  market  is  highlighted  by 
the  experience  of  the  Commission  when  in  1938  it  at¬ 
tempted  to  adopt  such  a  regulation. 

On  Friday,  April  29,  1938,  the  Commission  acting  under 
the  powers  given  it  by  Section  10(b),  extended  to  securities 


3  Pamphlet  copies  of  the  Act  and  the  Rules  are  being  filed  with  this  brief. 
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not  listed  on  exchanges  the  same  provisions  of  law  verbatim 
contained  in  Section  9  applied  to  securities  listed  on  ex¬ 
changes.  This  was  done  by  Rule  GB-4,  which  in  pertinent 
part  read  as  follows : 

“Rule  GB4.  Prohibition  of  use  of  manipulative  or 
deceptive  devices  or  contrivances  with  respect  to  se¬ 
curities  not  registered  on  a  national  securities  ex¬ 
change.  (a)  It  shall  be  unlawful  for  any  person, 
directly  or  indirectly,  by  the  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce  or  of 
any  facility  of  any  national  securities  exchange,  to  do 
any  act  or  omit  to  do  any  act  in  connection  with  the 
purchase  or  sale  of  any  security  not  registered  on  a 
national  securities  exchange,  if  such  act  or  omission  to 
act  would  be  unlawful  under  Section  9(a)  or  any  rule 
or  regulation  heretofore  or  hereafter  prescribed  there¬ 
under  if  done  or  omitted  to  be  done  in  connection  with 
the  purchase  or  sale  of  a  security  registered  on  a 
national  securities  exchange.” 

Had  this  rule  now  been  in  effect,  the  standard  sought  to 
be  applied  by  the  Commission  in  the  present  case  would 
have  been  applicable.  However,  the  rule  was  so  obviously 
ill  considered  and  it  gave  so  little  attention  to  the  substan¬ 
tial  differences  between  exchange  trading  and  over-the- 
counter  trading,  that  four  days  later,  on  Tuesday,  May  3, 
the  Commission  suspended  the  operation  of  the  rule.  The 
action  was  taken  after  conference  with  representatives  of 
the  over-the-counter  trade.  The  suspension  was  continued 
from  time  to  time,  was  ultimately  made  indefinite,  and 
finally  the  rule  was  repealed.  When  the  rule  was  suspended 
indefinitely,  the  Commission  stated  that  it  intended  to  col¬ 
laborate  with  associations  of  dealers  “with  a  view  to  deter¬ 
mining  the  most  effective  measures  to  deter  manipulative 
practices  in  securities  not  admitted  to  trading  on  ex¬ 
changes.”  See  Securities  Exchange  Act  Release  No.  1925, 
Nov.  1, 1938.  The  repeal  of  the  rule,  the  Commission  itself 
stated,  was  made  in  response  to  the  opinion  of  the  industry 
that  “certain  of  the  wording  of  Section  9  which  had  been 
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enacted  with  the  mechanics  of  stock  exchange  trading  pri¬ 
marily  in  mind,  would  create  doubts,  confusion  and  uncer¬ 
tainty  if  applied  verbatim  to  the  counter  market.’  ’  The 
Commission’s  position  on  the  effect  of  the  rule  is  set 
forth  in  Barrett  d  Co.,  9  S.  E.  C.  319,  330,  331  n.  17 ;  quot¬ 
ing  with  approval  a  speech  by  Francis  T.  Greene,  then 
assistant  director  of  the  Commission’s  Trading  and  Ex¬ 
change  Division,  as  follows : 

“Since  the  General  Counsel  had  expressed  this  view 
on  several  occasions,  the  Commission  in  the  spring  of 
1938  promulgated  a  rule,  then  known  as  Rule  GB4,  which 
specifically  provided,  in  line  with  this  well  settled  view, 
that  the  express  antimanipulative  provisions  of  Section 
9(a)  of  the  Exchange  Act  against  wash  sales,  matched 
orders  and  transactions  designed  to  stimulate  buying 
or  selling  by  others  should  be  applicable  to  the  over- 
the-counter  market,  regardless  of  whether  the  security 
was  or  was  not  registered  on  a  national  securities  ex¬ 
change.  However,  at  the  request  of  certain  representa¬ 
tives  of  the  over-the-counter  securities  industry  who 
claimed  that  some  portions  of  the  language  of  Section 
9(a)  of  the  Act  was  not  appropriate  to  over-the-counter 
markets,  the  application  of  this  rule,  now  known  as 
Rule  X-10B-4,  to  those  markets  was  indefinitely  sus¬ 
pended. 

“During  our  conferences  with  your  representatives 
about  this  rule  and  its  suspension,  I  do  not  recall  that 
any  claim  was  made  by  them  that  the  basic  principles 
of  Section  9(a)(2)  of  the  Act  were  not,  and  should  not 
be,  just  as  applicable  to  the  over-the-counter  market 
as  to  exchanges.  The  viewpoint  of  the  industry,  as  I 
understood  it,  was  limited  to  the  contention  that  cer¬ 
tain  of  the  wording  of  Section  9(a)(2),  which  had  been 
enacted  with  the  mechanics  of  stock  exchange  trading 
primarily  in  mind,  would  create  doubts,  confusion  and 
uncertainty  if  applied  verbatim  to  the  counter  market. 
In  other  words,  the  dispute  was  confined  to  a  question 
of  drafting,  not  to  questions  of  substance.  It  was 
mainly  for  this  reason  that  Rule  X-10B-4  [GB  4]  was 
suspended  in  relation  to  securities  not  traded  on  any 
exchange.  The  rule,  however,  has  been  in  full  effect  so 
far  as  exempt  exchanges  are  concerned.”  (Italics  in 
original) 
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Th-e  Commission  has  never  re-enacted  the  rule  and  has 
never  adopted  any  additional  rules  dealing  with  “ manip - 
ulation”  in  the  over-the-counter  markets .  It  has  never  de¬ 
fined  for  the  over-the-counter  markets  what  it  regards  as  j 
improper  “manipulative”  activity.  It  has  never  advised 
over-the-counter  dealers  of  the  nature  of  the  conduct  the 
Commission  feels  should  be  prohibited.  Yet  under  the 
guise  of  applying  sanctions  phrased  only  in  terms  of  fraud 
and  deceit  it  now  seeks  to  apply  to  petitioner  and  other  | 
over-the-counter  dealers  a  standard  of  conduct  the  lan¬ 
guage  of  which  the  Commission  conceded  was  “not  appro¬ 
priate  to  over-the-counter  markets”,  and  the  application 
of  which  it  admitted  “would  create  doubts,  confusion  and  j 
uncertainty. 1  ’ 

It  is  submitted  that  the  Commission  has  sought  to  extend 
the  meaning  of  the  words  “fraud  and  deceit”  beyond  their 
proper  scope  and,  in  attempting  to  enforce  the  standards  of 
the  repealed  Rule  GB-4  has  exceeded  its  powers. 

C.  Even  under  the  illegal  standards  applied  by  the  Com¬ 
mission,  the  record  contains  no  evidence  to  support  its 
finding  of  violation. 

1.  There  is  No  Evidence  That ‘‘‘Petitioner 
in  a  Series  of  Transactions  Raised  the 
Price  of  Phoenix  Silk  Debentures.” 

The  Commission  states  that  the  basic  object  of  the  pro¬ 
visions  of  the  Exchange  Act  regulating  market  activity 
is  to  prevent  “impairment  of  free  and  open  securities 
markets,”  and  to  outlaw  “every  device  used  to  persuade 
the  public  that  activity  in  a  security  is  a  reflection  of 
genuine  demand  instead  of  a  mirage.”  (App.  52)  The 
reference  to  the  law  of  supply  and  demand  indicates  that 
the  raising  of  prices  may  be  brought  about  by  accelerated 
demand  and  prices  lowered  by  increased  supply.  Conse¬ 
quently,  it  may  be  expected  that  if  there  is  any  evidence  to 
support  the  Commission’s  finding  that  Lann  raised  the 
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prices  of  securities  in  a  series  of  transactions,  those  trans¬ 
actions  must  be  purchases  rather  than  sales.  Indeed,  the 
Commission’s  opinions  indicate  that  it  is  by  purchases  of 
securities  that  manipulative  price  increases  are  brought 
about.  See  e.g.  Meehan,  2  S.  E.  C.  588,  618;  Wright,  3 
S.  E.  C.  190, 195-197. 

Yet  in  the  present  opinion  the  Commission’s  entire 
analysis  fails  to  mention  a  single  purchase  or  series  of  pur¬ 
chases  by  petitioner  as  having  any  effect  on  the  charges 
made  against  petitioner.  Its  analysis  of  “several  of  the 
more  significant  transactions  which  took  place”  (App.  45- 
49),  refers  only  to  sales  of  securities  by  petitioner  and  to 
bids  and  offers  made  by  petitioner.  It  makes  no  reference 
to  any  purchases. 

And  indeed,  an  examination  of  Lann’s  purchases  for 
such  an  effect  independently  of  the  Commission’s  find¬ 
ings  makes  it  clear  that  the  purchases  made  by  petitioner 
could  not  have  raised  the  price  of  securities. 

The  Commission’s  opinion  discusses  only  the  period 
between  October  14  and  December  3,  although  its  charge 
covers  the  period  through  the  whole  month  of  December. 
If  we  look  at  the  purchases  during  the  shorter  period,  or  the 
more  extended  period  to  December  31  we  find  that  there  is 
substantial  question  whether  they  can  be  called  a  series  of 
transactions  at  all.  They  were  few  in  number,  separate, 
disconnected,  indeed  isolated  transactions  days  and  weeks 
apart.  See  Supplement  2  to  this  brief. 

Examination  of  every  purchase  made  during  this  period 
will  establish  this  point.  On  October  14  Lann  made  three 
purchases  of  debentures,  in  the  face  amounts  of  $5,000, 
$3,600  and  $13,000.  On  October  15  he  made  a  purchase  of 
$7,500  face  amount. 

Thereafter  for  a  period  of  three  weeks  from  October 
15  to  November  9  Lann  made  no  purchases.6  In  November 
petitioner  made  two  purchases,  one  on  November  9  in  the 

«  Except  the  purchase  of  a  $50.00  bond  at  $19.00  per  hundred  or  a  total  of 
$9.50.  This  took  place  on  November  3. 
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face  amount  of  $6,750.  and  another  on  November  16  in  the 
face  amount  of  $3,000. 

Again  this  was  followed  by  a  two  week  interim  in  which 
no  purchases  were  made  until  December  3  when  petitioner 
again  made  two  purchases  of  $1,000  face  amount  each. 
These  are  all  the  purchases  during  the  period  on  which  the 
Commission  places  its  primary  emphasis.  To  complete 
the  picture  during  December  petitioner  made  one  purchase 
on  December  10  ($3,000),  two  on  the  15th  ($4,000  and 
$500),  a  small  purchase  on  the  16th  ($200),  one  on  the 
17th  ($2,000)  and  another  on  the  31st  ($500). 

We  submit  that  to  regard  these  isolated  purchases  as 
“a  series  of  transactions ”  is  to  ignore  the  meaning  of 
language. 

However,  even  if  these  transactions  be  sufficiently  con¬ 
nected  to  be  regarded  as  a  series,  it  is  clear  that  they  did 
not  raise  the  price  of  the  securities.  First,  none  of  the 
transactions  was  known  to  any  person  except  the  immedi¬ 
ate  parties  thereto  and  the  purchases  thus  could  not  have 
affected  the  prices  at  which  others  were  willing  to  buy  or 
sell.  (App.  133,  134, 144, 158)  The  record  establishes  that 
on  October  14  and  15  Lann  instead  of  raising  the  price  was 
trying  to  buy  the  debentures  as  cheaply  as  possible  and 
succeeded  in  the  case  of  the  two  largest  transactions  in 
bringing  the  seller  down  from  his  original  price.  (App.  84, 
00)  Again  on  the  same  day  as  each  of  these  purchases  was 
made,  Lann  sold  bonds  at  prices  higher  than  his  purchase 
price,  again  establishing  that  the  purchases  did  not  raise 
the  price,  (App.  621).  The  November  9  and  16  purchases 
again  were  not  known  to  anyone  other  than  the  immediate 
parties  and  on  the  same  dates  the  purchases  were  made, 
bonds  were  sold  by  Lann  at  higher  prices  (App.  621).  The 
same  was  true  of  the  December  transactions.  Thus  it  is 
perfectly  clear  that  petitioner’s  purchases,  even  if  they  con¬ 
stituted  a  series  of  transactions,  did  not  raise  the  price  of 
the  securities. 
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2.  Petitioner’s  Transactions  Did  Not  Create 
Actual  or  Apparent  Active  Trading. 

It  is  clear  on  the  record  that  none  of  petitioner’s  pur¬ 
chases  or  sales  were  known  to  anybody  except  the  persons 
who  -were  actual  parties  to  the  transaction.  (App.  133,  134, 
144, 158)  Consequently,  those  transactions  could  not  have 
created  any  trading  if  by  “created”  the  Commission  means 
as  we  assume  it  does,  the  inducement  of  other  persons  to 
engage  in  trading  activity.  In  any  event  it  is  clear  that  no 
apparent  activity  was  created  by  Lann’s  activities  because 
no  one  knew  of  liis  transactions  and  thus  they  created  no 
appearance  of  activity. 

3.  The  Record  Contains  No  Evidence  That 
Petitioner’s  Transactions  Were  Engaged 
in  for  the  Purpose  of  Inducing 
Purchases  by  Others. 

At  risk  of  repetition,  it  is  clear  that  none  of  petitioner’s 
transactions  were  known  to  anyone  except  the  parties 
thereto  (supra).  They  could  thus  have  had  no  effect  on 
any  other  person  who  did  not  know  of  them.  They  could 
not  have  induced  these  other  persons  to  sell,  purchase,  or 
hold  on  to  securities.  Since  they  could  not  have  had  such 
an  effect — and  it  is  obvious  they  could  not  have  had  such  an 
effect — there  is  no  basis  for  assuming  that  such  an  effect 
was  the  purpose  of  petitioner. 


It  is  thus  clear  that  even  if  the  standard  applied  by  the 
Commission  were  proper,  nevertheless  petitioner  has  not 
violated  that  standard. 

II.  The  Commission’s  Opinion  Disregards  and  Misstates  the 

Record. 

The  Commission  had  before  it  the  report  of  its  Trial 
Examiner,  who  saw  and  heard  the  witnesses  and  who 
recommended  that  the  proceedings  be  dismissed.  The 


Commission  ignored  the  report  of  its  Trial  Examiner,  a 
course  which  it  was  entitled  to  take  only  if  its  own  contrary 
conclusions  were  firmly  based  on  the  record.  In  denying 
the  petition  for  rehearing  the  Commission  stated  it  had 
“minutely  examined”  the  evidence  in  the  record  (App.  73). 
Despite  these  protestations,  we  shall  establish  that  the 
Commission’s  findings  were  without  support  in  the  record. 
Its  “findings”  are  in  so  many  cases  flatly  contradicted  by 
the  record,  in  so  many  cases  without  support  in  the  record, 
and  in  so  many  others  based  upon  clearly  insupportable 
inferences,  that  the  question  is  raised  whether  in  fact  rather 
than  form  the  Commission  gave  the  petitioner  the  hearing 
to  which  both  the  due  process  clause  and  Section  15(b)  of 
the  Securities  Exchange  Act  of  1934  entitle  him. 

The  errors  in  the  Commission’s  opinion  are  so  numerous 
and  so  pervasive  that  limitations  of  space  prohibit  treat¬ 
ing  them  all.  We  shall  examine  a  fe-w  of  the  most  im¬ 
portant  examples  here  and  shall  set  forth  some  additional 
cases  of  distortion  of  the  record  in  Supplement  3  to  this 
brief.  We  believe  that  these  will  be  more  than  sufficient  to 
establish  that  the  Commission  has  done  far  less  than  its 
legal  duty  in  examining  the  record,  that  its  action  was 
arbitrary  and  that  it  has  carelessly,  lightly  and  in  contra¬ 
vention  of  law  excluded  petitioner  from  a  business  in  which 
he  has  spent  his  entire  mature  life. 

As  a  first  example,  the  Commission’s  opinion  places  con¬ 
siderable  emphasis  upon  an  assumed  “wash  sale”  which 
took  place  on  December  2,  1943.  (App.  46,  47)  To  speak 
of  a  wash  sale  in  the  over  the  counter  market  is  like  talking 

of  a  third  strike  in  a  football  game.7  Nevertheless  we 
_ 

7  A  wash  sale  on  the  stock  exchange  is  a  means  of  placing  on  the  stock 
exchange  ticker  a  record  of  the  transaction  for  all  to  see.  It  is  a  means  of 
painting  a  picture  on  the  tape  (See  Meehan,  2  S.E.C.  588,  607).  In  the  over- 
the-counter  market  no  one  knows  of  the  transactions,  no  picture  is  painted. 
Thus,  under  the  circumstances  here  Lann  and  everyone  else  knew  that  the 
transactions  constituting  the  alleged  wash  sale  would  be  unknown  to  anyone 
but  the  parties  (See  e.g.,  App.  158).  To  believe  that  a  skilled  professional 
like  Tjinn  would  arrange  the  elaborate  rigmarole  of  a  wash  sale  for  the  purpose 
of  deceiving  the  public  is  untenable  in  the  light  of  the  fact  that  he  knew 
the  transaction  would  be  secret  and  no  one  could  be  deceived.  It  is  as  though 
one  were  accused  of  attempting  to  create  panic  by  shouting  fire  and  convicted 
on  evidence  of  words  spoken  in  a  theater  empty  and  known  to  be  empty.  The 
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shall  assume  that  the  transaction  was  in  fact  a  wash  sale. 
The  assumed  wash  sale  is  stated  at  several  places  to  be 
significant  as  a  device  to  increase  the  price  of  the  security. 
Thus,  the  statement  is  made  at  several  points  in  the  Com¬ 
mission’s  opinion  that  the  ‘ 4 wash  sale”  was  “followed” 
by  an  increase  in  quotations  (App.  47)  or  that  petitioner’s 
activities  involved  “the  utilization  of  a  ‘wash  sale’  which 
was  immediately  followed  by  increased  quotations”.  (App. 
50) 

The  fact  is  that  there  is  documentary  proof  in  the 
record  that  the  increase  in  quotations  occurred  before  the 
transaction  and  that  the  transaction  was  not  “followed  by 
increased  quotations”.  Thus  the  transaction  in  question 
took  place  at  2  p.  m.  on  December  2.  (App.  165)  The 
record  is  clear  that  the  increase  in  quotations  of  which  the 
Commission  complains,  i.e.,  to  32  bid — 37  asked,  had  taken 
place  before  2  p.  m.  (App.  525,  125,  126)  and  that  it  had 
not  only  been  raised  but  that  the  increased  quotations  had 
been  reported  to  the  National  Daily  Quotation  Sheets  (id). 
Since  those  sheets  contain  quotations  picked  up  usually  about 
one  o’clock,  (App.  102)  and  since  they  go  to  press  at  2 
o’clock,  (App.  665),  it  is  clear  that  the  increased  quotations 
in  this  case  could  not  have  followed  the  transaction  desig¬ 
nated  as  a  wash  scale,  but  in  fact  preceded  it.8 

Secondly ,  this  transaction  is  used  as  a  basis  for  further 
unsupported  findings.  Thus  the  Commission  states,  after 
a  discussion  of  the  alleged  “wash  sale”  that  “following 
the  transaction  Gibb  and  Company  was  forced  to  increase 
its  quotations  to  32  bid — 37  asked  and  Mitchell  &  Co. 
continued  listings  in  the  form  ‘OW-BW’,  thus  preserving 


Commission’s  finding  is  further  discredited  by  the  fact  that  the  transaction 
was  effected  below  the  current  quoted  offering  of  37  and  that  actual  trans¬ 
actions  took  place  the  next  day  at  and  above  that  offering.  Consequently,  the 
Commission  was  under  an  obligation  to  believe  that  the  transactions  were 
genuine  (App.  154-155)  rather  than  the  uncertain  allegations  that  they  were 
fictitious  (App.  150-151,  cf.  157-159). 

3  A  possible  source  of  this  error  is  that  Feltman  of  Mitchell  &  Co.  at  first 
testified  that  the  sale  took  place  at  11  A.M.,  but  this  was  due  to  a  misreading 
of  a  time  stamp  and  it  was  stipulated  that  2  P.M.  was  the  correct  time  (App. 
165). 
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in  the  sheets  an  appearance  of  a  wide  and  active  market 
with  increasing  prices  which  played  a  part  in  inducing 
further  purchases  from  respondent  at  higher  prices.’ * 
(App.  47) 

The  record  establishes  (1)  that  Gibb  and  Company’s 
increase  in  quotations  to  32  bid — 37  asked  took  place 
before  the  transaction  and  not  following  the  transaction  as 
the  Commission  stated  (See  supra);  (2)  that  Mitchell  & 
Co.’s  continued  listings  in  the  form  “OW-BW”  were  taken 
on  Mitchell  &  Co’s  own  initiative  and  not  at  Lann’s  re¬ 
quest  or  instigation  (App.  148).  Further,  there  is  no 
evidence  whatever  that  the  Mitchell  &  Co.  listings  “OW- 
BW”  preserved  the  appearance  or  assumed  appearance 
of  a  wide  and  active  market  with  increasing  prices  or 
played  a  part  in  inducing  further  purchases  from  respond¬ 
ent  at  higher  prices.  In  fact,  the  record  not  only  contains 
no  evidence  whatever  that  any  market  factor  played  a  part 
in  inducing  any  further  purchases,  but  establishes  the 
contrary.  Thus,  the  only  purchase  which  took  place  while 
the  Mitchell  OW-BW  quotations  were  appearing  was  a 
purchase  of  5  bonds  by  Masterson  on  December  11.  All 
interested  personnel  of  Masterson  &  Co.  testified  but  none 
stated  that  any  market  factor  induced  the  purchase  in 
question  and  all  declared  that  all  purchases  in  December 
were  made  on  the  basis  of  a  conversation  with  the  presi¬ 
dent  of  the  Phoenix  Silk  Co.  confirming  the  sale  of  its 
second  property  (App.  168,  185-187,  324).  The  only  other 
purchases  subsequent  to  the  Mitchell  listing  were  made  on 
December  16  and  December  31  by  J.  E.  Prescott,  who  testi¬ 
fied  he  relied  on  examination  of  financial  statements  of  the 
company  and  other  similar  data  and  not  on  any  market 
factors.  (App.  202-203,  206) 

A  third  example  of  disregard  of  the  record  is  the  Com¬ 
mission’s  statement  that  one  of  the  partners  of  Masterson 
&  Co.  “testified  that  he  was  impressed  by  this  upward 
movement  of  the  quotations  in  the  sheets  and  was  con¬ 
cerned  lest  the  price  should  ‘get  away’  from  him...” 
(App.  47) 
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The  record  shows  that  in  fact  no  partner  of  Masterson 
&  Co.  so  testified.  Wilfred  J.  Young,  the  only  partner  of 
Masterson  &  Co.  who  testified  about  this  transaction  stated 
that  his  decision  to  buy  debentures  was  motivated  exclu¬ 
sively  by  the  information  he  had  obtained  from  the  presi¬ 
dent  of  the  company  that  the  second  property  had  been 
sold  and  that  the  increase  in  the  price  of  the  debentures 
did  not  affect  his  judgment  in  the  least.®  (App.  325) 

It  is  true  that  Young  was  shown  a  statement  prepared 
for  his  signature  by  employees  of  the  Commission  (App. 
328)  and  signed  by  him  under  pressure  from  Commission 
investigators  (App.  356) 10  which  would  have  supported  the 
Commission’s  finding.  However,  he  specifically  repudiated 
that  statement  (App.  327)  and  declared  it  to  be  false  in 
this  respect,11  and  the  statement  was  never  admitted  into 
evidence  or  made  a  part  of  this  record  (App.  335,  336). 

®  See  his  testimony  as  follows  (App.  325) : 

“Q.  Do  you  recall  receiving  a  quotation  on  December  3rd — 

“A.  I  received  them  every  day,  so  I  assume  I  got  it  that  day. 

“Q.  Do  you  recall  receiving  a  quotation  that  day  of  32%  bid,  37 
offered? 

“A.  It  may  have  been. 

“Q.  Did  that  have  any  influence  upon  your  purchasing  bonds  that  day? 

*  *  A.  No.  I  thought  the  bonds  were  cheap  and  I  put  a  value  of  between 
50  and  70  on  them  originally.  The  sale  of  the  second  property  just  veri¬ 
fied  my  original  thought  that  the  bonds  were  cheap. 

“Q.  Were  you  influenced  in  any  way  bv  the  market  rise  in  the  bonds? 

“A.  No.” 

10  See  his  testimony  (App.  356)  : 

“When  I  gave  that  testimony,  I  was  giving  that  testimony  somewhat 
under  pressure.  I  was  nervous.  Mr.  Cone  was  there  and  you  were  speak¬ 
ing.  Mr.  Cone  was  speaking  and  you  would  speak  and  you  could  not 
think  properly. 

«*»««« 

“Q.  What  do  you  mean  by  being  under  pressure? 

“A.  Well  you  would  ask  me  something  and  Mr.  Cone  would  ask  me 
something.  Before  I  could  answer  one  thing,  there  was  another  question 
at  me.” 

11  8ee  his  testimony  as  follows  (App.  331) : 

“What  other  comment  have  you  to  change  the  meaning  of  this  (the 
statement  that  Young  signed  under  pressure  from  Commission  investiga¬ 
tors)? 

“The  Witness:  What  influenced  me  here  to  buy  the  bonds  was  the 
change  in  price  from  32%  to  37,  where  subsequently  I  had  spoken  to  Mr. 
Tilt  and  the  liquidation  of  property  was  what  really  influenced  me  to  buy 
the  additional  bonds. 

“The  Trial  Examiner:  Would  you  say  that  fact  that  the  sheets 
quoted  a  price  two  points  up  had  uo  influence  on  your  judgment? 

‘  *  The  Witness.  I  would.  ’  * 
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Fourth,  the  Commission  states  “All  its  [Wien’s]  sales 
during  the  period  [since  November  5]  had  been  made 
through  Gibb  &  Co.  in  what  was  clearly  an  attempt  to  pre¬ 
serve  the  appearance  that  Wien  was  a  buver  exclusively.” 
(App.  48) 

The  record  contains  no  support  for  this  conclusion.  No 
one  testified  that  Lann  indicated  or  stated  or  fostered  the 
impression  that  he  was  a  buyer  exclusively.  Indeed,  the " 
record  contains  specific  contrary  testimony.  Thus,  it  is 
clear  that  Lann  at  all  times  quoted  in  the  sheets  “OW-BW” 
(App.  617-620),  indicating  a  willingness  both  to  buy  and 
sell,  and  on  various  occasions  on  specific  inquiry  Lann 
quoted  the  market  for  both  the  purchase  and  sale  of  secu¬ 
rities  and  expressed  himself  as  willing  both  to  buy  and  to 
sell  (App.  180,  181,  201).  Indeed,  during  the  period  par¬ 
ticularly  under  discussion,  November,  it  was  clear  that 
Lann  otfered  Mitchell  five  or  ten  bonds  (App.  140,  141,  cf. 

45,  46). 

Finally,  the  Commission  states  “The  pattern  revealed 
by  the  whole  of  respondent’s  activities  respecting  Phoenix 
debentures  in  the  October  14-December  31,  1943,  period, 
is  one  of  accumulation  within  a  short  time  of  an  amount  of 
debentures  sufficient  to  leave  other  interested  dealers  with¬ 
out  a  supply _ ”  (App.  50)  This  idea  appears  again  later 

in  the  Commission’s  opinion  where  later  it  is  stated  that 
“The  rising  prices  were  fixed  by  Wien  on  the  basis  of  its 

control  of  the  floating  supply  of  the  debentures - ”  (App. 

51). 

The  record  contains  no  support  whatever  for  the  finding 
that  Lann  had  control  of  the  floating  supply  of  debentures 
and  that  other  interested  dealers  were  left  without  a  sup¬ 
ply.  Thus  (1)  the  Commission  made  no  finding  or  even  esti¬ 
mate  of  the  amount  of  the  “supply  or  bonds  available  to 
other  interested  dealers”  or  the  “floating  supply”;  (2) 
the  only  evidence  m  the  record  from  which  any  estimate 
can  be  made  concerning  the  size  of  the  “available”  or 

•  I 

“floating”  supply  contradicts  the  Commission’s  findings. 

* 

I 
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Thus,  in  October,  November  and  December,  Wien,  as 
charged  by  the  Commission  (App.  41),  sold  $56,000  face 
amount  of  debentures  (Com.  Ex.  3)  and  in  March,  Master- 
son,  Prescott,  and  Gropler  held  66  bonds,  of  which  Lann 
repurchased  61  (App.  53-54).  (See  infra ,  pp.  39-49). 
Since  Lann  never  at  any  time  held  more  than  30  bonds, 
even  briefly,  it  is  clear  he  could  not  have  had  control  of  an 
“available”  or  “floating”  supply,  which  included  at  least 
the  56  or  66  bonds  in  question  and  might  have  included 
many  more;  (3)  the  Commission  had  the  Silk  company’s 
records  available  but  it  introduced  no  evidence  concerning 
the  location  of  the  debentures  at  any  time  during  this 
period.  And  this  despite  the  request  of  Lann’s  counsel 
that  the  whole  picture  be  presented  (App.  263) ;  (4)  there 
is  no  evidence  of  accumulation  of  a  substantial  amount  of 
debentures  by  Lann.  The  only  increase  in  holding  of  any 
size  took  place  on  October  14  and  15  but  after  those  days 
Lann’s  position  was  not  substantially  in  excess  of  the  nor¬ 
mal  position  he  had  taken  during  less  active  periods.  Thus, 
at  the  close  of  business  October  15,  Lann’s  position  was 
$21,350  face  amount  of  bonds,  whereas  in  August  and  Sep¬ 
tember  he  carried  a  position  of  over  $20,000  face  amount 
of  bonds  (App.  623) ;  (5)  that  neither  the  purpose  nor  the 
effect  of  the  October  purchases  was  to  leave  other  interested 
dealers  without  a  supply  was  obvious  from  the  fact  that 
$5,000  face  amount  of  bonds  was  sold  on  October  15  to  Pres¬ 
cott,  “an  interested  dealer”  for  his  wife’s  account  and 
that  only  a  week  previously  another  $5,000  had  been  sold 
to  the  same  dealer  and  that  on  September  23  $10,000  had 
been  sold  to  him  (App.  200).  In  fact  on  the  basis  of  the 
record  it  is  a  close  question  whether  Lann’s  transactions 
did  not  for  the  first  time  place  a  supply  in  the  hands  of  in¬ 
terested  dealers;  and  (6)  there  is  no  evidence  that  prior  to 
October  14  interested  dealers  had  any  supply  of  debentures 
except  the  fifteen  bonds  Lann  sold  to  Prescott  on  Septem¬ 
ber  23  and  October  7.  F.  H.  Winter  &  Co.  who  sold  Lann 
20  bonds  on  the  14th  and  15th  had  no  supply  of  bonds  prior 
to  those  dates  and  bad  none  thereafter.  The  20  bonds  were 


39 


acquired  by  Winter  and  sold  to  Wien  on  the  same  day. 
( App.  397,  399,  400) 

The  Commission’s  assumption  that  Lann  had  control  of 
the  floating  supply  is  thus  not  only  a  conjecture  without 
evidence  to  support  it,  but  it  is  directly  contrary  to  such 
evidence  as  the  record  contains  on  the  subject. 


In  addition  to  these  distortions  and  misrepresentations 
of  the  record  and  those  mentioned  in  Supplement  3  to  this 
brief,  the  Commission  also  made  numerous  misstatements 
of  fact  in  its  discussion  of  the  second  charge,  i.  e.,  fraud 
in  repurchases.  In  dealing  with  that  point,  we  shall  set 
forth  some  of  the  respects  in  which  the  record  was  there 
misstated. 

Alone  or  together,  the  misstatements  of  the  Commission 
in  its  opinion  establish  beyond  question  that  its  reading  of 
the  record  cannot  have  been  of  other  than  the  most  cursory 
character.  The  deviation  from  the  record  and  indeed  the 
fabrications  which  appear  in  the  Commission’s  opinion  are 
astonishing.  The  departure  from  the  ordinary  and  ex¬ 
pected  standards  in  the  present  case  raises  the  question 
whether  in  fact  the  Commission  has  given  the  substance 
rather  than  the  form  of  the  hearing  in  this  case.  It  is  sug¬ 
gested  that  neither  the  Exchange  Act  nor  any  other  pro¬ 
vision  of  law  authorizes  the  right  to  engage  in  a  chosen 
business  to  be  destroyed  in  so  careless  and  cavalier  a 
manner. 

III.  The  Commission  Erred  in  Finding  Fraud  in  the 
Re-purchases  of  Phoenix  Debentures. 

Although  the  Commission  stated  that  it  did  not  base  its 
order  in  any  respect  upon  this  phase  of  the  case,  its  opinion 
discusses  extensively  allegations  of  misrepresentation  con¬ 
cerning  the  re-purchase  of  $61,000  face  value  of  Phoenix 
debentures  in  March  of  1944.  The  Commission  concluded 
that  Lann  had  made  misrepresentations  and  material  omis- 
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sions  in  connection  with  these  purchases  and  willfully  vio¬ 
lated  the  anti-fraud  provisions  cited  above.  (App.  64). 

An  analysis  of  the  facts  as  they  appear  in  the  record 
show  that  there  was  no  basis  whatever  for  the  Commission’s 
finding  and  that  the  Commission’s  opinion  ignores  the  facts 
and  misstates  them  in  many  respects. 

(a)  The  SEC  Investigation .  One  cardinal  fact  which 
the  Commission  ignores  is  the  effect  of  its  own  activities. 
Commencing  in  early  January  1944  the  Commission  began  an 
investigation  of  Wein  and  Company  and  Phoenix  Silk  deben¬ 
tures.  (App.  31,  finding  69)  This  became  generally  known  to 
the  brokers  and  dealers  with  wThom  Lann  had  dealt  and 
they  were  all  interrogated  by  SEC  agents.  (App.  112,  540) 
Extensive  questioning  was  conducted  by  the  Securities  and 
Exchange  Commission  in  connection  with  this  investigation 
concerning  the  value  of  the  remaining  real  estate  of  the 
company.  (App.  540)  On  March  1,  2  and  3  Lann  was  ex¬ 
amined  at  length  by  the  Commission  counsel.  (App.  60, 
599,  600)  Lann  was  not  informed  concerning  the  purpose 
or  scope  of  the  Commission’s  inquiry  except  as  he  might 
gather  it  from  the  nature  of  the  questions  directed  to  him. 
(App.  599,  600,  459)  This  inquiry  caused  doubt  concerning 
the  value  of  the  Phoenix  securities  in  the  minds  of  some 
of  the  dealers  who  had  purchased  them.  (App.  540) 

(b)  The  stockholders  meeting  of  the  Phoenix  Silk  Com¬ 
pany  was  to  be  held  on  March  8.  The  company  requested 
assistance  in  obtaining  sufficient  proxies  to  constitute  a 
quorum  from  George  Jaffin,  a  bondholder  close  to  the  presi¬ 
dent  of  the  company,  and  a  customer  of  Lann’s.  (App.  284- 
286,  487)  Jaffin  enlisted  Lann’s  aid  (App.  487,  537)  and 
Lann  obtained  routine  proxies  for  this  meeting  in  Jaffin ’s 
name,  from  Masterson  &  Co.,  from  James  E.  Prescott,  and 
from  Carl  Gropler,  all  securities  dealers12  and  their  cus¬ 
tomers. 

12  Gropler  in  March  1944  was  employed  by  Wien  and  Company  but  had  pur¬ 
chased  the  Phoenix  debentures  in  question  for  the  account  of  its  customers  in 
July  1943  when  he  had  been  employed  by  another  dealer. 
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Lann  went  down  to  the  stockholders  meeting  of  the  com¬ 
pany  which  was  held  at  its  plant  in  Allentown,  Pennsyl¬ 
vania  on  March  8, 1944.  Prior  to  the  meeting  Lann  for  the 
first  time  had  an  opportunity  to  examine  the  company’s 
property,  a  matter  of  particular  concern  to  him  in  the  light 
of  the  Securities  and  Exchange  Commission’s  emphasis  on 
the  subject. 

Thereafter  the  meeting  took  place.  At  the  meeting  only 
two  items  of  business  were  transacted:  (1)  the  election  of 
directors,  and  (2)  the  ratification  of  all  acts  of  the  di¬ 
rectors  during  the  preceding  year.  No  other  action  or  dis- 
•  cussion  took  place  at  the  meeting.  (App.  635-640) 

(c)  The  discussion  after  the  meeting.  After  the  meeting 
was  concluded  there  were  about  45  minutes  before  the  next 
train  to  New  York.  The  eight  persons  present  at  the  meet¬ 
ing,  including  three  directors  and  officers  of  the  company, 
counsel  for  the  company,  Lann,  Jaffin,  and  two  other  stock¬ 
holders,  sat  around  in  various  groups  “killing  time.”  (App. 
266)  They  had  about  25  minutes  of  informal  discussion 
concerning  the  affairs  of  the  company.  (App.  277)  The 
room  was  about  15  x  15  in  size  and  at  various  times  two  or 
three  separate  conversations  were  being  conducted.  (App. 
232,  254,  272)  Some  of  those  present  were  in  and  out  of 
the  room  (App.  492) 

(d)  The  transactions  complained  of.  As  a  result  of  his 
inspection  of  the  property  and  the  discussion  after  the 
meeting  Lann  considered  that  the  debentures  might  not  be 
as  valuable  as  he  had  assumed,  in  which  event  he  feared 
that  the  Securities  and  Exchange  Commission  investigation 
might  have  serious  consequences  for  him.  To  avoid  these 
consequences  he  decided  to  offer  to  repurchase  the  deben¬ 
tures  at  a  price  which  would  assure  that  no  one  would  lose 
money,  expecting  that  the  Securities  and  Exchange  Com¬ 
mission  would  be  satisfied  and  drop  its  investigation.  (App. 
494-496) 

The  debentures  in  question  were  in  the  hands  of  Pres¬ 
cott,  Masterson  and  Gropler.  Immediately  after  the  meet- 
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ing,  Lann  made  a  report  on  the  meeting  to  these  three  and 
advised  them  that  he  would  be  willing  to  repurchase  the 
debentures  at  a  profit  to  them  if  they  saw  fit  to  sell.  Pur¬ 
suant  to  this  offer,  they  sold  to  Lann  all  the  debentures 
their  customers  had  except  five  bonds  held  by  a  customer 
of  Prescott’s.  (App.  58-60)  The  trial  examiner  found  (App. 
34) 

“89.  Joseph  J.  Lann  made  no  misrepresentation  and 
withheld  no  material  fact  in  connection  with  the  re¬ 
purchase  of  bonds  from  James  E.  Prescott,  Frank  C. 
Masterson  &  Co.  and  Carl  Gropler,  and  for  their  re¬ 
spective  customers.  He  acted  in  good  faith  to  avoid 
any  possible  loss  to  said  customers,  and  because  of  the 
uncertainties  in  the  situation  arising  from  the  existence 
of  an  S.  E.  C.  investigation.” 

Indeed,  even  the  Commission’s  opinion  (at  App.  57-61)  is, 
except  for  minor  misstatements,3  a  fair  account  of  the  facts 
in  the  record  concerning  the  representations  made. 

The  Commission  apparently  assumes  that  Lann  fully  met 
the  usual  standards  of  honest  and  fair  disclosure  because 
he  stated  his  honest  opinion  and  made  fair  representations 
concerning  the  facts  as  they  were  known  to  him.  However, 
the  Commission  stated  that  Lann  had  “assumed  a  relation¬ 
ship  to  those  from  whom  the  repurchases  were  made  in¬ 
volving  a  higher  duty  of  disclosure  than  attaches  to  an 
ordinary  purchaser  dealing  at  arm’s  length  with  the  seller.” 
(App.  62)  It  held  that  Lann’s  representations  carried 
with  them  “a  duty  of  maximum  disclosure.”  (id.)  It  wTas 
this  duty  that  the  Commission  found  Lann  “failed  to  per¬ 
form  faithfully.”  (id.)  Measured  by  this  standard  the 
Commission  held  that  Lann’s  reports  “included  false  rep¬ 
resentations  and  omissions  to  state  important  favorable 
factors  learned  by  him.”  (id.) 

We  shall  examine  the  charges  as  made  and  show  them 
to  be  without  foundation  on  any  standard. 

s  E-g.  Lann  did  not  suggest  Prescott  resell  to  him,  as  the  Commission  indi¬ 
cates  (App.  58),  but  merely  indicated  willingness  to  repurchase  if  Prescott 
wanted  to  sell  (App.  209,  210,  215,  216). 
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1.  Alleged  omissions  concerning  a  call  for  tenders .  The 
Commission’s  order  for  hearing  sets  forth  this  charge  in 
paragraph  E  (App.  8,  9)  as  failure  to  disclose  (1)  that  the 
company  had  $71,000  available  for  tenders,  (2)  that  it 
intended  to  call  for  tenders  shortly  and  (3)  that  Lann 
intended  to  tender.  This  was  the  sole  charge  made  in  the 
order.™ 

This  charge  stated  that  Lann  had  obtained  information 
concerning  tenders,  “at  said  stockholders  meeting.”  The 
Commission  granted  its  counsel’s  motion  to  amend  the 
order  for  hearing  to  relate  to  information  “which  Lann 
obtained  while  attending  said  stockholders  meeting  or  im¬ 
mediately  before  or  immediately  after  said  meeting.” 
(App.  12,  13). 14 

We  concede  at  the  outset  the  Commission’s  finding  that 
Lann  led  the  persons  from  whom  he  repurchased  to  under¬ 
stand  that  there  had  been  no  new  development  with  respect 
to  tenders.  (App.  64)  This  we  assert  to  be  the  fact  as  it 
appears  in  the  record.  The  Commission  concedes  in  its 
opinion  that  as  early  as  December,  officers  of  the  company 
had  informally  agreed  to  use  some  capital  funds  for  retire¬ 
ment  of  debentures  by  means  of  tenders  (App.  55).  It  also 
concedes  that  this  information  when  obtained  by  Lann  was 
passed  on  to  Masterson  and  Prescott  (App.  55,  Note  20). 
The  Commission  opinion  is  based  on  the  assumption  that 
Lann  withheld  information  with  respect  to  the  funds  avail¬ 
able  for  tender  and  the  immediacy  of  such  a  tender. 

(a)  Concerning  the  immediacy  of  tenders ,  the  Commis¬ 
sion  states  that  “A  form  of  invitation  for  tenders  had  been 
considered  and  tentatively  approved  at  the  meeting  [of 
March  8]  and  that  final  action  deferred  only  because  the 
president  was  absent  was  scheduled  to  be  taken  at  a  direc¬ 
tors’  meeting  to  be  held  shortly  thereafter.”  (App.  63,  64). 

13  As  will  appear  later  the  Commission  also  found  Lann  guilty  on  other 
grounds  not  mentioned  in  the  charges  (see  infra  pp.  47-49). 

14  No  amendment  was  made  to  charge  the  statements  concerning  the  value 
of  the  property  were  false  nor  was  the  charge  concerning  failure  to  disclose 
Jaffin ’s  opinion  made  at  all.  Consequently,  discussion  on  these  points  was 
pure  dictum  by  the  Commission.  We  shall,  nevertheless,  treat  them  below, 
pp.  47-49. 
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This  is  a  repetition  of  the  statement  (App.  55,  56)  that 
“On  March  8  sample  letters  inviting  tenders  which  had 
been  prepared  by  counsel  were  presented  to  the  meeting 
and  it  was  considered  that  all  legal  and  tax  problems  re¬ 
specting  tenders  had  been  resolved.  Owing  to  the  absence 
of  the  corporation’s  president,  however,  final  action  on  the 
call  for  tenders  was  deferred  until  a  directors’  meeting 
could  be  held  as  soon  as  the  president  was  well  enough  to 
attend.” 

Both  these  statements  are  pure  invention  on  the  Com¬ 
mission’s  part,  unsup-ported  by  the  record.  As  stated 
above,  the  only  action  taken  at  the  meeting  was  the  election 
of  the  directors  for  the  coming  year  and  the  ratification  of 
acts  of  the  directors  during  the  past  year.  (App.  635-640) 
The  minutes  of  the  meeting  are  clear  on  this  point  and  the 
record  contains  no  evidence  whatsoever  that  anything  else 
happened  at  the  meeting.  No  form  of  invitation  for  tenders 
was  “presented  to  the  meeting.”  No  such  form  of  invita¬ 
tion  for  tenders  had  been  “considered”  at  the  meeting.  No 
such  form  had  been  “tentatively  approved”  at  the  meeting. 
No  preliminary  or  tentative  action  had  been  taken  at  the 
meeting  and  no  “final  action”  was  considered,  much  less 
“deferred  only  because  the  president  was  absent.”  The 
fact  is  that  the  record  contains  not  one  svllable  of  evi- 
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dence  that  any  action  formal  or  informal,  final  or  tentative, 
was  taken  on  the  subject  at  the  meeting.15  Thus  the  Com¬ 
mission’s  opinion  in  this  respect  is  nothing  but  the  purest 
flight  of  fancy  unsupported  by  anything  in  the  record. 

And  indeed,  nothing  even  remotely  resembling  what  the 
Commission  found  occurred  even  after  the  meeting.  After 
the  meeting  there  was  some  informal  discussion  among 

15  Indeed,  it  is  doubtful  whether  consideration  of  a  form  of  invitation  for 
tenders  or  any  action  on  the  subject  was  a  proper  matter  for  consideration  or 
discussion  at  a  stockholders  meeting,  as  opposed  to  a  directors  meeting.  The 
stockholders  meeting  confined  itself  to  its  own  business,  the  election  of  direc¬ 
tors  and  ratification  of  the  acts  of  the  previous  year.  It  did  not,  as  it  could 
not,  encroach  on  the  function  of  the  directors  and  purport  to  decide  when  the 
next  directors  meeting  would  be  held,  or  what  subjects  should  be  brought  up, 
nor  did  it  attempt  to  take  preliminary  action  on  a  matter  within  the  scope 
of  the  power  of  the  board  of  directors. 


45 


those  present  concerning  tenders,  similar  to  what  had 
taken  place  in  December,  January  and  February.  As  far 
back  as  December  counsel  for  the  company  had  been  in¬ 
structed  to  draft  a  form  of  invitation  for  tenders  (App. 
248).  When  prepared  this  draft  was  turned  over  to  the 
Secretary-Treasurer  of  the  company  (App.  247).  The  latter 
did  not  present  it  either  to  the  meeting  or  to  the  persons 
assembled  after  the  meeting.  He  did  give  a  copy  of  the 
draft-  back  to  counsel  for  redrafting,  but  the  draft  was  not 
shown  to  anyone  but  counsel.  (App.  254-256,  229)  It  was 
not  viewed  by  Lann  or  Jaffin.  (App.  255) 

(b)  Amounts  available  for  tenders.  The  Commission  states 
that  Lann  failed  to  report  that  at  the  March  8  discussion 
it  was  stated  in  his  presence  that  $71,000  was  available  for 
tenders  and  that  with  that  amount  an  estimated  $140,000 
to  $150,000  of  debentures  could  be  retired.  It  was  stated 
that  “these  figures  . . .  indicated  the  probability  that  tenders 
would  be  accepted  at  prices  averaging  between  46  and  50.  ’  ’ 
(App.  63).  (1)  The  fact  is  that  the  company  did  not  have 
$71,000  available  for  tenders — it  had  available  only  about 
$20,000  and  a  mortgage  in  the  amount  of  $50,000  which  was 
in  the  process  of  being  reduced.  (See  e.g.  App.  248,  250.)  (2) 
The  Company  did  not  use  $71,000  for  tenders — it  used  only 
$50,000  and  to  do  this  it  had  to  borrow  $10,000  on  the 
security  of  its  mortgage.  (App.  663,  664,  263)  (3)  Lann 
had  fully  disclosed  the  facts  concerning  the  availability  of 
the  20  odd  thousand  dollars  in  cash  and  the  mortgage. 
(App.  202-204,  631) 

Another  incredible  finding  of  the  Commission  is  its 
statement  that  Lann  should  have  reported  that  an  esti¬ 
mated  $140,000  to  $150,000  of  debentures  would  be  retired 
and  that  this  indicated  “the  probability  that  tenders  would 
be  accepted  at  prices  ranging  from  46  to  50.”  Assuming 
that  such  a  statement  wus  made,  it  is  clear  that  Lann  either 
did  not  hear  it  or  gave  it  no  credence.  For,  if  he  knew  or 
believed  in  the  “probability  that  tenders  would  be  accepted 
at  prices  averaging  between  about  46  and  50”  he  would 
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not  have  tendered  his  debentures  at  prices  between  41  and 
45.  (App.  54)  Equally,  if  he  believed  that  on  May  14  he 
could  tender  his  debentures  and  be  sure  of  receiving  46-50 
he  would  not,  as  Lann  did  on  May  2  and  May  10  (App.  54, 
439)  sell  debentures  at  39J/i>  and  40 Y>  in  the  open  market.16 

The  Trial  Examiner  found  (App.  32) 

“75.  While  attending  the  annual  meeting  of  stock¬ 
holders  of  Phoenix  Silk  Corporation  on  March  8,  1944, 
and  the  discussions  which  followed  the  meeting,  Joseph 
J.  Lann  did  not  obtain  any  further  definite  information 
about  tenders  than  he  already  had  (R.  1572-1573).” 

It  is  clear  that  Lann  spoke  honestly  and  fairly  to  Pres¬ 
cott  and  Masterson.  We  submit  that  there  is  no  basis  for 
characterizing  as  willful  fraud  and  misrepresentation  a 
statement  of  honest  opinion  by  which  one’s  own  conduct  is 
guided  even  though  that  opinion  may  disagree  with  the 
later  determination  of  a  governmental  agency  concerning 
materiality. 

It  is  also  clear  that  the  persons  who  resold  were  not  in 
any  way  misled  by  any  statements  made  by  Lann.  Gropler 
was  anxious  in  any  event  to  sell  his  debentures  before  in¬ 
terest  was  paid  on  March  15  to  avoid  income  tax  on  clients 
who  were  in  the  higher  tax  brackets  (App.  298).  He  had 

1C  Against  this  background  it  is  astonishing  not  only  that  the  Commission 
found  that  the  statements  allegedly  made  in  Lann’s  presence  were  significant 
and  should  have  been  reported  but  that  the  statements  were  made  at  all.  The 
testimony  eoneerning  what  statements  were  made  at  the  informal  conversa¬ 
tions  during  the  brief  discussion  after  the  meeting  are  of  the  most  conflict¬ 
ing  character.  Thus  the  vice  president  of  the  company  and  chairman  of  the 
stockholders’  meeting  specifically  denied  that  any  $71,000  figure  was  men¬ 
tioned  or  that  any  amount  was  determined  upon  as  the  amount  of  debentures 
that  could  be  purchased  (App.  231,  234).  The  secretary-treasurer  of  the  cor¬ 
poration  testified  that  he  did  mention  the  figure  of  $71,000  as  the  net  proceeds 
of  the  sale  of  capital  equipment  l>ut  lie  specifically  denied  that  this  figure  was 
mentioned  with  respect  to  tenders  (App.  273).  A  third  witness,  a  director  of 
the  corporation,  is  the  only  one  who  testified  that  the  $70,000  figure  was 
mentioned  and  he  also  testified  that  the  directors  had  fixed  the  price  at  which 
tenders  would  be  accepted  (App.  377,  378,  382).  The  third  director  on  the  rec¬ 
ord  appeared  to  have  had  a  bad  memory  (See  e.g.,  App.  382,  383,  386,  387). 
But  even  with  this  not  apparent  we  submit  that  the  Commission  picking  and 
choosing  on  the  basis  of  a  cold  record  had  no  authority  to  believe  this  third 
director  and  to  ignore  the  testimony  of  the  other  two  as  well  as  the  testimony 
of  Lann  when  faced  with  the  specific  finding  by  the  trial  examiner  who  heard 
the  witnesses  and  was  in  a  position  to  judge  their  credibility. 
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refrained  from  selling  previously  only  on  Lann ’s  request 
(App.  297,  298).  Masterson  and  Company  sold  because  of 
the  pendency  of  the  Securities  and  Exchange  Commission 
investigation  and  their  desire  not  to  be  involved  in  a  secur¬ 
ity  which  was  subject  to  such  an  investigation  (App.  344, 
169,  175,  176).  They  were  not  interested  in  waiting  for  a 
tender  (App.  335).  Prescott  also  stated  that  he  had  no 
interest  in  waiting  for  tenders  (App.  220). 

Thus  it  is  clear  that  not  only  did  Lann  act  honestly  and 
fairly  but  the  repurchase  of  debentures  was  in  no  way 
influenced  by  any  omissions  of  Lann  to  make  any  required 
statements  with  respect  to  tenders. 


In  order  to  avoid  any  implications  of  impropriety  on 
Lann’s  part  we  shall  discuss  two  charges  of  misrepresen¬ 
tation  or  omission  leveled  by  the  Commission  in  its  opinion 
which  were  not  raised  in  its  order  for  hearing  and  which 
were  thus  not  properly  at  issue  at  all  at  the  hearing. 

2.  Representations  concerning  the  value  of  the  property . 

The  Commission’s  opinion  in  this  respect  bases  its  case 
on  the  statement  that  “Lann  told  Prescott .  . .  that  the  cor¬ 
poration  might  accept  as  low  as  $50,000  for  the  Phoenix 
building,  although  no  one  at  the  March  8  meeting  or  discus¬ 
sion  expressed  such  a  view”  (App.  62).  It  is  conceded  that 
no  one  at  the  meeting  said  in  so  many  words  that  the  cor¬ 
poration  might  accept  as  low  as  $50,000.  However,  it  is  the 
merest  quibble  to  say  that  the  discussion  at  the  meeting  did 
not  amount  to  such  a  statement.  Thus  the  officials  of  the 
corporation,  when  pressed  whether  they  would  consider  an 
offer  for  $100,000,  $75,000  or  $50,000,  stated  that  they 
would  consider  any  offer  submitted  (App.  227,  228).  If  this 
were  not  enough  to  support  Lann’s  statement  to  Prescott 
that  “they  might  even  take  $50,000  provided  they  could  not 
obtain  anything  better,”  (App.  209)  it  is  conceded  by  the 
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Commission’s  opinion  (App.  57)  that  in  the  course  of  the 
discussion  the  Phoenix  property  was  compared  to  another 
building  in  the  same  area  'which  had  been  offered  for  sale 
at  $50,000  but  which  could  not  be  sold17  (App.  233).  What¬ 
ever  the  ultimate  fact  may  be  concerning  the  relative 
values  of  the  two  buildings,  it  is  clear  that  the  officials  of 
the  company  thought  the  other  building  to  be  sufficiently 
comparable  to  be  relevant  to  a  discussion  of  the  value  of  the 
Phoenix  property.  Under  the  circumstances,  Lann  was  not 
only  justified  in  his  view,  but  would  have  been  deficient  in 
understanding  if  he  had  not  arrived  at  the  conclusion  that 
the  property  was  worth  substantially  less  than  $125,000  as 
he  had  assumed  and  that  it  might  even  be  sold  for  as  little 
as  $50,000. 

His  statements  were  thus  clearly  an  accurate  reflection  of 
what  ho  had  seen  and  heard  and  in  no  respect  a  misrepre¬ 
sentation. 

3.  Jaffin’s  opinion. 

The  Commission  states  that  in  the  light  of  the  assumed 
position  of  Lann  he  was  under  a  duty  to  reveal  “that  a  per¬ 
son  (Jaffin)  was  intimate  with  Phoenix  affairs  and  whose 
previous  advice  and  opinions  .  .  .  [Lann]  .  .  .  had  followed 
and  passed  on  to  the  dealers  involved  had  expressed  his 
continued  confidence  in  the  security  and  his  willingness  to 
make  further  purchases”  in  the  event  Lann  reacquired 
debentures18  (App.  64). 

1"  The  Commission  states  that  the  other  building  was  K-ss  desirable  than  the 
Phoenix  property  in  several  important  respects  (App.  57),  but  it  was  also 
admitted  that  it  was  more  desirable  in  sonic  respects  (App.  57,  note  23). 

18  The  Commission’s  concern  for  Jaffin ’s  opinion  conflicts  curiously  with  its 
ignoring  of  that  opinion  in  other  respects.  Thus  it  is  clear  that  Jaffin  shared 
Lann’s  estimate  concerning  the  value  of  the  property  and  expressed  a  willing, 
ness  to  consider  purchases  solely  on  the  basis  of  the  operation  of  the  business 
and  not  on  the  basis  of  the  value  of  the  property.  (App.  4D5)  Second,  it 
is  clear  that  Jaffin  was  interested  in  purchasing  debentures  for  the  long  pull 
and  that  he  did  not  regard  the  tenders  as  of  substantial  significance  in  connec¬ 
tion  with  bonds  he  purchased  in  March.  Thus  the  debentures  Jaffin  purchased 
for  his  wife  and  the  debentures  Jaffin’s  law  partner  purchased  in  March  were 
retained  and  were  not  tendered  in  May.  (App.  513.  313) 
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The  fact  is  that  J'affin’s  opinion  was  irrelevant  to  Master- 
son  and  Prescott.  They  were  not  interested  in  the  “long 
run”  (App.  495),  but  only  in  avoiding  difficulties  by  imme¬ 
diate  disposition  of  a  security  concerning  which  the  SEC 
bad  expressed  criticism.  (App.  344,  346,  347) 

Jaffin  was  in  a  position  to  take  a  long  view  concerning 
the  prospects  of  the  company  and  to  buy  securities  for  the 
long  pull.  Lann,  Masterson  and  Prescott  were  securities 
dealers.  Their  registration  was  subject  to  revocation  by 
the  SEC',  whose  agents  had  clearly  indicated  that  the  value 
of  the  company’s  property  was  a  matter  of  concern  to  them. 

We  submit  that  Lann  acted  in  all  respects  honestly  and 
truthfully  and  the  Commission’s  findings  to  the  contrary* 
are  without  support  in  the  record. 

CONCLUSION. 

We  submit  that  the  record  in  this  case  shows  a  clear  mis¬ 
carriage  of  justice.  A  great  Commission  created  to  protect 
unsuspecting  investors  against  being  imposed  upon  by  those 
with  inside  information  has  found  itself  engaged  in  a  petty 
persecution.  The  record  establishes  that  the  charges  of 
fraud,  both  with  respect  to  market  activities  and  in  connec¬ 
tion  with  the  repurchase  of  debentures,  are  without  sub¬ 
stance  whatever.  The  Commission  has  attempted  to  apply 
extreme  theories  beyond  its  power,  has  misunderstood  the 
nature  of  the  markets  it  is  required  to  regulate,  and  has 
misstated  and  misinterpreted  the  facts  in  the  record  before 
it.  As  a  result,  it  has  driven  out  of  his  chosen  profession 
a  man  who  has  spent  26  years  in  the  securities  business  and 
who  is  blameless  of  any  wrong.  The  great  objective  of 
protecting  investors  against  fraud  and  imposition  requires 
that  the  Commission’s  order  be  reversed  and  that  its  ener¬ 
gies  be  directed  to  legitimate  and  appropriate  fields.  Its 
purposes  should  be  carried  out  in  such  a  manner  as  to  pre¬ 
vent  further  flagrant  miscarriages  of  justice  and  to  protect 
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a  man’s  right  to  do  business  in  his  chosen  profession 
against  casual  withdrawal  in  violation  of  law  and  disregard 
of  the  facts. 


Respectfully  submitted, 

Milton  V.  Freeman, 

821  -  15th  Street,  N.W., 
Washington  5,  D.  C., 
Attorney  for  Petitioner . 

Thurman  Arnold, 

Abe  Fortas, 

Arnold  &  Fortas, 

821  -  15th  Street,  N.W., 

Washington  5,  D.  C., 

Of  Counsel. 

May,  1947. 
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SUPPLEMENT  1. 

STATUTES  INVOLVED. 

In  addition  to  Rule  X-10B-5  the  sections  upon  which  the 
Commission  relies  are  as  follows : 

Section  17(a)  of  the  Securities  Act  of  1933,  U.  S.  C.  Title 
15  $  77q(a)  provides: 

“(a)  It  shall  be  unlawful  for  any  person  in  the  sale 
of  any  securities  by  the  use  of  any  means  or  instru¬ 
ments  of  transportation  or  communication  in  interstate 
commerce  or  by  the  use  of  the  mails,  directly  or  indi¬ 
rectly — 

(1)  to  employ  any  device,  scheme,  or  artifice  to 
defraud,  or 

(2)  to  obtain  money  or  property  by  means  of  any 
untrue  statement  of  a  material  fact  or  any  omission 
to  state  a  material  fact  necessary  in  order  to  make 
the  statement  made,  in  the  light  of  the  circum¬ 
stances  under  which  they  were  made,  not  misleading, 
or 

(3)  to  engage  in  any  transaction,  practice,  or 
course  of  business  which  operates  or  would  operate 
as  fraud  or  deceit  upon  the  purchaser/ * 

Section  15(c)(1)  of  the  Securities  Exchange  Act  of  1934 
(U.  S.  C.  Title  15,  §  7So  (c)(1)): 

‘‘No  broker  or  dealer  shall  make  use  of  the  mails  or 
of  any  means  or  instrumentality  of  interstate  com¬ 
merce  to  effect  any  transaction  in,  or  to  induce  the  pur¬ 
chase  or  sale  of,  any  security  (other  than  commercial 
paper,  bankers’  acceptances,  or  commercial  bills) 
otherwise  than  on  a  national  securities  exchange,  by 
means  of  any  manipulative,  deceptive,  or  other  fraudu¬ 
lent  device  or  contrivance.  The  Commission  shall,  for 
the  purposes  of  this  subsection,  by  rules  and  regula¬ 
tions  define  such  devices  or  contrivances  as  are  manipu¬ 
lative,  deceptive,  or  otherwise  fraudulent.” 
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Rule  X-15C1-2,  adopted  under  Section  15(c)(1)  of  the 
Securities  Exchange  Act  of  1934: 

“RULE  X-15C1-2.  FRAUD  AND 
MISREPRESENTATION. 

“(a)  The  term  ‘manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance,’  as  used  in  section  15 
(c)(1)  of  the  Act,  is  hereby  defined  to  include  any  act, 
practice,  or  course  of  business  which  operates  or  would 
operate  as  a  fraud  or  deceit  upon  any  person. 

“(b)  The  term  ‘manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance,’  as  used  in  section  15 
(c)(1)  of  the  Act,  is  hereby  defined  to  include  any  un¬ 
true  statement  of  a  material  fact  and  any  omission  to 
state  a  material  fact  necessary  in  order  to  make  the 
statements  made,  in  the  light  of  the  circumstances  un¬ 
der  which  they  are  made,  not  misleading,  which  state¬ 
ment  or  omission  is  made  with  knowledge  or  reason¬ 
able  grounds  to  believe  that  it  is  untrue  or  misleading. 

“(c)  The  scope  of  this  rule  shall  not  be  limited  by 
any  specific  definitions  of  the  term  ‘manipulative,  de¬ 
ceptive,  or  other  fraudulent  device  or  contrivance’  con¬ 
tained  in  other  rules  adopted  pursuant  to  section  15 
(c)  (1)  of  the  Act.” 

Section  10(b)(2)  of  the  Securities  Exchange  Act  (U.  S.  C. 
Title  15  §  78j  (b)),  under  which  Rule  X-10B-5  was  adopted, 
reads  as  follows : 

“It  shall  be  unlawful  for  any  person,  directly  or  in¬ 
directly,  by  the  use  of  any  means  or  instrumentality 
of  interstate  commerce  or  of  the  mails, . . . 

“(b)  To  use  or  employ,  in  connection  with  the  pur¬ 
chase  or  sale  of  any  security  registered  on  a  national 
securities  exchange  or  any  security  not  so  registered, 
any  manipulative  or  deceptive  device  or  contrivance, 
in  contravention  of  such  rules  and  regulations  as  the 
Commission  may  prescribe  as  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors.” 
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QUOTATIONS  AND  TRANSACTIONS 
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TRANSACTIONS 


Date 

m. 

15 

16 

17 

18 


M.S.Wlen 
ft  Co. 
Position 
Face  Amt. 


M.  S.  Wien  &  Co. 
Purchases 
Amount  Price 


M.  S.  Wien  &  Co< 


Sales 


From 


Amount 


19 (Sun) 


$20,250 
20,250 
20,250 
20,2 50 


20,250 

20,250 

20,250 

20.250 

10.250 

10,250 


10,000  22 


J.  E.  Prescott 


26 (Sun) 

27  10,250 

28  11,250 

29  11,250 

30  11,250 


1,000 


Luckhurst  &  Co. 


Oct* 

1  H,250 

2  H,250 

3 (Sun) 


f  11,250 

5  11,250 

5  11,250 

1  11,250 

3  6,250 

)  6,250 

LO(Sun) 

LI  6,250 

L2(Colv.mbu8  Day) 
L3  6,250 

l4  6,250 

L4  11,250 

l4  14,850  1 

L4  27,850 

L4  25,850 

L5  18,850 

!.5  26,350 

L6  21,350 

L7(Sun) 

LO  21,350 

L9  21,350 

>3  21; 350 

h  21,350 

22  21,350 

23  21,350 

24(Sun) 

25  21,350 

26  21,350 

27  21,350 

2G  21,350 

29  21,350 

30  21,350 
3l(Sun) 


5,000 


Mrs .  J.E.  Prescott 


5,000 

3,600 

13,000 


Morris  Rothman 
Sterling  Management  Co 
F.li. Winter  ft  Co. 


7,500 


F.H.Winter  ft  Co. 


Nov. 

1 

2 


21,350 

21,350 

21,350 


Alzin  Lambert  U 
wx>aAngele  0 ) 


(Source:  App.  609 


• 

0 

• 

: 

Date 

win 
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QUOTATIONS 
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SUPPLEMENT  3. 

FURTHER  EXAMPLES  OF  COMMISSION  MIS¬ 
READING  OF  THE  RECORD. 

We  are  here  setting  forth  a  number  of  additional  in¬ 
stances  of  the  Commission’s  pervasive  misreading  of  the 
record.  These  are  by  no  means  all,  but  together  with  the 
material  set  forth  in  the  body  of  the  brief  (supra,  pp.  33-39) 
they  will  indicate  the  extent  of  the  Commission’s  disregard 
of  the  record. 

1.  (a)  The  Commission  states  that  Lami  “far  from  wait¬ 
ing  to  sell  its  debentures  until  the  effect  on  the  market  of 
its  activities  had  been  dissipated  by  lapse  of  time  or  the 
intervention  of  other  market  factors  immediately  liqui¬ 
dated  its  position  at  the  increased  prices.”  (App.  50)  The 
Commission  does  not  say  which  activities  affected  the 
market. 

(b)  The  record  shows  that  (a)  if  the  activities  of  October 
14  and  15  are  involved,  three  weeks  elapsed  before  the  next 
transaction  purchase  or  sale  took  place  on  November  9 
(App.  621);  (b)  if  the  transactions  of  November  9  to  18 
are  referred  to,  two  weeks  elapsed  before  the  next  trans¬ 
action,  during  which  time  petitioner  maintained  the  same 
quotation  in  the  sheets  through  Gibb  &  Co.  (App.  621). 
During  this  time  no  other  market  factors  indicated  that 
the  market  was  not  a  true  one,  and  no  attempt  was  made 

bv  anvone  to  sell  debentures  to  Lann  on  the  theorv  that 
*  *  • 

his  bid  price  was  too  high;  (c)  if  the  period  after  Decem¬ 
ber  is  involved,  the  record  shows  that  despite  a  Commission 
investigation  and  the  resulting  curtailment  of  activities  by 
brokers  interrogated,  the  market  remained  at  about  the 
same  level  for  several  months.  (App.  684-686,  622) 

2.  (a)  The  Commission’s  opinion  states:  “Respondent’s 
use  of  Gibb  &  Co.  at  the  same  time  that  it  was  itself  enter¬ 
ing  listings  and  furnishing  quotations  induced  purchases  of 
debentures  at  successively  higher  prices.”  (App.  45). 
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(b)  The  record  contains  no  evidence  whatsoever  to  sup¬ 
port  this  statement.  No  one  testified  to  this  effect.  In 
fact,  every  purchaser  who  was  called,  except  one19  testified 
that  the  purchase  was  not  induced  by  any  market  factor, 
but  was  made  as  a  result  of  information  obtained  from 
other  sources  and,  in  the  case  of  the  larger  purchasers,  it 
resulted  from  examination  of  financial  material  or  infor¬ 
mation  obtained  from  officers  of  the  company  (App.  49, 
166,  167,  199,  324,  325). 

3.  (a)  The  Commission  states  that  prospective  pur¬ 
chasers  were  not  informed  that  rising  prices  were  fixed  by 
respondent  “on  the  basis  of  .  .  .  the  trading  interest  in¬ 
duced  by  the  multiple  quotations  issued  by  respondent  and 
Gibb  &  Co.”  (App.  51). 

(b)  The  record  contains  not  one  iota  of  testimony  that 
any  trading  interest  was  induced  by  the  “multiple  quota¬ 
tions”  of  Lann  and  Gibb.  Indeed,  the  only  person  who 
indicated  any  reliance  at  all  upon  quotations  was  affected 
by  quotations  of  five  brokers  and  not  by  Lann  and  Gibb 
alone.20 

4.  (a)  The  Commission  states  that  Lann  was  effecting 
sales  through  Gibb  &  Co.  and  Birnbaum  &  Co.  while  “hold¬ 
ing  itself  out  as  a  purchaser  and  making  purchases  di¬ 
rectly”  (App.  50). 

(b)  The  record  shows  that  Wien  was  holding  itself  out 
both  as  a  buyer  and  a  seller  and  that  there  was  no  attempt 
to  assume  one  capacity  rather  than  the  other.  (See  supra, 
p.  37)  Further,  its  purchases  during  the  period  were 
minor.  Thus  it  made  no  purchases  between  November  16 
and  the  sale  to  Masterson  &  Co.  on  December  3rd  (except, 
of  course,  the  purchase  from  Mitchell  &  Co.  on  December 
3rd,  the  validity  of  which  the  Commission  doubts).  Indeed, 

19  This  was  Maher  of  Pennington,  Colket  &  Co.,  who  stated  that  the  quota¬ 
tions  of  numerous  brokers  in  the  sheets  indicated  to  him  quite  a  bit  of  activity 
for  a  bond  outstanding  in  so  small  an  amount  (App.  419).  (See  infra  3(b)) 

’-‘•This  was  Maher  of  Pennington,  Colket  &  Co.  (App.  419). 
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between  October  15  and  December  3rd  Lann  made  only  two 
purchases  amounting  to  a  total  of  less  than  ten  bonds  ( App. 
621).  It  is  thus  a  distortion  of  language  to  say  that  it  was 
“purchasing  bonds  directly”. 

5.  (a)  The  Commission  states  that  Lann  “created  suc¬ 
cessive  rises  in  prices  and  the  false  appearance  of  trading 
activity  in  order  to  induce  purchases.”  (App.  50). 

(b)  The  record  shows  that  the  rise  in  prices  as  set  forth 
above  was  in  a  large  measure  caused  by  the  quotation  of 
Mitchell  &  Co.  (App.  40,  617-620)  and  was  not  “created” 
by  Lann ;  also,  that  no  false  appearance  of  trading  activity 
was  created.  It  was  generally  believed  by  dealers  that  the 
market  in  Phoenix  debentures  was  not  “active”  but  was 
rather  “thin”  or  “inactive.”  (App.  121,  150,  352).  In¬ 
deed,  Masterson  &  Co.  which  the  Commission  regards  as 
the  firm  primarily  misled  by  this  false  appearance,  was  so 
little  affected  by  it  that  Young,  in  charge  of  its  sales,  be¬ 
lieved  Masterson  &  Co.  were  the  only  ones  who  had  ever 
purchased  any  of  the  bonds.  (App.  335).  The  record  also 
shows  that  at  all  times  the  spread  between  the  bid  and  the 
offer  was  four  or  five  points  (App.  617-620) — a  clear  indi¬ 
cation  of  inactivity;  i.e.,  a  wide  spread  is  an  indication  of 
a  substantial  difference  between  the  price  at  which  a  per¬ 
son  will  buy  and  at  which  he  will  sell  and  it  is  thus  less 
likely  that  transactions  will  take  place.  A  spread  of  four 
or  five  points  in  a  bond  selling  under  40  is  an  extremely 
wide  spread,  and  a  sign  of  extreme  inactivity  or  a  thin 
market. 

6.  (a)  The  Commission  stales  “No  satisfactory  reason 
was  given  why  respondent  should  have  openly  employed 
Birnbaum  &  Co.  to  sell  respondent’s  debentures  to  Master- 
son  &  Co.  nor  is  any  apparent  from  the  record.”  (App.  48). 

(b)  The  record  is  clear  that  Lann  stated  that  he  desired 
to  give  Birnbaum  &  Co.  a  trade  (App.  587),  a  normal 
method  as  the  Commission  must  know  of  reciprocating  sim¬ 
ilar  favors.  And  the  record  shows  that  the  agency  relieved 
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Lann  of  the  responsibility  of  haggling  or  refusing  to  haggle 
about  prices.21  (App.  408,  409). 

7.  (a)  The  Commission  says  “The  use  of  Birnbaum  & 
Co.  is  not  explainable  except  as  a  device  to  serve  the  same 
purpose  of  concealing  the  respondent’s  selling  activities 
during  the  period  when  it  was  steadilv  increasing  prices.” 
(App.  48,  49). 

(b)  The  record  clearly  established  grounds  upon  which 
the  transaction  is  explainable,  i.e.,  convenience  and  return¬ 
ing  a  favor  by  giving  a  trade.  See  6,  supra.  Indeed,  the 
only  ground  on  which  it  is  not  explainable  in  the  light  of  the 
record  is  the  one  accepted  by  the  Commission.  For  the 
record  is  clear,  as  shown  above  (p.  37)  that  Lann  was 
at  all  times  ready  to  let  it  be  known  that  he  was  both  a  buyer 
and  a  seller. 

8.  (a)  The  Cornmission  states  as  basic  that  “activity  in 
sheets  affords  a  basis  on  which  estimates  are  made  by 
dealers  and  the  public  as  to  the  state  of  the  over-the- 
counter  market  and  the  degree  of  active  trading  in  that 
market.”  (App.  5). 

(b)  The  record  shows  (1)  that  the  sheets  are  not  avail¬ 
able  to  the  public  but  only  to  subscribing  dealers  (App. 
666),  and  (2)  the  record  contains  no  evidence  that  activity 
in  the  sheets  was  in  fact  used  for  an  estimate  by  any  of 
the  persons  involved  in  this  case  as  to  the  degree  of  trad¬ 
ing  in  the  market.22  (See  2  &  3,  pp.  55,  56  supra) 

9.  (a)  The  Commission  states  that  Lann  “failed  to  dis¬ 
close  to  other  brokers  the  nature  and  extent  of  its  activi- 

21  The  Commission  (App.  48  n.  8)  suggests  that  if  Masterson  knew  that  Birn¬ 
baum  &  Co.  were  acting  for  Lann,  it  would  direct  ‘ :  that  price  discussion  be 
held  with  Lann  ’  ’  rather  than  with  Birnbaum  &  Co.  Since  it  is  clear  that  Lann 
had  done  Young  a  favor  by  making  debentures  available  through  Birnbaum 
(App.  355,  587,  588),  to  refuse  to  deal  with  his  designated  agent  and  to 
attempt  to  circumvent  the  agent  would  in  any  case  have  been  both  unwelcome 
to  Lann  and  ungrateful. 

22  Even  Maher  of  Pennington,  Colket  stated  that  he  could  not  tell  whether 
actual  trading  was  taking  place.  See  his  testimony  (App.  423)  as  follows: 

“Q.  Mr.  Maher  could  you  tell  from  the  sheets  whether  or  not  there 
was  any  actual  trading  going  on?  A.  No,  I  could  not  tell  at  all.” 
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ties  in  the  Phoenix  debentures.’’  (App.  51)  It  does  not 
state  any  basis  for  its  assumption  that  Lann  was  under 
any  obligation  to  make  such  a  disclosure. 

(b)  The  record  shows  that  in  the  over-the-counter 
market  dealers  do  not  make  disclosures  of  the  nature  and 
extent  of  their  activities  in  any  security.  In  fact,  the 
record  affirmatively  establishes  that  the  business  of  trad¬ 
ing  in  securities  over-the-counter  is  similar  to  horse  trad¬ 
ing — it  is  a  game  between  professionals  where  negotiation 
and  haggling  are  the  order  of  the  day  (App.  133,  134,  144, 
158).  “Tricks  of  the  trade”  are  employed  (App.  413).  No 
disclosure  is  made  of  the  amounts  of  securities  available 
or  desired,  and  frequently  misleading  quotations  are  placed 
in  order  to  “fool  them.”  (App.  428)  Against  this  sort  of 
business  practice  as  expressed  by  the  persons  with  whom 
Lann  dealt,  the  record  shows  that  his  transactions  were 
well  above  the  level  of  the  custom  of  the  trade.  His  quota¬ 
tions,  issued  through  Gibb  &  Co.,  were  actual  quotations 
representing  real  willingness  to  trade  at  the  quoted  prices. 
In  addition,  he  regarded  Gibb  &  Co.  as  a  convenience  and  a 
means  of  attracting  business  from  sources  from  which  he 
could  not  ordinarily  obtain  such  business,  e.g.,  Winter 
(App.  519,  520,  560,  561,  562).  Thus  he  had  no  hesitancy 
in  advising  people  with  whom  he  was  friendly  and  who 
might  be  expected  to  deal  with  him  in  any  event,  that  Gibb 
was  acting  for  him.  See,  e.g.,  his  advice  to  Masterson  on 
November  16  that  Gibb  was  acting  on  his  behalf  (App. 
323). 

While  there  is  no  reason  to  regard  the  disclosure  or  non¬ 
disclosure  of  Lann’s  interest  as  of  any  consequence  in  the 
light  of  the  present  charges,  the  record  does  establish  that 
the  disclosure  he  made  was  in  excess  of  that  common  in 
the  trade. 

10.  (a)  The  Commission  attaches  considerable  impor¬ 
tance  to  Lann’s  disclosure  of  Gibb’s  capacity  to  Masterson. 
It  states  that  “if  this  disclosure  was  made  it  apparently 
was  not  conveyed  to  other  personnel  in  Masterson  &  Co.” 
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(App.  51)  because  the  trader  believed  the  quotations  were 
independent. 

(b)  The  record  shows  (1)  that  the  disclosure  was  in  fact 
made  (App.  323) ;  (2)  that  whether  or  not  it  was  conveyed 
to  other  personnel  no  importance  was  attached  to  the  mat¬ 
ter  by  the  partner  to  whom  it  was  disclosed  or  the  trader, 
(App.  355, 182, 183  cf.  186, 187)  and  (3)  it  is  clear  that  Lann 
can  bear  no  responsibility  for  the  failure  of  the  partner, 
Masterson,  to  pass  on  information  received  to  his  other 
partner  or  employees. 

The  fact  is,  of  course,  that  it  was  of  no  consequence 
whether  Lann  and  Gibb  were  acting  independently  or  to¬ 
gether.  (App.  355)  Masterson  and  other  dealers  were  in¬ 
terested  only  at  this  period  in  the  purchase  of  bonds  and, 
provided  they  could  obtain  them,  were  not  concerned  from 
what  source. 

11.  (a)  The  Commission  states  that  Lann  “did  not  dis¬ 
close  to  Masterson  &  Co.  that  Birnbaum  &  Co.  was  selling 
[Lann’s]  .  .  .  debentures.” 

(b)  The  record  is  perfectly  clear  that  Lann  made  those 
debentures  available  to  Masterson.  It  is  clear  that  when 
Young  asked  him  where  he  could  get  debentures,  Lann 
stated  that  as  a  favor  to  Young,  Young  could  go  to  Bim- 
baum  &  Co.  and  obtain  debentures.  (App.  355,  587,  588) 
Even  assuming  this  was  not  a  statement  that  the  debentures 
were  Lann’s  debentures  (But  cf.  App.  353),  we  think  it  clear 
(a)  that  Lann  was  under  no  obligation  to  make  any  disclo¬ 
sure  whether  the  debentures  were  his  own,  and  (b)  that  if 
any  purpose  could  be  served  by  disclosure,  it  was  adequately 
served  by  making  known  that  Lann  had  sufficient  control 
over  the  debentures  to  make  them  available  to  Masterson, 
whether  or  not  they  were  his  own. 
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Exchange  Commission 


BRIEF  FOR  RESPONDENT 


PRELIMINARY  STATEMENT 

! 

The  Commission  on  evidence  and  legitimate  infer¬ 
ences  therefrom  found  that  petitioner  had  violated  the  anti¬ 
fraud  provisions  of  both  the  Securities  Act  of  1933  (“1933 
Act”)  and  the  Securities  Exchange  Act  of  1934  (“1934 
Act”).1  Petitioner,  in  seeking  reversal,  incorrectly  de¬ 
scribes  the  statutory,  regulatory  and  business  setting  in 
which  his  activities  occurred,  and  presents  a  colored,  se- 

I 

1  The  statutory  and  regulatory  provisions  pertinent  to 
this  case  are  set  forth  in  Supplement  1  to  this  brief,  pp.  57-60, 
infra. 
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lective  and  slanted  version  of  the  facts  as  his  substitute  for 
the  Commission’s  carefully  considered  findings. 

Contrary  to  the  impression  sought  to  be  created  by 
petitioner,  the  determination  below  represents  no  novel  de¬ 
parture;  but,  rather,  rests  squarely  on  fundamental  con¬ 
cepts  of  fraud  and  deception.  The  findings,  opinion  and 
order  under  review  expressly  embrace  fraud  and  deceptive 
nondisclosure  in  the  repurchase  of  the  securities  by  peti¬ 
tioner,  as  well  as  the  earlier  fraudulent  and  deceptive 
market-rigging  by  petitioner.  Petitioner’s  statement  (Br. 
39)  that  the  order  rests  on  the  manipulation  phase  alone 
is  unsupportable.  The  Commission’s  findings  are  plainly 
within  the  statutes  and  rules,  and  the  administrative  in¬ 
terpretations  thereof  publicized  a  number  of  years  prior 
to  the  instant  case;  and  are  in  accord  with  authoritative 
precedents  which  either  directly  involve  the  over-the- 
counter  market  or  are  clearly  applicable  thereto. 

Under  Section  25(a)  of  the  1934  Act  (48  Stat.901), 
15  U.S.C.  §  78y(a),  the  issue  is  whether  the  findings  of 
the  Commission  as  to  the  facts  are  supported  by  substan¬ 
tial  evidence.  The  statute  accords  no  weight  to  findings 
of  the  examiner  and,  under  the  Commission’s  Rules  of 
Practice  applicable  to  this  case,  the  examiner’s  report  is 
advisory  only.  The  Commission’s  own  findings  were  “based 
upon  an  independent  review  of  the  record”  (J.A.  42)  and 
the  Commission  also  gave  careful  scrutiny  and  attention 
to  the  contentions  made  in  the  petition  for  rehearing  ( J.A. 
71  et  seq.) .  Petitioner’s  innuendo  as  to  lack  of  considera¬ 
tion  of  the  record  by  the  Commission  (Br.  11)  is  wholly 
unsubstantiated  and  unwarranted. 

No  issue  is  tendered  as  to  the  appropriateness  of  the 
remedy  of  revocation  if,  as  we  contend,  the  Commission 
properly  found  wilful  violations  of  the  statutes  and  regu¬ 
lations  involved.  However,  it  is  to  be  noted  that  petitioner’s 
repeated  assertions  that  the  necessary  consequence  of 
the  orders  below  is  to  exclude  him  permanently  from 
the  securities  business  (Petitioner’s  Brief — “Br.” — 
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5 ;  9 ;  18 ;  49)  fail  to  take  into  account  the  possibility  of  rein¬ 
statement  of  registration 2  or  of  employment  with  other  reg¬ 
istered  broker-dealers  under  appropriate  supervision,  as 
expressly  stated  in  the  Commission’s  opinion  on  the  peti¬ 
tion  for  rehearing  (Joint  Appendix — “J.A.” — 74). 

Petitioner’s  quarrel  with  the  Commission’s  findings 
and  opinion  largely  stems  from  assumptions  as  to  the 
nature  of  the  over-the-counter  market  and  its  regulation 
under  the  statutes  which  we  believe  to  be  inaccurate  and 
misleading.  For  that  reason  we  submit  as  a  preliminary 
to  our  analysis  of  the  Commission’s  findings  and  the  evi¬ 
dence  supporting  those  findings,  a  brief  description  of  the 
over-the-counter  market  and  the  statutes  and  rules  ap¬ 
plicable  thereto. 


2  Pursuant  to  Section  15(b)  of  the  1934  Act  (49  Stat. 
1377),  15  U.S.C.  §  78o(b). 
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THE  BUSINESS  AND  REGULATORY  SETTING 
IN  WHICH  PETITIONER’S  ACTIVITIES  OC¬ 
CURRED 

In  earlier  years  all  securities  transactions  were  car¬ 
ried  on  in  an  informal  manner  and  across  the  counter  of 
a  securities  house.  Later  the  organized  exchange  markets 
were  developed  and  all  securities  business  which  did  not 
take  place  in  the  exchange  markets  was  termed  “over-the- 
counter.”  It  is  believed  that  trading  over-the-counter  sub¬ 
stantially  exceeds  the  aggregate  trading  on  exchanges.3 

The  fact  that  the  over-the-counter  market  was  not 
organized  nor  self-regulated  as  were  the  exchange  markets 
not  only  made  it  easier  to  gull  investors  and  to  escape  de¬ 
tection,  but  also  presented  greater  difficulties  in  providing 
for  effective  governmental  control  of  abuses  and  manipula¬ 
tive  practices  which  were  known  to  prevail.  In  enacting  the 
1934  Act,  Congress  was  able  to  deal  with  organized  securi¬ 
ties  exchange  manipulation  by  fixed  statutory  prohibitions. 
In  respect  of  the  over-the-counter  market,  Congress  placed 
upon  the  Commission  the  responsibility  for  developing 
equally  effective  means  for  ridding  that  market  of  abuses 
and  manipulative  practices. 

In  discharging  this  responsibility  the  Commission  had 
the  benefit  of  steadily  increasing  knowledge  of  over-the- 
counter  practices  derived  from  continuous  study  of  that 
market  Some  rules  were  promulgated  dealing  with  specific 
kinds  of  activities;  other  rules  were  in  more  sweeping 
terms  as  respects  fraud  and  non-disclosure,  necessarily  so 
in  order  to  include  within  their  reach  the  manifold  varie¬ 
ties  of  devices  and  schemes  that  would-be  manipulators  in 
their  limitless  imagination  could  concoct.4  The  Commis- 

8  See  “Regulation  of  Over-the-counter  Markets ” — Hear¬ 
ings  before  the  Senate  Subcommittee  on  Banking  and  Cur¬ 
rency,  75th  Cong.,  3d  Sess.  on  S.  3255  (1938),  p.  65. 

4  As  noted  by  the  court  in  State  v.  Whiteaker,  118  Ore. 
656,  661,  247  Pac.  1077,  1079  (1926)  there  is  always  “*  *  * 
a  certain  class  of  gentlemen  of  the  *  J.  Rufus  Wallingford"  type 
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sion  has  applied  these  rules  in  attacking  the  problem 
through  its  investigation,  litigation  and,  as  in  the  present 
case,  its  disciplinary  functions. 

Despite  the  informal  character  of  the  over-the-counter 
market  and  geographic  dispersal  of  the  participants,  facili¬ 
ties  of  modern  communications  have  made  possible  a  rela¬ 
tively  integrated  market.®  The  quotations  reported  in  the 
daily  sheets  widely  disseminated  by  the  National  Quotation 
Bureau  have  been  said  to  be  “comparable  in  a  general  way 
with  the  ‘closing  bid  and  asked  quotations*  of  securities 
traded  on  an  exchange  as  published  in  the  newspapers.” 9 
There  will  be  a  spread  between  bid  and  offer,  the  size  of 
which  depends  upon  the  nature  of  the  security  and  the 
amount  of  trading  which  normally  takes  place  in  it.  How¬ 
ever,  the  quoted  prices  are  generally  regarded  as  “firm** 
which  means  the  house  is  prepared  actually  to  do  business 
at  those  prices.7  Quoting  a  market,  as  distinguished 
from  a  mere  interest  in  buying  or  selling,  involves  quota¬ 
tions  of  a  bid  price  and  an  offering  price.8  Market  price 
can  be  ascertained  by  reference  to  quotations  in  the  sheets  9 
distributed  among  brokers  and  dealers  and/or  through 
oral  quotations  given  over  the  telephone  or  teletype.10  In 
the  case  of  securities  listed  on  an  exchange,  the  market  is 
obtained  by  reference  to  the  recorded  trades  or  to  the  quo¬ 
tations.  Information  as  to  quotations  in  the  over-the- 

counter  market  is  readily  available  to  investors  through 

.  _  —  .  —  —  _ _ 

— *they  toil  not  neither  do  they  spin’ —  *  *  *  [who]  lie  awake 
nights  endeavoring  to  conceive  some  devious  and  shadowy  way 
of  evading  the  law.  *  * 

5  The  Over-the-Counter  Securities  Market,  published  by 
National  Quotation  Bureau,  Inc.  (1940),  p.  33. 

9  Id.,  p.  53. 

'Id.,  p.  41. 

8  Id.,  p.  40. 

9  Listings  in  the  sheets  must  be  received  by  2  P.M.  to  be 
included  in  the  quotation  service  of  the  following  day  (J.A. 
666). 

10  Op.  cit.  supra,  n.  5,  pp.  37-38, 57-58, 82 ;  see  also  J.A.  177.  | 
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brokerage  houses.11  In  the  case  of  unlisted  securities  hun¬ 
dreds  of  thousands  of  investors  can  look  only  to  the  over- 
the-counter  quotation  market  for  honest  appraisal  of  the 
value  of  their  securities  as  reflected  by  the  free  interaction 
of  the  forces  of  supply  and  demand.12 

The  exchange  market  is  fully  centralized  and  trades 
thereon  are  reported.151  The  over-the-counter  market  is  less 
integrated  and  differs  markedly  in  the  manner  in  which 
activity  is  reflected.  Accordingly  the  two  markets  are 
not  susceptible  of  manipulation  in  precisely  the  same  ways. 
Despite  variations  in  form,  however,  many  manipulative 
devices  are  fundamentally  similar  in  purpose  and  result, 
whether  employed  on  an  exchange  or  in  the  over-the-counter 
market.  For  example,  a  familiar  device  to  raise  the  mar¬ 
ket  prices  on  an  exchange  is  subsidization  of  trading  by 
one  or  more  other  persons.14  The  over-the-counter  market 


11  Op.  tit.  supra ,  n.  5,  pp.  57-58. 

12  Id.,  p.  4. 

18  Not  all  the  exchanges,  however,  have  ticker-tape  service. 
Some  regional  exchanges  report  only  at  the  end  of  the  day’s 
trades,  viz.,  Cincinnati,  Cleveland,  New  Orleans,  St.  Louis, 
Salt  Lake  City,  San  Francisco  Mining,  Spokane  and  Wash¬ 
ington. 

14  See  In  the  Matter  of  Leo  G.  Siesfeld,  11  S.E.C.  746,  at 
751  (1942) ,  a  broker-dealer  revocation  proceeding  predicated 
on  an  exchange  market  manipulation,  where  it  is  stated  that: 

“Lann  testified  originally  that  he  received  no  com¬ 
pensation  for  effecting  his  purchase  of  500  shares  of  the 
stock.  However,  after  an  examination  of  the  books  and 
records  of  Lann’s  firm  disclosed  the  receipt  of  $280.35 
arising  out  of  the  transaction  in  Esquire-Coronet,  Inc., 
stock,  Lann  changed  his  testimony  and  testified  that  he 
had  received  the  money  from  Siesfeld  under  an  arrange- 
j.  ment  whereby  he  was  assured  of  a  one-half  point  profit. 
Thereafter,  Siesfeld  admitted  for  the  first  time  that  he 
had  paid  the  money  to  Lann,  but  stated  that  he  did  so 
only  because  of  moral  compulsion.” 

The  foregoing  quotation  is  of  value  as  a  pointed  example 
of  the  subsidy  device.  Moreover,  while  no  issue  was  raised 
by  the  Commission  with  respect  to  petitioner’s  reputation,  this 
reference  to  prior  manipulative  activity  by  petitioner  becomes 
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parallel  could,  as  in  the  present  case,  take  the  form  of  in¬ 
ducing  another  to  list  a  series  of  quotations  in  the  sheets 
when  that  person  himself  is  not  interested  in  trading  in  j 
the  security.  Such  listings  and/or  arbitrary  raising  of  quo-  j 
tations  result  in  the  impression  of  greater  demand  and  j 
more  active  trading  and  cause  prices  to  rise  and  people  j 
to  buy  at  the  manipulated  prices. 


i 


significant  by  way  of  response  to  the  vaunted  stainlessness  of  j 
petitioner's  record  in  the  securities  business  urged  before  this 
Court.  (Br.  8) . 
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COUNTERSTATEMENT  OF  THE  CASE 

The  Commission  found  that  M.  S.  Wien  &  Co. 
(“Wien”),  a  registered  securities  broker-dealer,15  and  a 
member  of  the  National  Association  of  Securities  Dealers, 
Inc.  (“NASD”)  16  had  engaged  in  acts  and  conduct  which 
violated  Section  17(a)  of  the  1933  Act  (48  Stat.  84),  15 
U.S.C.  §  77q(a),  Sections  10(b)  and  15(c)  (1)  of  the  1934 
Act  (48  Stat.  891;  52  Stat.  1075),  15  U.S.C.  §§  78j(b)  and 
78  o(c)(l),  and  the  Commission’s  Rules  X-10B-5  and 
X-15C1-2  thereunder.17 

Briefly,  Section  17(a)  of  the  1933  Act  prohibits  fraud, 
and  misleading  non-disclosure  in  the  sale  of  securities. 
Section  10  (bl  of  the  1934  Act  condemns  any  “manipula¬ 
tive  or  deceptive  device”  in  contravention  of  the  Commis¬ 
sion’s  rules  under  that  section,  and  Rule  X-10B-5  there¬ 
under,  patterned  after  Section  17(a)  of  the  1933  Act,  ex¬ 
tends  the  inhibition  against  fraud  and  deception  to  pur¬ 
chases  as  well  as  sales.  Section  15(c)  (1)  of  the  1934  Act 
deals  specifically  with  over-the-counter  transactions.  Rule 
X-15C1-2  thereunder  also  follows  generally  the  language  of 
Section  17(a)  of  the  1933  Act. 

The  findings  of  violation  by  the  petitioner,  Joseph  J. 
Lann,  a  partner  in  M.  S.  Wien  &  Co.,ls  fall  within  two 


15  Applications  for  registration  are  filed  with  the  Com¬ 
mission  pursuant  to  Section  15  (b)  of  the  1934  Act  (49  Stat. 
1377),  15  U.S.C.  §78 o(b). 

16  A  securities  association  registered  with  the  Commis¬ 
sion  under  Section  15A  of  the  1934  Act  (52  Stat.  1070),  15 
U.S.C.  §  78  o-3. 

17  The  Commission’s  detailed  findings  are  reprinted  at 
pages  38  to  67  of  the  Joint  Appendix. 

As  previously  noted,  the  statutory  and  regulatory  provi¬ 
sions  in  question  are  set  forth  in  Supplement  1,  pp.  57-60,  infra. 

18  Wien,  as  a  firm,  was  responsible  for  the  violations,  but 
the  evidence  showed  that  the  culpability  attached  primarily 
to  the  petitioner  who  was  one  of  its  three  partners  ( J.A.  64-66) . 
The  Commission’s  order,  accordingly,  in  revoking  Wien’s  regis- 


categories:  (1)  Fraudulent  misrepresentations  and  non-  ! 
disclosure  of  material  facts  in  connection  with  petitioner's  j 
manipulative  activities  in  the  over-the-counter  market  for  j 
the  5%  income  debentures  of  1968  of  the  Phoenix  Silk  j 
Corporation  (“Phoenix  debentures”  or  the  “debentures”)  | 
during  the  period  October  14-December  31,  1943;  and  (2) 
fraud  and  deceptive  non-disclosure  in  the  repurchase  of  | 
those  debentures  on  March  10, 11,  and  13, 1944. 

At  all  pertinent  times  petitioner  was  in  close  contact  l 
with  an  attorney  named  George  M.  Jaffin 19  from  wnom 
he  received  most  of  the  information  respecting  the  Phoenix 
debentures  which  he  passed  on  to  others  (J.A.  473-90;  j 
500-2;  506-7;  517;  521-2;  531-2;  534-6;  541-3;  597-8). 

Petitioner  had  dealt  in  the  debentures  for  some  time 
prior  to  October  of  1943  (J.A.  474;  476;  622;  684).  The 
Commission  found  that  from  October  14  to  December  31,  | 
1943  (the  period  of  the  Commission's  market  inquiry)  peti-  | 
tioner  resorted  to  fraudulent  tactics  in  his  market  activities. 
As  a  result,  during  this  period  the  price  at  which  the  deben-  j 
tures  were  sold  rose  steadily  from  19%  to  40%  ( J.A. ' 
621) .  Of  thirty-two  known  transactions  during  this 
period  involving  purchases  and  sales  totalling  $109,100 
face  amount  of  debentures,  petitioner  participated  in  i 
thirty  transactions  involving  $107,100  face  amount  ( J.A. 1 
402-4;  413;  438-42;  605-6;  621). 

By  purchase  of  $38,900  (at  prices  from  19  to  26) 
while  selling  only  $15,000  (at  prices  from  20*4  to  29%), 
Wien's  long  position  increased  to  a  high  point  of  $30,150 


tration  required  Lann  to  become  disassociated  from  Wien  as  a| 
condition  to  the  latter's  registration  upon  reapplication  after; 
thirty  days.  (J.A.  69).  Wien  &  Co.'s  registration  has  since 
been  reinstated. 

10  Petitioner  and  Jaffin  also  had  a  plan  to  unload  a  large 
block  of  debentures  in  the  company  in  exchange  for  a  liquid  j 
purchase  money  mortgage  held  by  the  company.  This  pro¬ 
posal  was  rejected  by  the  company  on  December  14,  1943,  as 
manifestly  unfair  to  the  other  debenture  holders  (J.A.  241;  I 
249;  369;  481;  501;  503). 
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on  November  16,  1943  (J.A.  621).  Thereafter,  until  the 
end  of  the  period,  its  sales  exceeded  its  purchases,  $12,220 
face  amount  being  purchased  (at  prices  from  33  to  38) 
and  $41,000  face  amount  being  sold  (at  prices  from  30 Vi 
to  4014),  leaving  it  with  only  $1,350  face  amount  at  the 
end  of  1943  (J.A.  621). 20 

In  the  early  part  of  this  period  Lann  was  engaged  in 
accumulating  a  substantial  block  of  the  debentures  and 
also  in  sweeping  up  the  floating  supply  of  the  debentures  in 
the  hands  of  interested  dealers  (J.A.  84;  90;  94;  109;  397; 
621).  This  enabled  him  to  exercise  a  dominant  role  in 
the  market,  even  though  there  may  have  been  a  small 
amount  of  independent  buying  interest. 

Lann  dominated  the  market  both  through  his  own 
quotations  and  those  of  another  dealer,  viz.,  Gibb  &  Co. 
(“Gibb”).  Gibb  was  a  very  small  firm  which  had  never 
had  any  previous  interest  in  the  debentures  ( J.A.  83) ,  and 
had  never  before  acted  for  Wien  ( J.A.  552)  .21  Through¬ 
out  the  period  in  question  Gibb,  although  employed  by 
Lann,  made  an  ostensibly  independent  market  in  the  de¬ 
bentures  in  apparent  competition  with  Wien  ( J.A.  111 ;  178- 
84;  358-60;  418;  435-6;  518-9;  617-8) .  Gibb  acted  under  de¬ 
tailed  instructions  from  Lann;  reported  all  inquiries  to 
Lann;  and  did  nothing  without  Lann’s  prior  approval  ( J.A. 
94-5;  100-4).  From  November  5  until  December  17,  1943, 
Gibb  was  in  the  sheets  listing  “with  price”  quotations  while 
Wien  had  “OW-BW”  listings  (offers  and  bids  wanted) ,  indi¬ 
cating  a  trading  interest  without  specification  as  to  price  or 
amount  (J.A.  83;  617-8;  621).  While  two  other  dealers 


20  Obviously,  manipulative  technique  may  include  some  sell¬ 
ing  during  the  period  of  accumulation  and  some  buying  during 
the  unloading  period.  This  serves  both  to  conceal  and  to 
excite  interest.  Moreover,  it  is  to  be  noted  that  in  the  period 
of  accumulation  a  large  part  of  the  sales  were  to  Jaffin’s  wife 
(J.A.  621). 

21  Although  Wien  had  approximately  40  direct  wire  con¬ 
nections  with  other  firms  (J.A.  73),  it  had  none  with  Gibb 
(Transcript  of  Record,  p.  564). 
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were  in  the  sheets  with  some  regularity  and  others  listed 
sporadically,  they  were  for  the  most  part  only  nominally 
quoting,  and  persons  inquiring  of  these  other  dealers  to 
check  the  market  would  find  that  Gibb  was  the  only  dealer 
other  than  Wien  which  had  debentures  available  (J.A.  139; 
181;  142-3;  358-61;  399-401;  403-4;  413;  438.  See  also 
Chart,  Supplement  2,  p.  61,  infra.)  Accordingly,  for 
the  most  part,  interested  dealers  went  to  Gibb  and  Wien 
to  get  the  market  (J.A.  177-8;  181-2;  359-60).  Other 
dealers  were  ignorant  of  the  fact  that  Gibb  was  acting  for 
Wien  and  was  making  a  market  out  of  the  same  inventory 
(J.A.  178;  182;  184;  359-60;  418;  436). 

Gibb’s  listings  of  quotations,  which  were  provided  by 
Lann,  were  made  at  successively  higher  prices,  usually  bid¬ 
ding  for  more  bonds  than  were  offered,  and  were  almost 
invariably  the  highest  and  the  first  to  show  price  increases 
( J.A.  617-8) .  They  advanced  nine  times  without  recession 
between  November  5  and  December  5, 1943,  rising  from  22 
bid  and  27  asked  to  35-40 22  ( J.A.  617-8) .  By  these  devices 
and  others  discussed  below  Lann  created  a  specious  appear¬ 
ance  of  spontaneously  increasing  demand  and  the  illusion 
that  the  market  for  the  debentures  was  broader  and  more 
active  than  it  actually  was.  This  jerry-built  market  enabled 
Lann  successfully  to  push  up  the  market  price  and  unload 
at  the  prices  so  rigged. 

Gibb  and  another  dealer,  Mitchell  &  Co.,  were  used 
by  Lann  to  effect  a  fictitious  sale  on  December  2,  1943 
(J.A.  124-6;  146-52).  The  inquiries  in  connection  there¬ 
with,  which  were  directed  by  Lann,  served  as  apparent  jus¬ 
tification  to  raise  the  quoted  market  at  Lann’s  instruc¬ 
tion  (J.A.  125-6).  Still  another  dealer,  Birnbaum  &  Co., 
was  used  in  a  rigged  and  subsidized  transaction  designed 
to  augment  the  appearance  of  activity  and  also  to  cover 


22  “With  price”  bid  and  asked  quotations  hereinafter  will 
be  referred  to  by  figures  only — e.  g.,  35-40  means  35  bid  and 
40  asked. 
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up  the  fact  that  Wien  was  disposing  of  a  relatively  large 
number  of  bonds  (J.A.  185-6;  408-9). 

,  Throughout  the  period,  while  making  representations 
to  prospective  purchasers  concerning  the  value  and  likeli¬ 
hood  of  increased  prices  of  the  debentures,  Lann  omitted 
to  disclose  that  through  his  activities  the  market  price 
was  being  artificially  raised  and  specifically  failed  to  dis¬ 
close  his  use  of  Gibb  and  other  dealers  for  that  purpose 
(J.A.  111;  125;  152;  178-9;  182;  184;  359-60;  418).  The 
Commission  found  this  non-disclosure  fraudulent  (J.A. 
50-52) .  On  December  31, 1943,  Wien’s  inventory  had  been 
almost  completely  sold  out  (J.A.  621)  and  shortly  there¬ 
after  the  Commission’s  investigation  was  commenced  (J.A. 
443-4) . 

On  March  10,  11  and  13,  1944,  Lann  effected  the  re¬ 
purchase  of  $61,000  face  amount  of  debentures  from  the 
customers  of  the  dealers  to  whom  he  had  previously  sold 
the  debentures  (J.A.  190;  216-7;  299-300).  These  deben¬ 
tures  had  been  sold  with  voting  stock  of  Phoenix  ( J.A.  236; 
690) .  Shortly  before  a  stockholders’  meeting  scheduled  for 
March  8,  1944,  and  upon  Jaffin’s  request,  Lann  solicited 
proxies  from  these  customers,  through  said  dealers,  under 
representations  that  it  was  desired  to  place  a  representative 
of  this  group  on  the  Board  of  Directors  to  protect  their  in¬ 
terests  and  that  Lann  would  attend  the  meeting  and  give 
a  full  report  of  information  acquired  (J.A.  207-8;  296-7; 
349-51).  Harry  Schneider,  Jaffin’s  law  associate,  was 
elected  a  director  of  Phoenix  by  the  use  of  these  proxies 
(J.A.  302;  661).  After  the  formal  meeting  and  a  discus¬ 
sion  immediately  thereafter  among  the  corporate  officials, 
Lann  and  Jaffin,23  Lann  gave  a  pessimistic  report  thereof 
to  the  dealers  and  offered  to  buy  back  the  debentures  of 
their  customers  on  the  ground  that  he  felt  morally  respon- 


23  Petitioner’s  argument  about  the  division  of  the  meeting 
on  that  day  into  a  formal  meeting  and  an  informal  discussion 
thereafter  (Br.  40-41)  is  a  mere  quibble  wholly  lacking  in 
merit. 


I 
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sible 24  (J.A.  174;  193;  209-10;  333-4;  342-3).  Repur¬ 
chases  were  effected  through  false  representations  and 
material  omissions  of  fact  concerning  information  obtained 
on  March  8.  Thus,  Lann  falsely  represented  that  the  com¬ 
pany’s  remaining  building  which  previously  had  been 
valued  at  approximately  $150,000  might  be  sold  for  only 
$50,000  (J.A.  191-2;  209;  373-5) ;  that  there  had  been  no 
new  developments  with  regard  to  a  proposal  to  retire  a 
large  amount  of  debentures  by  a  call  for  tenders  (J.A. 
174;  210;  344) ;  and  that  he,  Lann,  would  have  to  take 
his  chances  on  carrying  the  repurchased  debentures  until 
he  could  find  purchasers  or  until  such  time  as  the  com¬ 
pany  might  decide  to  ask  for  tenders  (J.A.  335;  344). 
Lann  also  fraudulently  failed  to  disclose  that  on  March  8 
it  appeared  that  tenders  would  be  invited  at  the  next  direc¬ 
tor's  meeting  which  it  was  expected  would  be  held  shortly 
(J.A.  211;  255;  257;  276;  301;  344) ;  that  approximately 
$71,000  was  available  for  tenders  (J.A.  210-11;  253;  273; 
301;  344;  375) ;  £hat  $140,000  to  $150,000  face  amount  of 
debentures  might  be  retired  with  the  money  available  ( J.A. 
210-11;  258-9;  274;  375;  377),  indicating  a  tender  accept¬ 
ance  price  of  approximately  $50.00  per  $100  face  amount 
or  slightly  thereunder,  which  was  much  higher  than  the 
prices  paid  by  Lann  in  repurchasing  the  debentures  ( J.A. 
190;  216-7;  300;  615) ;  and  that  Jaffin,  Lann’s  intimate 
adviser  on  Phoenix  affairs,  had  left  the  March  8  meeting 
and  discussion  in  a  highly  optimistic  mood  and  had  offered 
to  buy  debentures  which  Lann  might  repurchase  (J.A. 
495-7;  543). 25 


24  This  purported  sense  of  responsibility  is  to  be  contrasted 
with  petitioner’s  intimations  that  the  dealers  who  bought  from 
him  relied  on  their  own  sources  of  information. 

25  Although  this  non-disclosure  was  not  specifically  men¬ 
tioned  in  the  order  for  proceedings,  as  petitioner  emphasizes 
(Br.  47),  it  was  clearly  within  the  issues  tendered  therein 
(J.A.  8-9)  and  in  any  event  petitioner  was  amply  apprised 
of  the  contentions  respecting  this  item  and  given  full  oppor¬ 
tunity  to  defend  with  respect  thereto. 
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On  March  14,  1944,  the  day  following  the  last  repur¬ 
chase,  Lann  resold  at  a  profit  $21,000  face  amount  to  Janet 
Jaffin  ( J.A.  615;  622-3) ,  the  wife  of  George  M.  Jaffin  and, 
thereafter,  sold  $10,000  face  amount  to  Jaffin’s  associate, 
Schneider  (J.A.  615;  622-3).  Of  the  repurchased  deben¬ 
tures  remaining,  $8,000  was  resold  at  a  profit  ( J.A.  622-3) , 
and  the  balance  was  redeemed  by  the  corporation  pur¬ 
suant  to  a  call  for  tenders  issued  on  March  28, 1944  from 
which  Wien  also  realized  substantial  profits  (J.A.  259; 
663). 20  The  above  sales  to  Wien  afforded  profits  to  the 
debenture  holders,  but  of  course  larger  profits  would 
have  been  available  had  they  tendered  as  Lann  later  did. 


28  In  addition  Wien  retained  the  accompanying  stock  which 
has  considerable  value. 
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SUMMARY  OF  ARGUMENT 

The  Commission's  determination  rests  on  basic  prin¬ 
ciples  of  fraud,  both  with  respect  to  petitioner's  manipula¬ 
tive  market  activities  and  the  subsequent  repurchases.  In¬ 
dependently  reviewing  the  record,  and  employing  ordinary 
criteria  of  honesty  and  truth,  the  Commission  found  that 
petitioner  wilfully  violated  the  anti-fraud  provisions  of 
the  statutes  and  rules  involved.  There  is  no  merit  to  his 
claim  that  other  standards  were  followed.  The  Commis¬ 
sion  found  on  ample  evidence  and  justifiable  inferences 
therefrom  that  petitioner: 

(1)  (a)  Employed  another  dealer,  Gibb  &  Co.,  admit¬ 
tedly  his  puppet,  to  make  a  market  in  the  Phoenix  deben¬ 
tures  ostensibly  independent  of  petitioner  while  petitioner 
himself  was  active  in  the  market  for  the  debentures;  (b) 
through  Gibb  arbitrarily  and  repeatedly  raised  quotations 
for  the  Phoenix  debentures;  and  (c)  adjusted  and  manipu¬ 
lated  his  own  and  Gibb's  quotations  and  trades.  These 
devices  had  the  motive  and  result  of  (i)  simulating  greater 
demand  and  restricted  supply,  (ii)  creating  the  illusion 
of  a  steadily  rising  market  due  to  genuine  market  activ¬ 
ity,  and  (iii)  masking  petitioner's  unloading  of  the  deben¬ 
tures  at  the  manipulated  prices. 

(2)  Following  a  lull  in  the  market,  interjected  a  wash 
sale  through  matching  orders  placed  by  petitioner  with 
Gibb  and  another  dealer,  thereby  manufacturing  a  color¬ 
able  basis  for  again  lifting  Gibb’s  quotations,  and  giving 
to  these  dealers  and  those  with  whom  they  would  com¬ 
municate  a  false  appearance  of  market  activity  and  rising 
prices. 

(3)  Used  still  another  dealer  as  a  “dummy”  to  cover 
up  a  large  sale  by  petitioner,  subsidizing  such  dealer  with 
a  profit  on  the  trade. 

Petitioner  does  not  appear  to  have  had  a  non-manipu- 
lative  motive  for  either  the  wash  sale  or  the  last  mentioned 
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concealed  trade.  His  assertion  that  he  was  compelled  to 
raise  the  quotations  because  of  the  competition  of  others 
is  refuted  by  the  record.  Petitioner  had  swept  up  almost 
all  of  the  dealer  supply  of  the  debentures  early  in  the 
manipulative  period  and,  thereafter,  being  the  only  real 
source  of  market  supply  was  able  to  dominate  the  over- 
the-counter  market  in  the  security.  The  evidence  shows 
that  the  quotations  of  the  other  dealers  were  either  “nom¬ 
inal”  only  or  inspired  by  petitioner. 

In  regard  to  exchange-listed  securities,  reported  trades 
are  looked  to  for  market  evaluation.  Although  over-the- 
counter  quotations  are  not  as  precise  a  source  of  market 
information  as  reported  exchange  trades — and  even  a  re¬ 
ported  trade  on  the  exchange  affords  no  certainty  that  the 
security  will  sell  at  the  same  price  the  next  hour  or  the  next 
day — the  over-the-counter  quotations  listed  in  the  sheets 
and  obtainable  by  phone  and  teletype  are  ordinarily 
looked  to  for  the  market  of  unlisted  securities  and  are 
accepted  as  a  truthful  reflection  of  the  normal  inter¬ 
action  of  supply  and  demand.  Although  the  over-the- 
counter  and  the  exchange  markets  differ  in  several  respects, 
we  show  that  both  kinds  of  markets  can  be  manipulated 
by  devices  which  do  not  differ  in  purpose  or  achievable 
result,  and  are  at  times  quite  similar  in  form.  In  the 
present  case,  the  market  which  petitioner  created  by  use 
of  such  devices  was  illusory  and  jerry-built,  enabling  him 
to  dispose  of  his  accumulated  debentures  at  artificially 
inflated  prices. 

Granted  that  in  comparison  with  other  securities  the 
market  for  these  debentures  was  not  particularly  active, 
it  is  dear,  however,  that  petitioner  artificially  augmented 
the  appearance  of  activity  in  the  market  and  simulated 
spontaneous  demand  for  the  debentures.  We  recognize  that 
the  customers  did  not  suffer  a  cash  loss.  However,  not  only  is 
actual  pecuniary  loss  not  an  element  of  the  offense,  but 
the  investors  were  forced  to  pay  higher  prices  because  of 
the  manipulation  and,  accordingly,  suffered  losses  in  that 


sense.  Concededly,  petitioner  sold  to  dealers,  but  in  almost 
every  case  the  dealers  were  mere  conduits  for  private  in¬ 
vestors.  The  record  shows,  moreover,  that  the  dealers  were  j 
themselves  deceived.  Petitioner’s  contention  to  the  contrary 
is  refuted  by  specific  evidence  of  their  trading  on  the  fal¬ 
lacious  assumption  that  Gibb  and  petitioner  were  making  j 
independent  markets  and  that  the  market  was  rising  as 
a  result  of  a  genuine  increase  in  demand. 

Professional  dealers  as  well  as  public  investors  are 
entitled  to  protection  from  a  tampered  and  dishonest 
over-the-counter  market;  and  Congress  expressly  charged 
the  Commission  with  the  responsibility  of  devising  rules 
which  would  do  away  with  such  abuses.  In  discharging  this  i 
responsibility,  the  Commission  promulgated  the  rules 
herein  involved  which  comprehensively  reach  almost  every 
kind  of  fraudulent  scheme  that  a  wily  market  manipulator 
can  concoct.  In  essence,  these  rules  outlaw  frauds  and 
deceptive  nondisclosure  in  securities  transactions.  Peti-  j 
tioner  violated  these  rules  and  Section  17(a)  of  the  1933 
Act,  which  is  to  the  same  effect. 

Consistently  and  almost  since  its  inception  the  Com¬ 
mission  has  publicly  taken  the  position  that  manipulation  i 
of  the  securities  markets  to  create  a  false  picture  of  the 
market  and  thereby  deceive  investors  is  a  fraud,  and  that 
selling  on  the  basis  of  such  a  market  without  revelation  of 
the  facts  constitutes  fraudulent  nondisclosure.  This  posi¬ 
tion  has  been  expressed  not  only  in  disciplinary  proceedings 
before  the  Commission,  but  also  in  civil  and  criminal  liti¬ 
gation  in  which  this  view  of  the  Commission  has  been  con-  i 
firmed.  Indeed,  even  prior  to  the  federal  securities  laws 
market  manipulation  was  held  to  be  a  species  of  fraud. 

Since  the  devices  used  by  petitioner  include  recognized 
market  rigging  mechanisms  employable  in  both  kinds  of 
markets,  the  Commission  was  justified  in  applying  the 
terminology  generally  referable  to  exchange  manipulations 
to  the  instant  transactions  and  activities  which  took  place  i 
in  the  over-the-counter  market.  In  any  event,  the  Com- 
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mission  expressly  found  that  petitioner's  practices  were 
fraudulent  and  deceptive  by  recognized  standards  and 
clearly  within  the  proscription  of  the  statutes  and  rules 
thereunder.  There  is  no  merit  to  petitioner's  contention 
that  the  Commission's  adoption  and  subsequent  with¬ 
drawal  of  Rule  GB4  support  his  claim  that  the  Commission 
i  in  the  present  case  applied  incorrect  standards.  This  is 
clearly  demonstrable  by  reference  to  the  full  statement 
on  the  subject  made  by  the  Commission  in  1941  in  Barnett 
&  Co.,  9  S.E.C.  319. 

Partly  as  a  counter  to  the  Commission’s  investigation 
of  the  aforementioned  market  activities  and  partly  to  take 
i  advantage  of  newly  acquired  information,  petitioner  sub¬ 
sequently  repurchased  the  debentures  he  had  previously 
sold  at  the  artificially  inflated  prices.  In  so  doing,  he  made 
misstatements  and  failed  to  disclose  material  facts.  Peti- 
i  tioner  made  it  appear  that  at  a  certain  stockholders'  meet¬ 
ing  and  discussion  which  followed  it,  he  had  received  ad¬ 
verse  information  as  to  the  condition  and  value  of  a  building 
owned  by  Phoenix.  ( Petitioner  is  patently  incorrect  in  stat¬ 
ing  that  this  item  did  not  appear  in  the  Commission's  Order 
1  for  Proceedings.)  The  record  shows  that  petitioner  had 
previously  been  fully  apprised  of  the  condition  of  the  build¬ 
ing  and  had  concurred  in  his  associate's  high  appraisal  of 
its  value.  Moreover,  the  associate  whose  views  petitioner 
had  previously  emphasized  in  recommending  the  security 
to  the  dealers,  not  only  had  not  lowered  his  evaluation  as  a 
result  of  said  meeting  and  discussion,  but  had  expressed 
a  willingness  to  purchase  debentures  which  petitioner 
would  reacquire  from  investors.  Petitioner  did  not  disclose 
i  either  of  these  facts.  Indeed,  he  misleadingly  represented 
i  to  the  dealers  that  he  did  not  know  when  or  where  he  could 
dispose  of  the  debentures. 

While  the  nondisclosure  of  his  associate's  unchanged 
opinion  and  willingness  to  purchase  is  not  recited  in  the 
Order  for  Proceedings,  it  was  clearly  within  the  issues  and 
petitioner  was  given  full  opportunity  to  contest  the  point. 
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Moreover,  although  the  fact  of  the  imminence  of  an  invita¬ 
tion  for  tenders  from  the  company  and  the  approximate 
amount  payable  therein  had  become  known  to  petitioner, 
he  failed  to  disclose  this  information  while  painting  a  pes¬ 
simistic  picture  as  to  the  value  of  the  debentures. 

Petitioner’s  assault  on  these  findings  is  largely  predi¬ 
cated  on  a  quibbling  attempted  distinction  between  the 
meeting  and  the  discussion  which  followed  it.  Obviously 
the  Commission  was  referring  to  the  discussion  which  took 
place  on  the  date  referred  to,  and  his  insistence  that  the 
discussion  did  not  occur  at  the  formal  meeting  is  unim¬ 
portant  if  not  irrelevant. 

Petitioner  relies  on  the  testimony  of  one  of  Phoenix’  of¬ 
ficers  to  establish  the  truth  of  his  representations.  However, 
not  only  does  this  witness’  testimony  fail  to  support  peti¬ 
tioner’s  representations,  but  the  testimony  of  other  wit¬ 
nesses  upon  which  the  Commission  was  entitled  to  rely,  fully 
establishes  petitioner’s  duplicity.  The  record  amply  sup¬ 
ports  the  Commission’s  findings  that,  in  these  repurchases, 
petitioner  was  dishonest  and  fraudulent  by  any  standards. 
Petitioner  incorrectly  states  that  the  Commission  assumed 
otherwise.  Moreover,  in  view  of  petitioner’s  relationship  to 
those  from  whom  he  repurchased  and  representations  which  | 
he  made,  he  was  under  an  even  greater  duty  to  make  full 
and  honest  disclosure. 

The  basic  question  is  whether  there  was  substantial 
evidence  to  support  the  Commission’s  findings.  We  submit 
that  the  record  is  replete  with  evidence  of  petitioner’s 
fraudulent  and  deceptive  practices  upon  which  the  Com¬ 
mission  properly  relied  as  opposed  to  petitioner’s  own  in¬ 
adequate  explanations  and  patent  evasiveness  on  cross- 
examination. 
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ARGUMENT 

I.  The  Commission  Properly  Found  That  Petitioner, 
in  Connection  With  His  Activities  in  the  Deben¬ 
tures  Between  October  14  and  December  31, 1943, 
Violated  the  Anti-Fraud  Provisions  of  the  Se¬ 
curities  Act  of  1933  and  the  Securities  Exchange 
Act  of  1934. 

A.  The  Commission  Applied  Basic  Standards  of  Fraud 
Which  Are  Clearly  Within  the  Scope  of  the  Govern¬ 
ing  Statutes  and  Regulations. 

Petitioner  incorrectly  contends  that  the  Commission, 
in  finding  that  he  had  violated  the  anti-fraud  provisions  of 
'  the  federal  securities  laws,  went  beyond  ordinary  stand¬ 
ards  of  fraud  and  improperly  applied  to  his  over-the-counter 
activity  specific  statutory  prohibitions  applicable  solely  to 
exchange  markets  (Br.  10;  22;  29).  On  the  contrary,  the 
i  Commission  found  that  Lann,  acting  for  Wien,  had  been 
guilty  of  practices  which,  by  recognized  fundamental  stand- 
;  ards  of  fraud,  constituted  fraudulent  misrepresentations 
and  non-disclosure  of  material  facts. 

As  previously  indicated,  Section  17(a)  of  the  1933 
Act  and  Rule  X-10B-5  under  Section  10(b)  of  the  1934 
1  Act  outlaw  securities  practices  which  involve  fraud  or 
deception,  including  misleading  non-disclosure,  or  which 
would  operate  as  such.  In  addition,  Section  15(c)  (1)  of 
the  latter  Act,  pertaining  specifically  to  the  over-the-counter 
1  markets,  proscribes  any  “manipulative,  deceptive  or  other 
fraudulent  device  or  contrivance”.  The  latter  provision  in- 
i  dicates  Congressional  recognition  that  maniptdation  may  he 
a  species  of  fraud.  Indeed,  various  devices  employed  to 
manipulate  a  market  were  denounced  as  fraudulent  prior 
to  the  federal  securities  laws. 

The  circulation  of  false  information,  “wash”  sales, 
!  “matched”  orders,  and  other  recognized  manipulative  de- 
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vices  have  long  been  regarded  as  deceptive  and  fraudulent. 

A  wash  sale,27  one  of  the  manipulative  devices  employed  j 
in  this  case,  is  condemned  as  fraudulent  because  it  consti-  j 
tutes  a  representation  concerning  a  change  of  ownership 
at  a  particular  price  which  does  not  occur.  See  Harris  v.  | 
U.  S .,  48  F.  2d  771  (C.C.A.  9,  1931) ;  U.  S.  v.  Brown ,  5 
F.  Supp.  81  (S.D.  N.Y.,  1933) ,  aff’d  79  F.  2d  321  (C.C.A. 

2, 1935) ,  cert,  denied  296  U.S.  650  (1935) ;  Coplrn  v.  C7.  S.f  j 
88  F.  2d  652  (C.C.A.  9, 1937),  cert,  denied ,  301  U.  S.  703 
(1937).  It  is  noteworthy  that  in  New  York,  where  the  i 
instant  transaction  occurred,  a  wash  sale  is  by  statute 
made  prima  jade  evidence  of  violation  of  a  provision  of  | 
the  Penal  Law  (Section  953)  which  makes  it  a  felony  to  j 
influence  market  prices  by  means  of  a  fictitious  transaction. 
The  statute  is  applicable  to  over-the-counter  as  well  as  ex¬ 
change  transactions.  Matched  orders 28  also  give  a  sham  j 
appearance  of  spontaneous  trading.  United  States  v.  ! 
Brown ,  5  F.  Supp.  81  (S.D.  N.Y.,  1933) ,  aff’d  79  F.  2d  321 j 
( C.C.A.  2, 1935) ,  cert,  denied  296  U.S.  650  (1935) ;  Harris 
v.  U.  S.,  48  F.  2d  771  (C.C.A.  9, 1931)  In  the  Harris  and  i 
Brown  cases,  manipulative  activities  were  held  to  be  fraudu- 
lent  and  deceptive  under  the  mail  fraud  statute  (Criminal! 
Code,  §  215,  35  Stat.  1130,  18  U.S.C.  §  338),  while  in  the 
Coplin  decision  similar  standards  of  fraud  were  applied  in! 
connection  with  an  over-the-counter  manipulation,  under. 
Section  17(a)  of  the  1933  Act,  one  of  the  sections  involved  in 
the  present  case. 

_ i 

27  A  “wash  sale”  is  a  specious  transaction  involving  no 
change  in  beneficial  ownership.  A  wash  sale  may  also  involve 
matched  orders.  Both  are  designed  to  have  a  manipulative 
effect  on  the  market. 

28  Cf.  Section  9(a)  (1)  of  the  1934  Act  (48  Stat.  889),  15 

U.S.C.  §78  i  (a)(1).  | 

29  “Matched  orders”  and  “wash  sales”  have  been  held  to 
support  a  civil  suit  for  fraud  by  an  injured  party:  WiUcox  v. 
Harriman  Securities  Corp.,  10  F.  Supp.  532  (S.D.  N.Y.,  1933) ; 
Miller  v.  Barber,  66  N.Y.  558  (1876) ;  McElroy  v.  Hamack. 
213  Pa.  444,  63  Atl.  127  (1906). 
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In  essence,  conduct  which  artificially  influences  the 
market  and  is  designed  to  affect  the  prices  at  which  a  se¬ 
curity  is  traded,  while  the  illusion  of  an  untampered  and 
free  market  prevails,  is  fraudulent  misrepresentation  of  the 
true  facts.  See  Scott  v.  Brown,  [1892]  2  Q.B.D.  724  j30 
Harris  v.  U.S. ,  48  F.  2d  771  (C.C.A.  9,  1931) ;  U.S.  v. 
Brawn,  5  Supp.  81  (S.D.  N.Y.,  1933),  afd  79  F.  2d  321 
(C.C.A.  2,  1935),  cert,  denied,  296  U.S.  650  (1935); 
Harper  v.  Crenshaw,  65  App.  D.C.  239,  82  F.  2d  845 
i  (1936),  cert,  denied  298  U.S.  685  (1936);  Collins  v. 
U.S. ,  157  F.  2d  409  (C.C.A.  9,  1946). 31  In  the  Harper 
case,  this  Court  held  that  an  agreement  to  effect 
transactions  for  the  purpose  of  supporting  a  market  against 
unusual  conditions  (dumping  of  large  blocks  on  the  market 
without  regard  to  price)  was  deceptive  in  character  and 
hence  contrary  to  public  policy.  Even  the  dissenting  justices 
agreed  on  the  principle  that  it  is  improper  wilfully  “to  ad¬ 
vance  the  price  and  thus  create  a  fictitious  market”  (65 
App.  D.C.,  at  241,  82  F.  2d,  at  847)  .32 


30  In  Scott  v.  Brovm ,  plaintiff,  who  had  arranged  with 
defendant  broker  to  buy  up  on  the  London  Stock  Exchange 
stock  in  a  company  being  promoted  by  plaintiff,  sought  rescis¬ 
sion  of  certain  stock  transfers  made  to  him  by  defendant  from 
defendant's  own  holdings  rather  than  from  purchases  on  the 
exchange.  Plaintiff  alleged  that  it  was  his  purpose  to  create 
trading  on  the  market  at  higher  prices  to  induce  purchases  of 
the  stock  by  others  and  that  defendant  had  defeated  that 
purpose.  Relief  was  denied  on  the  ground  that  the  contract 
was  fraudulent. 

31  As  noted  infra,  p.  26,  the  Collins  case  involved  an 
over-the-counter  manipulation. 

32  On  the  general  subject  of  market  manipulation  as  fraud, 
see  cases  collected  in  Note,  “ Market  Manipulation  of  Securi¬ 
ties ”,  115  A.L.R.  271  (1938) ;  and  discussions  in  Berle,  “Lia¬ 
bility  for  Stock  Market  Manipulations”,  31  Col.  L.  Rev.  264 

i  (1931) ;  Berle,  “ Stock  Market  Manipulation”,  38  Col.  L.  Rev. 
383  (1938) ;  Moore  and  Wiseman  tlMarket  Manipulation  and 
the  Exchange  Act”,  2  U.  of  Chi.  L.  Rev.  46  (1934) ;  Andresen, 
Manipulation  of  Over-the-Counter  Securities  Markets,  10  Geo. 
Wash.  L.  Rev.  639  (1942). 
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Section  9(a)  of  the  1934  Act,  15  U.S.C.  §  78i(a),  sets 
forth  fixed  statutory  standards  of  unlawful  manipulative 
activities  as  respects  securities  traded  on  an  exchange,  and 
prohibits  particular  practices  which  had  previously  been 
denounced  by  the  courts.33  Section  9(a)(2)  (48  Stat.  889) , 
15  U.S.C.  §78i(a)(2),  was  designed  to  reach  varying 
types  of  exchange  manipulations.34  To  be  sure,  that  sec¬ 
tion  in  terms  does  not  refer  to  fraud.  However,  as  we  have 
already  shown,  the  typical  manipulation  encompassed  by 
this  subsection,  viz.,  causing  artificial  increases  or  decreases 
in  market  prices  in  order  to  induce  purchases  at  those 
manipulated  prices,  has  been  recognized  as  fraudulent 
apart  from  the  statute. 

Due  to  the  lack  of  adequate  information  with  respect 
to  the  over-the-counter  markets  in  1934,  no  attempt  was 
made  by  Congress  to  specify  in  detail  the  various  types  of 
manipulative  activities  which  would  be  unlawful  therein. 
As  originally  enacted,  Section  15  of  the  1934  Act  authorized 
the  Commission  to  adopt  over-the-counter  rules  “to  insure 
investors  protection  comparable  to  that  provided  by  and 
under  authority  of  this  title  in  the  case  of  national  securi¬ 
ties  exchanges.”  48  Stat.  895. 

Section  15(c)  (1),  added  by  amendment  in  1938,  spe¬ 
cifically  prohibits  as  respects  over-the-counter  markets,  the 
use  by  a  broker  or  dealer  of  any  “manipulative,  deceptive 
or  other  fraudulent  device  or  contrivance,”  and  authorizes 
the  Commission  to  define  “such  devices  or  contrivances  as 
are  manipulative,  deceptive  or  otherwise  fraudulent.”  Pur- 


33  Thus,  Section  9(a)(1)  (48  Stat.  889),  15  U.S.C. 
§  78 (i)  (a)  (1),  makes  unlawful  wash  sales  and  matched  orders 
which  are  recognized  as  particularly  vicious  kinds  of  deceptive 
manipulative  contrivances. 

34  Section  9(a)  (2)  makes  it  unlawful  “to  effect,  alone  or 
with  one  or  more  other  persons,  a  series  of  transactions  in 
any  security  registered  on  a  national  securities  exchange  creat¬ 
ing  actual  or  apparent  actual  trading  in  such  security,  or  rais¬ 
ing  or  depressing  the  price  of  such  security,  for  the  purpose  of 
inducing  the  purchase  or  sale  of  such  securities  by  others.” 
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suant  thereto,  the  Commission  adopted  Rule  X-15C1-2  which 
was  patterned  upon  Section  17(a)  of  the  1933  Act,  and 
broadly  prohibited  activity  which  “would  operate  as  a 
fraud  or  deceit.”  Cf.  Coplin  v.  U.S.,  88  F.  2d  652  (C.C.A. 
9, 1937) ,  cert,  denied ,  301  U.S.  703  (1937) .  More  recently, 
the  Commission  adopted  Rule  X-10B-5  under  Section  10(b) 
which  is  of  the  same  general  effect  as  Rule  X-15C1-2  but 
is  not  limited  to  brokers  and  dealers. 

Petitioner  points  to  the  fact  that  the  Commission 
promulgated  several  other  rules  under  Section  15(c)  (1) 
which  deal  with  particularized  disclosure  problems  and  with 
excessive  trading  in  discretionary  accounts.  However,  since 
those  who  would  delude  the  public  are  capable  of  inventing 
an  infinite  variety  of  devices  to  circumvent  rules  which 
narrowly  define  specific  types  of  fraudulent  conduct,  the 
Commission  has  utilized  the  comprehensive  language  of 
Rules  X-15C1-2  and  X-10B-5  and  of  Section  17(a)  of  the 
1933  Act  to  protect  the  public  against  any  fraudulent  prac¬ 
tices  in  the  over-the-counter  markets  not  covered  by  the 
more  specific  rules.  These  statutes  and  rules,  dealing  as 
they  do  with  securities  as  “intricate  merchandise”  [see 
H.R.  Rep.  No.  85,  73d  Cong.,  3d  Sess.  (1933),  p.  8],  and 
designed  to  afford  more  complete  protection  to  the  invest¬ 
ing  public,  are  not  limited  to  concepts  of  fraud  previously 
developed  judicially:  Charles  Hughes  &  Co.  v.  S.E.C. ,  139 
F.  2d  434  (C.C.A.  2,  1943),  cert,  denied ,  321  IT.S.  786 
(1944) ;  cf.  Archer  v.  S.E.C.,  133  F.  2d  795  (C.C.A.  8, 
1943),  cert,  denied  319  U.S.  767  (1943).  However,  it  is 
to  be  emphasized  that  the  Commission  in  this  case  found 
the  petitioner  guilty  of  practices  which,  as  we  show  above, 
have  uniformly  been  held  to  be  fraudulent. 

In  light  of  the  general  statutory  purpose  to  maintain 
fair  and  honest  markets — markets  where  prices  may  be 
established  by  the  free  balancing  of  forces  of  supply  and 
demand  [see  H.  R.  Rep.  No.  1383,  73d  Cong.,  2nd  Sess. 
(1933),  p.  10] — and  the  specific  intent  of  Congress  that 
this  policy  be  applied  to  the  over-the-counter  market  as  well, 
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the  Commission  has  always  taken  the  position  that  manipu-  j 
lative  practices  in  the  over-the-counter  market  may  be  as 
fraudulent  and  as  inimical  to  investors  as  comparable  prac¬ 
tices  on  the  exchange  markets.  No  indication  of  a  contrary 
policy  is  derivable  from  the  fact,  emphasized  by  petitioner 
(Br.  10,  27-9)  that  the  Commission  promulgated  its  Rule 
GB4  (later  designated  Rule  X-10B-4)  on  April  29,  1938, 85 
suspended  its  effectiveness  after  industry  comment,3®  and 
subsequently  withdrew  it  entirely.37  The  effect  of  that 
rule  would  have  been  to  subject  the  over-the-counter 
markets  to  the  fixed  statutory  prohibitions  applicable  | 
to  exchange  manipulations.  As  indicated  in  the  por¬ 
tion  of  the  speech  of  Mr.  Francis  G.  Greene,  then  an  assist¬ 
ant  director  in  the  Commission’s  Trading  and  Exchange 
Division,  which  petitioner  has  quoted  (Br.  28),  a  dispute  i 
arose  with  industry  representatives  with  regard  to  the 
rule.  This  dispute  “was  confined  to  a  question  of  drafting,  j 
not  to  questions  of  substance.”  The  subsequent  history  of 
the  rule  is  stated  in  the  Commission’s  opinion  in  Barrett  & 
Co.,  9  S.E.C.  319,  at  329-331  (1941)  which  refutes  the  j 
wholly  inaccurate  statements  on  the  subject  of  this  rule  | 
in  petitioner’s  brief  (pp.  26-29) .  Because  of  the  great  stress  j 
which  petitioner  places  on  the  matter,  in  Supplement  4, 
pp.  64-5,  infra,  we  quote  at  length  from  that  opinion.  In 
the  Barrett  case,  the  Commission  summarized  its  position 
as  follows  (9  S.E.C.,  at  331) :  j 

“.  .  .  The  repeal  of  the  rule  will  in  no  way  affect  the 
present  status  of  over-the-counter  manipulation  of 
an  unlisted  security.  Such  manipulation  will  continue 
to  be — as  it  always  has  been — a  violation  of  the  com-  \ 
mon  law,  of  Section  17(a)  of  the  Securities  Act,  and 
of  Section  15(c)  (1)  of  the  Securities  Exchange  Act  j 
and  Rule  X-15C1-2  thereunder.” 


33  Securities  Exchange  Act  Release  No.  1680. 

36  Securities  Exchange  Act  Releases  Nos.  1771  (1938), 

1809  (1938),  1925  (1938).  | 

37  Withdrawal  of  the  rule  was  announced  in  Barnett  &  Co.,  | 
9  S.E.C.  319  (1941). 
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The  Commission  has  always  recognized  the  factual 
differences  which  exist  between  the  exchange  and  over-the- 
counter  markets.  It  does  not  follow,  however,  as  petitioner 
apparently  argues  on  the  basis  of  these  recognized  differ¬ 
ences,  that  the  over-the-counter  securities  market  cannot 
be  fraudulently  manipulated.  That  there  is  no  merit  to  this 
assumption  is  illustrated  by  actual  cases  in  which  over-the- 
counter  manipulations  have  been  the  basis  of  convictions, 
judgments  for  civil  relief,  or  administrative  action.  See 
Collins  v.  U.S.,  157  F.  2d  409  (C.C.A.  9, 1946) ;  WUlcox  v. 
Harriman  Securities  Corp.,  10  F.  Supp.  532  ( S.  D.  N.  Y., 
1933) ;  Ban’ett  &  Co.,  9  S.E.C.  319  (1941) ;  Masland ,  Fer- 
non  &  Anderson ,  9  S.E.C.  338  (1941) ;  Thompson  Ross  Se¬ 
curities  Co .,  6  S.E.C.  1111  (1940). 

The  differences  between  the  two  types  of  markets  do 
not  mean,  as  petitioner  argues,  that  a  type  of  manipulative 
activity  which  would  be  fraudulent  on  an  exchange  market 
cannot  also  be  fraudulent  on  the  over-the-counter  market. 
By  way  of  illustration,  petitioner’s  assertion  that  there  is 
no  such  thing  as  a  “wash  sale”  on  the  over-the-counter  mar¬ 
ket  because  no  picture  is  painted  “on  the  tape”  (Br.  33, 
n.  7)  disregards  the  facts  that  a  sale  involving  no  change 
in  beneficial  ownership,  however  described,  can  be  employed 
to  deceive  others,  and  was  so  employed  in  the  present  case. 
See  infra,  pp.  39-40.  Petitioner’s  argument  also  fails  to  take 
into  account  the  fact  that  many  stock  exchanges  do  not 
even  have  a  ticket  tape  service  (see  p.  6,  n.  13,  supra).38 

The  most  significant  single  factor  in  the  fraud  in  the 
present  case  was  Lann’s  employment  of  Gibb  &  Co.  to  make 


38  As  previously  indicated,  the  absence  of  a  ticker  tape  does 
not  mean  that  transactions  are  not  a  significant  factor  in  the 
over-the-counter  market  or,  for  that  matter,  on  those  exchange 
markets  which  do  not  provide  ticker  tape  service.  Actually, 
there  is  quite  a  bit  of  dissemination  of  information  by  word 
of  mouth  in  the  over-the-counter  market.  Trading  stimulates 
quotations,  information  is  constantly  being  passed  among 
dealers,  and  in  the  oral  discussions  looking  toward  a  trade, 
references  are  frequently  made  to  other  bids  and  offers.  Even 
a  trade  may  at  times  be  mentioned  (cf.  J.A.  407). 
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a  market  in  the  debentures  to  all  appearances  independent 
of  Wien  by  publishing  listings  in  the  sheets,  orally  quoting 
a  market,  and  effecting  trades,  while  Lann  was  also  making 
a  market,  quoting  both  orally  and  in  the  sheets.  This  is 
comparable  to  subsidization  of  trading  on  an  exchange 
market. 

The  sheets  are  not  meaningless,  as  petitioner  appar¬ 
ently  suggests  merely  because  they  do  not  show  actual 
trades  like  the  ticker  tape  on  some  exchanges,  for 
they  are  relied  upon  by  others  as  evidence  of  the  market 
price  and  the  trend  thereof.  The  Commission’s  opinions  in 
Allender  Co.  Inc.,  9  S.E.C.  1043  (1941)  and  Torrington 
Company ,  Securities  Exchange  Act  Release  No.  3687 
(1945),  quoted  from  on  pp.  21-22  of  petitioner’s  brief, 
merely  recognize  the  fact  that  the  sheets  lack  the  pin-point 
precision  of  a  ticker  recorded  trade.  The  sheets  are,  never¬ 
theless,  reliable  indications  of  the  market  price  of  a  security 
on  the  over-the-counter  market,  and  whatever  variations 
may  occur  between  quotations  therein  and  prices  at  which 
trades  are  effected  are  generally  not  substantial  enough  to 
impair  that  status.  In  Charles  Hughes  &  Co.,  Inc.,  v.  S.E.C., 
139  F.  2d  434  (C.C.A.  2,  1943),  cert,  denied  321  U.S.  786 
(1944),  where  the  revocation  of  a  broker-dealer  registra¬ 
tion  was  affirmed,  it  was  held  fraudulent  for  an  over-the- 
counter  dealer  to  sell  at  excessive  mark-ups  above  the  pre¬ 
vailing  market  prices  without  disclosure  of  those  facts.  The 
market  prices  referred  to  were  in  general  based  upon 
the  high  offers  listed  in  the  sheets  as  being  the  most  favor¬ 
able  to  the  dealer  involved  in  that  case;  and  the  entire  opin¬ 
ion  presupposes  that  the  prevailing  market  price  is  ascer¬ 
tainable  by  reference  to  the  quotations.39  See  also  Archer  v. 


39  Thus,  the  Court  states  (139  F.  2d,  at  438) : 

“Petitioner’s  final  contention  is  that  the  actual  market 
price  of  these  securities  was  never  satisfactorily  proved. 
We  agree,  however,  with  the  Commission  that  the  evi¬ 
dence  of  the  quotations  published  in  the  National  Daily 
Quotation  Sheets,  a  recognized  service  giving  ‘daily  mar- 
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SJE.C.,  133  F.  2d  795  (C.C.A.  8,  1943),  cert,  denied  319 
U.S.  767  ( 1943) .  Indeed,  it  must  be  recognized  that  even 
a  reported  stock  exchange  sale  affords  no  certainty  as  to 
what  the  security  will  trade  at  the  next  hour  or  the  next 
day.  While  over-the-counter  dealers  publishing  quotations 
are  not  held  to  them  as  a  matter  of  law,  their  standing  in 
the  financial  community  and,  indeed,  their  very  survival 
therein  is  dependent  upon  the  reliability  of  their  quota¬ 
tions.40 

Lann’s  creation  of  a  false  appearance  of  a  broader 
and  more  active  market  than  actually  existed  was  fraudu¬ 
lent  misrepresentation  of  the  most  fundamental  character. 
There  is  no  novelty  in  the  Commission’s  so  finding  in  this 
case.  Similar  holdings  have  been  made  by  the  Commission 
in  prior  cases  decided  under  the  statutes  and  regulations 
here  involved.  See  e.  g.,  Barrett  &  Co.,  9  S.E.C.  319  ( 1941) ; 
Masland,  Femon  &  Anderson,  9  S.E.C.  338  (1941).  The 
correctness  of  these  decisions  was  accepted  generally  at  the 
time  of  their  rendition  and  we  know  of  no  objections  from 
the  securities  industry.  It  may  also  be  noted  in  this  con¬ 
nection  that  the  Commission’s  consistent  construction  of 
its  own  rule  is  “of  controlling  weight,  unless  plainly  errone¬ 
ous  and  inconsistent  with  the  regulation.”  Bowles  v.  Sem¬ 
inole  Rock  and  Sand  Co.,  325  U.S.  410,  413-4  (1945) ; 
Charles  Hughes  &  Co.,  Inc.,  v.  S.E.C.,  139  F.  2d  434  (C.C.A. 
2,  1943),  cert,  denied  321  U.S.  786  (1944).  In  S.E.C.  v. 
Benners,  Owens  &  Co.  (No.  7553,  E.D.  Mich.)  the  com- 


ket  indications'  as  petitioner  stipulated,  and  the  prices 
paid  concurrently  by  petitioner  itself  sufficiently  indi¬ 
cated  prevailing  market  prices  in  the  absence  of  evidence 
to  the  contrary.” 

40  In  the  instant  case,  the  quotations  were  firm,  as  the 
trades  effected  through  Gibb  show  and  as  its  trader  testified 
(J.A.  113;  118).  Moreover,  while  petitioner  challenges  the 
significance  of  the  sheets  as  respects  the  question  of  deceiving 
others,  in  another  portion  of  his  brief,  he  inconsistently  con¬ 
tends  (Br.  15-16 ;  57)  that  Lann  was  constrained  to  raise  Gibb’s 
and  Wien’s  quotations  as  the  result  of  the  activity  of  others  in 
the  sheets. 
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plaint  filed  by  the  Commission  under  Section  17 (a)  of  the  j 
1933  Act  alleged,  inter  alia ,  similar  manipulative  practices  j 
in  the  over-the-counter  market.  A  temporary  injunction 
was  granted  in  1936  and  the  action  dismissed  in  1940  on  the 
Commission’s  motion  which  stated  that  the  defendants  j 
had  already  been  “sentenced  under  an  indictment  based  | 
upon  a  criminal  charge  involving  practically  the  same  facts  j 
as  the  complaint.” 41 

The  Commission  did  not  hold  in  the  present  case,  as  j 
petitioner  implies,  that  it  is  improper  for  one  dealer  to  j 
employ  from  time  to  time  another  dealer  merely  to  effect  I 
a  trade  or  trades  which  may  require  entry  into  the  sheets 
or  the  furnishing  of  quotations.  The  impropriety  and  | 
actual  fraud  in  the  present  case  was  the  employment  of  j 
such  other  dealer  to  make  a  market  continuously  and  osten¬ 
sibly  independent  of  his  principal  while  the  principal  him- ! 
self  was  quoting  advancing  prices,  the  purpose  and  effect ! 
being  to  mislead  others,  and  to  induce  purchases  at  the 
advanced  prices.  The  record  shows  that  this  device  did 
have  such  effect  in  this  case.42  ] 


41  The  complaint  alleged :  j 

“The  defendant  Corporation  did  not  permit  the  price  | 
of  Old  Dutch  Stock  to  be  determined  by  the  normal  attri-  j 
tion  of  supply  and  demand,  but  the  defendant  Fraino, 
with  the  knowledge  and  consent  of  the  other  defendants,  j 
directed  the  trader  from  day  to  day  what  bid  and  asked 
prices  on  Old  Dutch  Stock  to  quote  to  other  dealers  and 
brokers  for  the  purpose  of  disseminating  to  their  cus¬ 
tomers  and  determining  the  market  price  of  said  stock;! 
that  in  instructing  the  trader  as  to  such  bid  and  asked' 
prices  the  defendant  Fraino  and  the  other  defendants  took] 
no  account  of  the  public  demand  for  said  stock,  or  of  the 
position  of  the  Corporation’s  trading  account,  or  of  the 
supply  of  said  stock  available  from  other  dealers  and 
brokers ;  but  the  defendants  fixed  the  price  arbitrarily  at 
successively  rising  prices,  as  will  hereinafter  more  parj 
ticularly  appear;  that  the  price  so  established  was  main¬ 
tained  only  by  heavy  purchases  by  the  Corporation  far  iii 
excess  of  the  amount  needed  to  meet  the  normal  demand 
from  purchasers  of  said  stock.” 

42  The  sales  manager  of  Masterson  &  Co.  testified  that  thi 
advance  in  Gibb  &  Co.’s  quotations  to  32-37  in  the  sheets 
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The  fact  that  Lann  dealt  for  the  most  part  with  other 
broker-dealers,  rather  than  with  individual  investors,  does 
not  exculpate  him.  In  almost  every  case  the  security  was 
passed  on  to  investors  (J.A.  179;  183;  190;  214;  216-7; 
402-3;  413;  416-7;  420;  433;  439;  630)  43  who  were  the 
real  victims  of  the  deception.  More  fundamental,  however, 
is  the  statutory  objective  to  prevent  fraudulent  tampering 
and  interference  with  a  free  and  open  securities  market, 
whether  or  not  the  traders  in  such  market  are  primarily 
“professionals.” 44  That  Lann’s  manipulative  activities  ac- 


available  December  3,  1943,  was  a  factor  which  impelled 
Masterson  &  Co.  to  purchase  15  debentures  before  the  price 
should  get  beyond  its  reach  (J.A.  326-7 ;  329) .  Another  dealer 
(H.  F.  Maher  of  Penington,  Colket  &  Co.)  also  testified  that 
the  rising  quotations  and  the  number  of  dealers  listing  in  the 
sheets  “bespoke  quite  a  bit  of  activity  for  a  bond  that  was 
outstanding  in  a  relatively  small  amount,”  causing  him  to 
purchase  5  debentures  (J.A.  419). 

43  Thus,  the  61  debentures  which  Lann  repurchased  in 
March  1944  were  obtained  by  Prescott,  Masterson  and  Gropler 
from  the  customers  to  whom  they  had  sold  these  debentures 
after  purchasing  them  from  Lann  in  the  fall  of  1943  (J.A. 
190-2;  214;  216-7;  300-1;  334).  As  illustrated  in  the  case  of 
Wien  itself,  whose  net  capital  was  approximately  $37,000  in 
September  1943  (J.A.  462),  and  approximately  $56,000  on 
March  31,  1944  (J.A.  515),  but  whose  total  trading  business 
during  the  year  ending  July  1,  1944,  amounted  to  $29,637,237 
(J.A.  516),  such  an  over-the-counter  dealer  can  rarely  afford 
to  purchase  and  hold  substantial  amounts  of  securities  for 
his  own  account  and  almost  invariably  trades  on  behalf  of  a 
customer,  or  purchases  with  the  view  of  reselling  to  an  in¬ 
vestor  in  the  immediate  future. 

44  In  Russell  Maguire  &  Co .,  10  S.E.C.  332  (1941)  the 
Commission  rejected  a  similar  defense  (p.  349)  that  the  case 
involved  only  “sales  to  skilled  investors  who  bought  because 
they  thought  the  stock  was  worth  the  price  regardless  of  how 
the  price  was  established,  and  to  securities  dealers  to  whom 
the  price  was  immaterial  because  they  were  buying  to*  fill 
orders  on  hand  from  their  customers.”  It  was  there  pointed 
out  that  “securities  dealers,  as  well  as  other  purchasers,  are 
entitled  to  rely  on  the  seller’s  representations,”  however  made, 
[see  Cady  v.  Murphy,  113  F.  2d  988  (C.C.A.  1,  1940),  cert . 
denied,  311  U.S.  705  (1940)]  and  were  entitled  to  trade  in  a 
free  and  untampered  market. 


tually  did  operate  to  deceive  other  broker-dealers,  despite 
their  professional  experience  and  insight,  is  shown  by  the 
fact  that  dealers  purchased  debentures  at  advanced  prices 
on  the  fallacious  assumption  that  those  prices  were  due  to 
the  normal  attrition  of  supply  and  demand.44® 

For  the  same  reasons,  Lann’s  uses  of  Mitchell  and 
Birnbaum  to  effect  ostensibly  independent  transactions 
were  fraudulent  devices  as  was  Lann’s  failure  to  disclose 
to  prospective  purchasers  the  servient  role  he  caused  Gibb 
to  perform  in  connection  with  the  quotation  of  advancing 
prices  and  his  other  activities  in  the  Phoenix  debentures. 

The  failure  to  disclose  that  the  “market”  price  at  which 
petitioner  was  selling  debentures  was  based  on  a  market 
artificially  influenced  and  manipulated  by  petitioner  con¬ 
stituted  fraudulent  non-disclosure  of  a  material  fact.45 
Otis  &  Co.  v.  S.E.C. ,  106  F.  2d  579  (C.C.A.  6, 1939) ;  Coplin 
v.  U.  S.y  88  F.  2d  652  (C.C.A.  9,  1937),  cert,  denied  301 
U.S.  703  (1937) ;  Masland,  Femon  &  Anderson,  9  S.E.C. 
338  (1941) ;  Barrett  &  Co.,  9  S.E.C.  319  (1941) ;  Thomp¬ 
son  Ross  Securities  Co.,  6  S.E.C.  1111  (1940) . 

Petitioner’s  contentions  that  the  increases  in  prices 
quoted  were  justified  by  the  improved  financial  condition 
of  the  company  and  that  no  one  suffered  a  loss,  are  legally 
irrelevant.  Pecuniary  loss  is  not  an  element  of  the  statu¬ 
tory  offense.  The  absence  of  loss  is  a  collateral  circumstance 
which  does  not  affect  the  essentially  deceptive  character  of 
the  market  manipulation.  It  has  been  recognized  as  a 
vicious  practice  even  where  the  securities  may  be  consid¬ 
ered  as  worth  the  inflated  price.  S.E.C.  v.  Torr,  15  F.  Supp. 
315  (S.D.  N.Y.,  1936) ,  rav’d  on  other  grounds  87  F.  2d  446 
(C.C.A.  2,  1937) ;  Masland,  Femon  &  Anderson,  9  S.E.C. 
338  (1941) ;  Russell  Maguire  &  Co.,  10  S.E.C.  332  (1941) . 


44a  See  n.  42,  supra. 

45  This  particular  fraudulent  non-disclosure,  not  mentioned 
by  petitioner,  was  made  a  specific  part  of  the  order  for  pro¬ 
ceedings  ( J.A.  8-9) ,  and  was  one  of  the  principal  considerations 
in  the  determination  below  (J.A.  51). 
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As  the  Congress  found  (see  supra,  p.  24)  the  fundamental 
vice  of  such  a  manipulation  lies  primarily  in  the  tampering 
with  the  public  securities  market  so  that  it  no  longer  re¬ 
flects  the  free  interaction  of  the  forces  of  supply  and  de¬ 
mand.  In  addition,  as  pointed  out  in  the  Torr  case,  the 
investor  is,  in  any  event,  forced  to  pay  a  higher  price  than 
he  would  have  paid  in  the  absence  of  manipulation  and 
the  manipulation  does  cause  him  a  loss  in  that  sense. 

In  addition  to  making  a  specific  finding  of  fraud  in 
connection  with  petitioner’s  manipulative  activities  (J.A. 
50-2),  the  Commission’s  opinion  also  characterizes  peti¬ 
tioner’s  activities  in  terms  similar  to  those  used  by  the 
statute  with  respect  to  manipulation  on  the  securities  ex¬ 
changes.  This  mode  of  expression  upon  which  petitioner 
rests  so  much  of  his  argument,  was  merely  a  convenient 
method  of  describing  what  had  taken  place.4*  We  show 
below  in  more  detail  the  specific  manipulative  devices  used 
by  petitioner.  Since  these  include  recognized  market-rig¬ 
ging  mechanisms  employable  in  both  kinds  of  markets  the 
Commission  was  justified  in  applying  the  terminology  gen¬ 
erally  referable  to  stock  exchange  manipulations  to  the 
transactions  and  activities  herein  which  took  place  in  the 
over-the-counter  market.  In  any  event,  the  Commission  ex¬ 
pressly  found  the  existence  of  fraudulent  practices  (J.A. 
48-9;  50-2)  wholly  apart  from  the  question  of  terminology 
raised  by  petitioner,  and  we  submit  that  the  standards  of 


46  Compare  in  this  connection  J.A.  51-2  with  the  phraseol¬ 
ogy  used  in  the  Barrett  case,  9  S.E.C.  319,  at  325  and  328 
(1941),  another  over-the-counter  market  manipulation  case, 
that  “the  transaction  and  other  activities  of  respondents  fully 
establish  that  Barrett  &  Company  systematically  ‘rigged’  or 
manipulated  the  market  price  of  the  stock  in  contemplation  of 
sales  at  an  artificially  advanced  price”  and  that  “respondents  in 
continually  raising  the  bids  and  buying  at  the  higher  bid  prices, 
manipulated  the  price  of  American  Wringer  common  stock 
with  the  intent  of  raising  the  price  in  order  to  induce  the 
purchase  of  the  stock  by  others  at  a  price  level  at  which  the 
options  they  held  could  be  profitably  exercised  and  the  stock 
resold.” 
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fraud  applied  by  the  Commission  represent  no  departure  j 
from  established  principles  and  precedents  and  are  in 
accordance  with  the  requirements  of  the  governing  stat¬ 
utes  and  regulations. 


B.  The  Commission’s  Findings  That  Petitioner  Engaged  ! 
in  Fraud  During  the  Period  October  H-December  SI, 
19 US,  Are  Supported  by  Substantial  Evidence. 

The  principal  issue  before  this  Court  is  whether  the 
findings  of  fact  upon  which  the  Commission's  order  was 
based  are  supported  by  substantial  evidence  in  the  record,  j 
If  they  are,  under  Section  25(a)  of  the  1934  Act  those 
findings  are  conclusive.  The  evidence  and  legitimate  in-  | 
ferences  therefrom,  strongly  support  the  Commission's 
findings.47  The  trial  examiner’s  advisory  report  took  a 
view  of  the  evidence  which  the  Commission  regarded  as 
unreasonable  (J.A.  50-1).  It  is  the  Commission  which  is 


47  “The  appraisal  of  the  evidence  and  the  inferences  to  be 
drawn  from  it  are  for  the  Commission,  not  the  courts.” 
F.T.C.  v.  Staley  Co.,  324  U.S.  746,  760  (1945) .  A  reviewing 
court  will  not  reweigh  the  evidence  but  will  merely  determine 
whether  the  Commission’s  conclusion  is  supported  by  substan¬ 
tial  evidence.  N.L.R.B.  v.  Link-Belt  Co.,  311  U.S.  584  (1941) ; 
N.L.R.B .  v.  Nevada  Consolidated  Copper  Corp.,  316  U.S.  105 
(1942).  Accordingly,  “whether  the  court  would  reach  the 
same  conclusion  .  .  .  from  the  conflicting  evidence  is  im¬ 
material.”  N.LJR.B.  v.  Waterman  Steamship  Corp.,  309  U.S. 
206,  226  (1940).  Whether  “a  contrary  conclusion  might  not 
reasonably  have  been  reached”  is  also  irrelevant — Kansas  City 
Power  &  Light  Co.  v.  N.L.R.B.,  Ill  F.  2d  340,  349  (C.C.A.  8, 
1940) ;  N.L.R.B.  v.  Nevada  Consolidated  Copper  Corp.,  316 
U.S.  105  (1942) ;  Swayne  &  Hoyt,  Ltd.,  v.  U.S.,  300  U.S.  297 ! 
(1937) ;  Parker  v.  Motor  Boat  Sales,  314  U.S.  244  (1941). 

As  this  Court  stated  in  American  Gas  &  Electric  Co.  v.  j 
S.E.C.,  77  App.  D.  C.  174,  182,  134  F.  2d  633,  641  (1943),! 
cert,  denied,  319  U.S.  763  (1943) :  “The  record  may  be  such 
as  to  sustain  either  a  negative  or  affirmative  finding  by  the 
Commission.  .  .  .  The  judicial  function  is  exhausted  when 
there  is  found  a  rational  basis  for  the  conclusions  of  the 
Commission  after  a  fair  and  adequate  hearing.” 
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given  the  fact-finding  responsibility  by  Congress.  The 
Commission  ‘like  other  expert  agencies  dealing  with  spe- 
,  cialized  fields  .  .  .  has  the  function  of  appraising  conflict¬ 
ing  and  circumstantial  evidence.”  N.L.R.B.  v.  Link-Belt 
Co.,  311  U.S.  584,  597  (1941). 

The  Commission’s  findings  have  already  been  set  forth 
in  summary  fashion  in  the  Counterstatement  of  the  Case. 
We  discuss  here  in  fuller  detail  the  findings  which  peti¬ 
tioner  has  challenged,  and  show  that  they  are  supported 
by  substantial  evidence  in  the  record. 

The  Use  of  Gibb. 

Petitioner  has  glossed  over  Lann’s  highly  significant 
use  of  Gibb.  There  is  no  merit  to  his  contentions  that  the 
employment  was  in  accord  with  a  “common  practice”  (Br. 
14) ,  that  Lann  merely  wished  to  relieve  himself  of  details 
(Br.  14,  n.  3) ,  and  that  no  deceptive  appearance  of  activity 
resulted  (Br.  32). 

Following  Wien’s  purchases  of  $20,500  face  amount 
of  debentures  from  Winter  through  Gibb  on  October  14 
and  15,  1943,  Winter  was  left  without  a  supply  of  deben¬ 
tures  48  and  thereafter  was  not  considered  by  other  dealers 
as  making  a  market,  since,  upon  inquiry.  Winter  could 
quote  only  a  “nominal”  market.  (J.A.  107,  139;  181;  360; 
402-4)  .49  The  market  in  the  debentures  was  inactive  between 
October  14  and  November  5,  1943 30  (J.A.  88;  106;  617), 

48  Winter's  only  subsequent  trades  during  the  period  were 
the  purchase  and  sale  of  a  debenture  from  one  private  cus¬ 
tomer  to  another  ( J.A.  402-3) . 

40  This  fact  shows  the  lack  of  merit  to  petitioner’s  state¬ 
ment  that  Gibb’s  employment  during  the  period  in  question  was 
“a  means  of  attracting  business  from  sources  from  which  he 
could  not  ordinarily  obtain  such  business,  e.  g..  Winter.” 
(Br.  59). 

50  The  only  dealer  in  the  sheets  during  this  period  besides 
Wien  and  Winter  was  Warren  W.  York  &  Co.,  a  Pennsylvania 
dealer,  which  published  occasional  bids  but  effected  no  trades 
(J.A.  438;  617).  * 
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and  at  the  latter  date  Wien  held  a  long  position  of  $21,400 
face  amount  of  debentures  (J.A.  621). 

On  November  5, 1943,  Lann  engaged  Gibb  ( J.A.  94)  .51 
Gibb’s  initial  appearance  in  the  sheets  on  November  5  and 
the  amount  and  size  of  its  bid  naturally  tended  to  create 
the  impression  of  a  sudden  increase  in  the  demand  for  de¬ 
bentures,  an  impression  which  was  fortified  by  its  con¬ 
tinued  regular  listings  at  increased  prices.  Under  Lann’s 
instructions  (J.A.  94-5),  Gibb  appeared  in  the  sheets  on 
November  5  with  a  bid  of  22  for  $3,500  face  amount  of 
debentures  and  an  offer  of  27  for  $1,000  face  amount,  being 
the  best  bid  and  largest  number  of  debentures  sought  in 
the  sheets  on  that  or  any  prior  day  (J.A.  617) .  Thereafter, 
on  specific  instructions  from  Lann  and  with  quotations  in 
every  instance  supplied  by  Lann  (J.A.  94-7),  Gibb  en¬ 
tered-  daily  listings  in  the  sheets  at  increasingly  higher 
prices  (J.A.  100),  from  22-27  on  November  5,  1943,  to 
30-35  on  November  18, 1943,  and  to  35-40  on  December  14, 
1943  (J.A.  617-8).  During  this  period,  Wien  was  in  the 
sheets  with  “OW-BW”  listings  signifying  offers  and  bids 
wanted,  thus  manifesting  a  desire  to  trade  (J.A.  116;  153; 
617-8) .  In  addition,  both  Wien  and  Gibb  were  orally  quoting 
prices  to  other  dealers  which  to  all  appearances  were  com¬ 
petitive  (J.A.  178-180;  182;  184;  359-60;  435-6).  Gibb 
cleared  all  inquiries  and  orders  with  Lann  and  always 
acted  under  his  instructions  (J.A.  94-5;  100-4;  112; 
120). 52 

The  manner  in  which  this  activity  deceived  other  deal¬ 
ers  is  illustrated  by  the  testimony  of  Hugh  F.  Maher,  a 
customer’s  broker  for  Pennington,  Colket  &  Co.,  who  stated 
that  his  attention  was  first  directed  to  the  debentures  when 
they  were  quoted  at  25  to  27,  that  he  followed  the  sheets, 

51  See  p.  10  and  n.  21,  supra. 

52  Gibb’s  compensation  was  determined  by  Lann  when  each 
trade  was  effected,  and  varied  from  one-half  to  one  point  con¬ 
cession  or  commission  ( J.A.  97-8 ;  100) . 
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and  that  he  was  induced  to  make  his  first  purchase  by  the 
increased  activity  which  he  noticed  therein.  ( JA.  419) 

Gibb's  capacity  as  Wien's  agent  was  a  matter  which 
was  not  disclosed  to  any  of  the  persons  with  whom  it  dealt 
( J.A.  111 ;  118 ;  133)  ,M  and  it  was  regarded  by  other  dealers 
as  making  a  market  in  the  Phoenix  debentures  in  competi¬ 
tion  with  Wien.54 

An  effect  of  Gibb's  ostensibly  independent  publication 
of  quotations  at  firm  prices  while  Wien  itself  was  appear¬ 
ing  in  the  sheets  only  “OW-BW"  was  to  cause  other  dealers 
to  make  their  first  inquiries  of  Gibb  ( J  A.  561) .  Gibb  would 
immediately  report  the  details  of  these  inquiries  to  Lann, 
enabling  the  latter  to  adjust  the  published  quotations  of 
Gibb  and  change  his  own  oral  quotations  accordingly,  almost 
invariably  by  raising  both  bid  and  offer  to  a  higher  level 


58  Lann  is  alleged  to  have  informed  Wilfred  J.  Young,  an 
employee  of  Masterson  &  Co.  [not  a  “partner”  as  petitioner 
incorrectly  states  (Br.  36),  see  JA.  317]  that  Gibb  had 
acted  for  Wien  (J.A.  353).  The  Commission  considered  this 
allegation  of  little  weight  since  this  disclosure,  if  made,  was  ap¬ 
parently  not  conveyed  to  others  in  the  Masterson  organization 
who  dealt  in  the  debentures.  Thus,  in  subsequently  checking 
the  market,  Masterson’s  trading  partner,  Joseph  C.  Eagan,  con¬ 
tinued  to  call  both  Wien  and  Gibb  for  quotations  (J.A.  179- 
184 ;  195)  and  when  Masterson  sold  4  debentures  to  Wien  on 
December  15, 1943,  that  trading  partner  believed  that  the  quo¬ 
tations  of  Gibb  and  Wien  were  independent  ( J.A.  187-8) .  He 
testified  that  in  making  the  sale  he  called  both  Gibb  and  Wien 
and  “sold  to  the  firm  that  made  the  best  bid”  ( J  A.  187) . 

54  Thus,  on  November  9,  Goodbody  &  Co.  (“Goodbody”) 
purchased  a  debenture  from  Gibb  after  checking  the  market 
and  finding  that  Gibb’s  only  competitor,  Wien,  had  a  higher 
offering  price  ( J  A.  358-62) .  Again,  Joseph  F.  Mayr,  a  dealer, 
after  checking  the  sheets  on  November  16,  sold  debentures 
to  Wien  because  he  “did  not  get  a  better  bid  from  anyone 
else”  (J.A.  418).  On  the  same  day  and  again  on  November 
18,  Masterson’s  trader  checked  the  market  for  offerings  and 
found  that  Gibb’s  price  was  lower  than  Wien’s  (JA.  178; 
182-4).  Likewise  on  November  18,  Knox  &  Co.  (“Knox”) 
purchased  5  debentures  from  Gibb  after  checking  the  market 
and  finding  that  Gibb’s  offering  price  was  the  lowest  (J.A. 
435-6). 
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(J.A.  95-97;  100;  103-4;  525;  582;  617-8).  Such  practices 
strengthened  the  impression  that  Gibb’s  and  Wien’s  mar¬ 
kets  were  competitive;  and,  since  Wien’s  orally  quoted  bids 
and  offers  were  higher  than  Gibb’s,  these  practices  enabled 
Wien  to  present  the  appearance  of  being  a  buyer  primarily, 
if  not  exclusively,  during  the  period  of  greatest  activity, 
viz.,  November  5  to  December  2,  when  Gibb  was  effecting 
all  the  sales  ( J.A.  178;  184;  418;  435-6;  621) .  Thus,  during 
this  period  Gibb  effected  no  purchases  but  sold  a  total  of 
$14,000  face  amount  of  debentures  at  prices  which  advanced 
from  27  to  32,  and  Wien,  in  turn,  effected  no  sales  directly 
but  purchased  a  total  of  $9,750  face  amount  of  debentures 
at  prices  from  24  to  26  (J.A.  621;  625). 

While  we  do  not  regard  it  as  of  any  substantial  ma¬ 
teriality,  petitioner’s  explanation  that  Gibb  was  employed  to 
relieve  him  of  the  details  of  the  trading  is  hardly  con¬ 
sistent  with  the  evidence  that  Gibb  made  no  move  without 
detailed  instructions  from  Lann  (J.A.  94-7;  109-13;  129). 

The  record  thus  shows  that  Lann  did  not  employ  Gibb 
to  effect  an  occasional  trade  or  trades  as  may  be  a  cus¬ 
tomary  practice  in  hiring  another  broker,  but,  rather,  to 
create  the  appearance  of  two  ostensibly  independent  mar¬ 
kets  for  the  debentures  operating  in  competition  with  one 
another,  which  appearance  was  maintained  throughout  the 
entire  period  during  which  Wien  disposed  of  almost  all 
its  inventory  in  the  debentures. 

The  Wash  Sale  of  December  2, 1HS. 

Petitioner  complains  as  to  the  finding  that  he  gave 
matched  orders  to  effect  a  wash  sale  on  December  2,  1943 
(see  p.  11,  supra).  The  Commission  accepted  the  testi¬ 
mony  of  Irving  L.  Feltman,  Mitchell’s  trader,  on  this  point 
in  preference  to  Lann’s  own  conflicting  testimony.55  Felt- 

55  Lann  testified  to  the  effect  that  Feltman  acted  inde¬ 
pendently  in  purchasing  the  debenture  from  Gibb  at  35  (J.A. 
526 ;  530)  and  that  his  subsequent  purchase  of  the  debenture 
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man  was  Lann’s  business  and  social  friend  of  some  seven¬ 
teen  years  standing  ( J.A.  145)  and,  like  the  other  dealers 
who  testified,  had  no  reason  to  be  unfriendly  to  him.  There 
had  been  no  sales  since  November  18  (J.A.  621;  625),  and 
the  wash  sale  provided  Lann  with  a  pretext  for  raising 
prices  and  served  to  stimulate  further  trading. 

The  quotations  in  the  sheets  of  December  1  (distrib¬ 
uted  on  December  2)  were  2  debentures  at  30-35  for  Gibb, 
25  bid  for  Winter,  and  “OW-BW”  for  Wien  (J.A.  618; 
621) .  Feltman  testified  that  on  the  morning  of  December  2 
Lann  gave  him  an  order  to  purchase  4  debentures  at  32%, 
which  was  2%  points  above  Gibb’s  current  bid,  and  re¬ 
quested  him  to  publish  a  bid  to  that  effect  in  the  sheets  of 
that  day  (available  on  December  3)  ( J.A.  148-9;  159;  618) . 
Lann  himself  testified  that  he  told  Feltman  that  morning 
that  he  would  be  willing  to  pay  more  than  the  current  bid 
(J.A.  528;  576).  Shortly  thereafter,  Feltman  called  Gibb 
and  bid  for  2  debentures  (J.A.  125;  156).  Percy  W.  Ar- 
chard  of  Gibb  &  Co.  testified  that  he  immediately  reported 
this  bid,  which  was  below  his  authorized  selling  price,  to 
Lann  who  made  no  comment  ( J.A.  125) .  Thereafter,  about 


from  Feltman  at  35%  was  an  unrelated  trade  ( J.A.  525-7) .  No¬ 
where  in  Lann’s  testimony  is  there  an  adequate  explanation 
of  why  he  knowingly  repurchased  his  own  debenture  at  a 
higher  price — one  greatly  in  excess  of  his  own  quoted  bid — 
and  after  allegedly  accusing  Feltman  of  attempting  to  “chisel 
a  trade”  (J.A.  526).  Including  Gibb’s  commission  of  one-half 
point,  Wien’s  loss  in  the  repurchase  was  a  whole  point.  More¬ 
over,  in  view  of  the  undisputed  evidence  that  Feltman  did  not 
know  that  he  had  purchased  Wien’s  debenture,  it  is  difficult  to 
understand  petitioner’s  alleged  accusation  that  Feltman  was 
trying  to  “chisel  a  trade”  in  offering  the  debenture  at  a  one 
point  profit.  After  Feltman  was  allegedly  accused  of  “chisel¬ 
ing”,  the  record  shows  that  he  continued  to  act  for  Wien  in 
effecting  trades  in  these  debentures.  Thus,  on  the  following  day 
( i .  e.f  December  3)  he  acted  as  Wien’s  broker  in  selling  a 
$1,000  debenture  to  Waterbury  &  Co.  (J.A.  621)  and  early  in 
January  1944,  effected  the  purchase  of  a  $250  debenture  from 
P.  F.  Fox  &  Co.  for  Wien  (J.A.  146). 
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noon,  on  Lann’s  instructions,  Gibb  increased  its  published 
quotations  in  the  sheets  of  December  2  (for  distribution  on 
December  3)  to  32  bid  and  37  asked  (J.A.  126;  618).  Pur¬ 
suant  to  Lann’s  earlier  instructions,  Feltman  also  sent  in 
about  noon  a  quotation  in  Mitchell’s  name  of  32*4  bid  for  4 
debentures  and  a  “BW”  offer  ( J.A.  148-9;  618) .  Thereafter, 
early  that  afternoon,  Lann  asked  Feltman  to  call  Gibb  for  a 
market  on  2  debentures  (J.A.  149).  Gibb,  upon  receiving 
this  call,  contacted  Lann  who  authorized  him  to  sell 
one  at  35  and  a  second  at  37  (J.A.  125;  582).  Upon 
receiving  these  quotations,  Feltman  called  Lann  who  author¬ 
ized  him  to  buy  one  debenture  at  35,  which  he  did  (J.A. 
149) .  Feltman  testified  that  upon  effecting  this  purchase 
he  called  Lann  who  instructed  him  to  hold  the  debenture 
until  the  following  day  ( J.A.  151) ;  and  on  the  next  morn¬ 
ing,  upon  Lann’s  instructions,  he  confirmed  the  transaction 
as  a  sale  by  Mitchell  to  Wien  at  35*4  ( J.A.  152)  .56 

The  evidence  discloses  that  neither  Feltman  nor  Gibb’s 
trader  knew  that  the  other  was  acting  for  Wien  ( J.A.  125; 
152).  Petitioner  has  suggested  no  non-manipulative  mo¬ 
tive  for  the  December  2  “wash”  sale  and  the  record  dis¬ 
closes  none.  The  evidence  clearly  shows  that  it  was  set  in 
motion  by  Lann  to  furnish  Gibb  with  a  basis  for  lifting  its 
quotations  at  Lann’s  instruction.  Indeed,  when  Gibb’s 
trader  was  queried  by  Commission  counsel  about  a  rise  in 
his  quotations  he  repeatedly  referred  to  some  known  or 
assumed  intervening  trade  (J.A.  100-2;  104).  The  “wash” 


50  It  is  significant  that  Wien’s  comparison  ticket  of  this 
trade  to  Mitchell  shows  the  original  stamp  date  of  December 
2,  1943,  with  a  pencil  marking  of  *‘3”  over  the  figure  2  (J.A. 
626-627) .  It  may  be  observed  that  the  form  of  confirmation, 
of  course,  is  not  determinative  of  the  nature  of  the  transaction. 
Allender  Co.,  Inc.,  9  S.E.C.  1043,  at  1054-5  (1941) ;  Bond  & 
Goodwin,  Inc.,  Securities  Exchange  Act  Release  No.  3543 
(1944).  See  also  Otis  v.  Medoff,  311  Pa.  62,  166  Atl.  245 
(1933) ;  McNulty  v.  Whitney,  273  Mass.  494,  174  N.E.  121 
(1930) ;  Johnson  v.  Winslow,  155  N.Y.  Misc.  170,  279  N.Y. 
Supp.  147  (1935) ,  aff’d,  272  N.Y.  467,  3  N.E.  2d  872  (1936) . 
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served  also  to  deceive  Mitchell  and  other  persons  with  whom 
these  firms  would  discuss  quotations  into  believing  that 
the  activity  in  and  demand  for  the  debentures  were  greater 
than  they  actually  were. 

Feltman’s  version  of  the  transaction  being  consistent 
with  the  other  evidence  in  the  record,  and  Lann’s  explana¬ 
tion  being  inadequate  on  its  face,  the  Commission  was  fully 
justified  in  finding  that  Lann  intentionally  resorted  to 
matched  orders  to  effect  a  wash  sale  as  an  aid  to  his  program 
of  artificially  raising  quoted  prices  at  a  time  when  he  was 
in  the  process  of  disposing  ofhis  accumulation  of  debentures. 

Petitioner  argues  that  the  “wash  sale”  was  not  “fol¬ 
lowed  by  increased  quotations”  (Br.  34)  because  the  trans¬ 
action  was  effected  at  2  P.M.  on  December  2  whereas  the 
increase  in  quotations  had  taken  place  earlier  about  noon.57 
The  record  discloses  that  following  Feltman’s  bid  to 
Gibb  on  the  morning  of  December  2,  Lann  caused  Gibb 
to  increase  its  quotations  in  the  sheets  from  30-35  to  32-37 
( J.A.  125-6) .  In  light  of  these  facts,  therefore,  petitioner’s 
complaint  amounts  to  an  argument  that  the  increase  was 
due  not  to  what  he  describes  as  a  “sale”  but  to  a  bid  known 
to  Lann  to  be  a  step  in  a  sham  transaction.  The  net  effect 
of  this  fictitious  activity  on  December  2  was  to  provide 
Lann  with  a  pretext  for  raising  Gibb’s  quotations,  to  en¬ 
able  Lann  to  dispose  of  a  large  amount  of  debentures  on 
the  following  day  at  prices  5  and  6  points  higher  than  that 
of  the  last  actual  sale  (J.A.  621),  and  to  inspire  Mitchell 
to  remain  in  the  sheets  in  the  hope  of  effecting  further 
trades  for  Wien.  Thus,  on  December  3,  following  the  “wash 
sale”,  Wien  sold  $15,000  face  amount  debentures  to  Mas- 
terson  at  37  through  Bimbaum  &  Co.  ( J.A.  621) ,  and  two 


57  The  statement  in  the  Commission’s  opinion  that  “follow¬ 
ing  the  transaction,  Gibb  &  Co.  was  caused  to  increase  its 
quotations  to  32  bid — 37  asked”  (J.A.  47)  is  an  apparent  in¬ 
accuracy  which,  in  light  of  the  facts  set  forth  in  the  text,  has 
no  material  bearing  upon  the  findings  as  to  the  fraud  here 
involved. 
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$1,000  face  amount  debentures  to  E.  F.  Waterbury  &  Co. 
(“Waterbury”)  at  38,  one  directly  and  another  through 
Feltman  of  Mitchell  &  Co.  ( J.A.  621) .  As  indicated  above, 
the  last  actual  sale  had  taken  place  on  November  18  when 
Wien  sold  $4,000  face  amount  debentures  to  Masterson  at 
32. 


The  Use  of  Bimbaum  and  the  Rigged  Trade  of  December 

3 ,  1U2. 

I 

. 

As  indicated  above,  on  December  3, 1943,  following  the 
“wash  sale”,  Lann,  still  preserving  his  appearance  as  a 
buyer,  employed  Birnbaum  &  Co.  to  effect  a  sale  of  15  deben-  j 
tures  to  Masterson.  The  latter  had  been  impressed  by  the 
upward  movement  of  the  quotations  and  was  concerned 
lest  the  price  should  “get  away”  from  it  (J.A.  326;  329; 
332) .  Upon  inquiry  of  Wien  for  debentures,  Lann  referred  j 
Masterson  to  Birnbaum  as  a  source  of  supply  (J.A.  341) 
and  thereupon  instructed  Bimbaum  to  sell  15  debentures  to 
Masterson  at  37  for  Wien,  which  it  did  (J.A.  408).  As 
previously  noted,  following  that  transaction,  Lann  raised 
Wien’s  oral  quotations  and  sold  2  debentures  at  38,  one 
directly  and  another  through  Mitchell  (J.A.  146;  621). 
There  was  no  disclosure  of  the  fact  that  Bimbaum  was  act¬ 
ing  for  Wien  in  the  sale  to  Masterson. 

Petitioner  complains  that  there  was  no  basis  for  the 
Commission’s  finding  that  Masterson  was  influenced  by  the 
upward  movement  of  the  quotations  and  a  concern  that  the  j 
price  might  get  away  from  it,  and  for  the  finding  that  Bira-  j 
baum’s  agency  was  not  disclosed.  These  findings,  however, 
are  fully  supported  by  the  evidence.  Petitioner’s  assertion 
(Br.  36)  that  “Wilfred  J.  Young,  the  only  partner  of  Mas¬ 
terson  &  Co.  who  testified  about  the  transaction”,  was  in-  j 
fluenced  in  making  the  purchase  solely  by  reason  of  financial 
information  concerning  the  company  and  not  by  the  market 
activity  in  the  debentures  is  a  misstatement  for  several 
reasons:  Young  was  an  employee,  not  a  partner  of  Master- 
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son  (J.A.  177;  317) ;  Joseph  E.  Eagan,  a  trading  partner 
1  of  Masterson,  also  testified  on  the  matter  ( J.A.  176) ;  and 
both  stated  that  the  purchase  followed  a  check  of  the 
market  which  revealed  an  upward  surge  in  the  quotations.38 

The  Commission  was  also  entitled  to  find  that  there 
was  no  disclosure  that  Birnbaum  was  acting  as  Wien’s  agent 
in  selling  the  15  debentures.59  Eagan  who  made  the  trade 

58  Young,  the  sales  manager  ( J.A.  317-8) ,  testified  that  he 
had  been  following  the  market  in  the  Phoenix  debentures  for 
some  time  through  daily  market  reports  given  him  by  Eagan 
(J.A.  320-5).  In  a  signed  statement  reflected  in  the  record 
and  substantially  verified  by  Young,  he  stated  that  he  no- 

1  ticed  from  Eagan’s  daily  reports  that  the  quotations  had 
risen  from  30-35  on  December  2  to  32-37  on  the  morning 
of  December  3  and  was  led  to  “believe  that  some  action  had 
taken  place  and  perhaps  that  the  bonds  would  move  higher 
and  would  get  away  from  me”  ( J.A.  326-7,  331-2) .  Contrary 
to  petitioner’s  assertion  (Br.  36),  this  statement  was  not 
repudiated  by  Young  who  testified  that  “what  I  mean,  that  the 
bonds  would  get  away,  as  I  state  in  this  statement,  is  that 
I  thought  somebody  may  go  in  there  and  take  the  bonds  at 
a  higher  level  and  I  wanted  to  get  them  as  cheap  as  possible” 

1  (J.A.  329).  Eagan  gave  similar  testimony  about  checking  the 
market  before  deciding  upon  the  purchase  ( J.A.  185-6) . 

Petitioner’s  further  assertion  (Br.  36)  that  Young’s  state¬ 
ment  was  signed  “under  pressure”  of  the  Commission’s  in¬ 
vestigators  is  unwarranted  in  light  of  the  testimony  that  the 
“pressure”  referred  to  by  Young  was  his  attempt  to  answer 
a  large  number  of  questions  within  a  relatively  short  period 
(J.A.  356).  He  proved  to  be  a  hostile  witness,  but  testified 
!  that  the  statement  was  substantially  true  (J.A.  331)  and, 
as  noted  above,  expressly  verified  the  portion  presently  in 
dispute  (J.A.  329). 

59  Lann  testified  that  he  told  Young  that  the  debentures 
to  be  sold  by  Birnbaum  belonged  to  Wien  ( J.A.  586) ,  but  in 
reply  to  a  question  as  to  whether  Lann  revealed  that  Birn¬ 
baum  was  selling  for  Wien,  Young  stated: 

“I  think  he  did  because  he  said  to  me  ‘As  a  personal 
favor  to  you  tell  your  trader  to  get  them  from  Birnbaum ; 
as  a  personal  favor,  have  your  trader  to  go  into  Birn¬ 
baum.’  That  is  all  I  recall.”  (J.A.  353) 

This  cryptic  language  is  not  adequately  clarified  anywhere 
in  the  record.  As  indicated  in  the  text,  this  testimony  is  out¬ 
weighed  by  other  testimony  in  the  record  as  well  as  by  the 
circumstances  which  surround  the  transactions. 
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testified  that  he  called  Bimbaum  upon  being  advised  by 
Young  that  Birnbaum  “had  a  selling  order”  (J.A.  185). 
Upon  reporting  back  that  the  order  was  to  sell  at  37,  Young 
asked  whether  the  debentures  might  not  be  gotten  cheaper 
N  J.A.  186) .  Eagan  then  bid  36a/fc  which  was  declined;  and 
thereafter  purchased  the  debentures  at  37  (J.A.  186). 
Eagan  was  not  informed  that  Bimbaum  was  acting  for 
Wien,  and  Young  did  not  refer  him  to  Lann  in  his  dickering 
as  to  price  ( J.A.  186) .  If  Young  had  known  that  Bimbaum 
was  acting  for  Lann,  as  petitioner  asserts  (Br.  60),  it  is 
most  likely  that  he  would  have  suggestedthat  the  bargain¬ 
ing  be  conducted  with  Lann  rather  thairSfjBirnbaum. 

The.  evidence  shows  that  at  this  time  Wien  was  hold¬ 
ing  itself  out  as  a  purchaser  and  was  making  purchases 
directly.  It  had  not  made  a  direct  sale  of  Phoenix  deben¬ 
tures  since  October  15,  1943  (J.A.  621).  During  that 
period,  all  of  its  sales  had  been  made  through  Gibb  in  what 
was  clearly  an  attempt  to  preserve  the  appearance  that 
Wien  was  solely  a  buyer.  The  use  of  Bimbaum  is  not 
explainable  except  as  a  device  to  serve  the  same  purpose. 
Moreover,  in  the  narrow  market  which  then  existed,  it  could 
be  expected  that  the  interjection  of  a  new  dealer  into  the 
market  would  have  a  stimulating  effect  and,  at  the  same 
time,  screen  petitioner’s  participation  in  this  large  sale  to 
Masterson. 

: 

Petitioner’s  Apparent  Role  as  a  Buyer. 

Contrary  to  petitioner’s  contention  (Br.  37)  there  was 
abundant  evidence  in  the  record  to  support  the  Commis¬ 
sion’s  finding  that  “all  of  (Wien’s)  sales  during  the  period 
(November  5  to  December  2, 1943)  had  been  made  through 
Gibb  &  Co.  in  what  was  clearly  an  attempt  to  preserve  the 
appearance  that  (Wien)  was  a  buyer  exclusively.”  Lann 
manipulated  Wien’s  and  Gibb’s  quotations  and  trades  to 
convey  this  impression  (see  pp.  36-37,  supra) ,80 

60  Thus,  on  November  9,  1943,  Goodbody  purchased  a 
debenture  from  Gibb  at  27  after  checking  the  market  and 
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The  fact  that  Wien  was  orally  quoting  a  two-sided 
market  does  not  mean,  as  petitioner  contends  (Br.  37), 
that  it  was  thereby  regarded  as  a  seller  by  other  dealers; 
for  its  offerings  were  deliberately  kept  higher  than  those 
of  Gibb  and,  as  previously  indicated,  such  sales  were  ef¬ 
fected  through  the  latter,  while  Wien's  higher  bids  caused 
it  to  be  regarded  as  a  buyer. 

Control  of  the  “ Floating  Supply”  and  Domination  of  the 

Market. 

Petitioner  denies  that  there  is  any  evidence  to  estab¬ 
lish  that,  during  the  period  involved,  he  had  control  of 
the  floating  supply  of  the  Phoenix  debentures  and  was  able 
to  dominate  the  trading  therein.61 

The  market  was  concededly  a  thin  one  throughout  the 
period  in  question,  this  thinness  making  market  con¬ 
trol  an  easier  matter.  The  record  establishes  that  Lann 
was  constantly  checking  the  available  supply  of  deben¬ 
tures  and  following  his  purchases  of  $20,500  face 


finding  the  latter's  offer  to  be  3  points  lower  than  Wien's  oral 
quotation  (J.A.  358-60).  On  November  16  and  18,  Masterson’s 
trader  on  checking  the  market  found  that  Wien's  offering 
price  was  higher  than  Gibb's  ( J.A.  178-184) .  Again,  on  No¬ 
vember  16,  when  Joseph  F.  Mayr,  a  dealer,  sought  to  sell 
3  debentures,  he  checked  the  sheets  and  sold  to  Wien  because 
he  “did  not  get  a  better  bid  from  anyone  else”  ( J.A.  418) .  Like¬ 
wise,  on  November  18,  Knox  &  Co.  purchased  5  debentures 
from  Gibb  after  its  check  of  the  market  had  disclosed  that  the 
latter's  offering  price  was  the  lowest  (J.A.  435-36).  Then 
again,  on  December  15,  Wien  purchased  4  debentures  from 
Masterson  at  38  when  Gibb's  published  bid  was  only  35 
( J.A.  621) .  In  addition  to  causing  Gibb  to  make  a  firm  market 
at  the  best  offering  price,  Lann  caused  Gibb  to  contact  and 
make  offers  to  other  dealers  (J.A.  109-11;  129;  573-4). 

61  In  Barrett  &  Co.  et  al.,  9  S.E.C.  319,  327  (1941)  the 
Commission  stated:  “The  ‘floating  supply*  of  a  stock  is  that 
part  of  the  issue  which  is  outstanding  and  which  is  held  by 
dealers  and  the  public  with  a  view  to  resale  for  a  trading 
profit,  as  distinguished  from  that  part  of  the  stock  held  for 
investment.” 
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amount  from  Winter  on  October  14  and  15,  1943,  was 
apparently  in  control  of  the  available  dealers’  supply. 
Thereafter,  Winter,  the  only  dealer  constantly  in  the  sheets  j 
for  the  debentures  was  able,  upon  inquiry,  only  to  make  a 
“nominal”  market,  i.e.,  one  without  any  actual  trading  I 
interest  (J.A.  107-8;  139;  360) .  A  few  other  dealers  occa-  ! 
sionally  entered  listings  in  the  sheets  ( J.A.  617-8) ;  but 
after  October  15  no  dealer  was  able  to  effect  a  purchase  of  | 
Phoenix  debentures  from  anyone  in  the  sheets  other  than  j 
Gibb  or  Wien  (J.A.  146;  402-4;  413;  438).  The  record 
also  discloses  that  Lann  was  exceptionally  well  informed  j 
on  the  location  of  debentures  in  the  dealers’  market 
Thus,  when  Penington,  Colket  &  Co.  offered  Gibb  5 
debentures  on  December  10,  Lann  inquired  of  Gibb  as  to 
whether  these  were  the  same  debentures  which  Gibb  had  I 
sold  to  Knox  &  Co.  on  November  18  and  was  advised  that 
Gibb’s  trader  thought  they  were  (J.A.  98-9).  Lann  ap¬ 
parently  kept  tabs  on  the  available  floating  supply  of  j 
debentures  as  a  chess  player  watches  and  anticipates  the 
movements  of  the  various  pieces  on  a  chess  board.  It  is  | 
not  surprising  therefore  to  learn  that  during  the  period  j 
in  question  Wien  participated  in  30  of  the  32  known  trans¬ 
actions  in  the  debentures  involving  $107,100  out  of  $109,100  ! 
face  amount  of  debentures  traded. 

As  previously  indicated,  petitioner’s  peak  position 
was  reached  on  November  16  when  it  had  an  inventory  of  ! 
$30,150  face  amount  of  debentures  (J.A.  621).  There-  ! 
after,  until  the  end  of  the  period,  Lann  disposed  of  $41,000 
face  amount  of  debentures  while  purchasing  only  $12,200  j 
face  amount  (J.A.  621).  It  is  significant  that  these  sales 
did  not  add  materially  to  the  “floating  supply”  since  only 
two  of  these  41  debentures  were  purchased  by  dealers  who 
had  appeared  in  the  sheets  and  these  two  were  repurchased 
by  Wien  from  Waterbury  on  December  17  (J.A.  621) .  The 
record  also  discloses  that  of  the  55  bonds  sold  by  Wien  dur¬ 
ing  the  entire  period,  only  6  made  their  way  back  into  the  i 
market  and  were  all  repurchased  by  Wien  (J.A.  146;  183; 
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186-7;  402-4;  413;  425-8;  438;  621).  Of  53  debentures 
which  reached  private  customers  directly  or  through  deal¬ 
ers,  49  remained  there  during  the  period  involved 61a  ( J.A. 
362;  420;  621;  628;  630),  and  were  thereby  withdrawn 
from  the  available  dealers’  supply.62 

In  our  view,  accordingly,  the  Commission  was  fully 
warranted  in  finding  that,  during  the  period  in  question, 
Wien  had  control  of  the  “floating  supply”  of  the  debentures 
and  dominated  the  market  therein. 

The  Rise  in  Quotations. 

Petitioner’s  argument  (Br.  14-15)  that  Wien’s  in¬ 
creased  quotations  resulted  from  actual  competitive  mar- 


61a  The  2  debentures  which  did  not  reach  the  hands  of  pri¬ 
vate  customers  were  those  which  Waterbury  bought  on  Decem¬ 
ber  3  and  resold  to  Wien  on  December  17  (J.A.  621).  Sales  of 
the  remaining  53  debentures  were  as  follows :  28  to  Masterson 
which  immediately  resold  them  to  private  customers  (J.A. 
621 ;  628) ;  5  to  Prescott  which  were  resold  to  individuals 
(J.A.  630) ;  5  to  Knox  which  were  purchased  on  behalf  of 
Maher  of  Penington,  Colket  &  Co.,  who  then  resold  them  to 
individual  customers  (J.A.  420;  621) ;  1  to  Goodbody  which 
purchased  as  agent  for  a  private  customer  (J.A.  362) ;  5  to 
Mrs.  Prescott  (J.A.  621) ;  and  9  to  Mrs.  Jaffin  (J.A.  621).  Of 
these  53  debentures,  4  were  reacquired  by  Wien  from  Master- 
son  on  December  15  (J.A.  187;  621). 

62  Petitioner’s  statement  on  page  38  of  his  brief  that  “in 
March,  Masterson,  Prescott  and  Gropler  held  66  bonds,  of 
which  Lann  repurchased  61”  and  the  similar  statement  on 
page  40  of  his  brief  that  “the  debentures  in  question  were  in 
the  hands  of  Prescott,  Masterson  and  Gropler”  are  clearly 
incorrect.  None  of  these  dealers  owned  any  debentures  at  the 
time  in  question  and  had  to  repurchase  them  from  their  cus¬ 
tomers  in  order  to  obtain  them  for  Wien  (J.A.  190;  214-7; 
294-5  ;  300-1).  It  also  appears  that  the  repurchased  deben¬ 
tures  had  previously  been  acquired  for  investment  since  there 
had  been  substantial  although  artificially  induced  price  rises 
on  the  over-the-counter  market  which  did  not  succeed  in  bring¬ 
ing  them  out  into  the  market  prior  to  the  fraud  employed  by 
Lann  in  effecting  their  repurchase. 
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ket  factors63  assumes  fallaciously  that  Wien  was  faced 
with  real  competition  during  the  period  in  question  ( J.A. 
107).  As  we  have  shown,  following  the  October  14-15 
purchases  from  Winter,  Wien  controlled  the  bulk  of  the 
floating  supply  of  the  Phoenix  debentures  and  could  dom-  ! 
inate  the  market  therein  as  it  saw  fit.  Winter,  the  only 
other  dealer  constantly  in  the  sheets,  had  no  debentures 
and,  upon  inquiry,  was  only  able  to  make  a  “nominal” 
market.64  Mitchell,  while  appearing  in  the  sheets  for  short 
periods,  was  never  a  material  competitive  factor  for  any 
length  of  time.  Its  listings  generally  were  the  direct  result 
of  Wien's  market  activities  and  only  served  the  purpose 
of  providing  Lann  with  pretexts  for  increasing  Gibb's 
published  quotations.  Thus,  on  November  9  when  Good-  j 
body  was  able  to  purchase  only  one  debenture  from  Gibb 
and  when  Wien,  in  control  of  the  available  dealer  supply,  j 
boosted  its  oral  quotations  beyond  Goodbody's  authorized 
limit  (J.A.  360-4),  the  latter  requested  Mitchell  to  go 
into  the  sheets  to  attract  debentures  and  Mitchell  went 
into  the  sheets  of  November  10  “OW”  ( J.A.  136 ;  363 ;  617) . 

In  the  sheets  available  between  November  13  and  November 
16,  Mitchell  listed  “with  price”  bids  and  Lann,  in  response, 
caused  Gibb  to  increase  its  published  quotations  so  as  to 
raise  its  prices  from  23% -29  in  the  sheets  distributed  No-  ! 


63  As  previously  noted,  p.  28,  supra,  petitioner's  con¬ 
tention  that  the  bids  of  other  dealers  in  the  sheets  constrained 
the  increases  in  Gibb's  and  Wien's  quotations  is  inconsistent 
with  his  argument  that  the  quotations  in  the  sheets  have  no 
market  significance. 

Petitioner’s  assertion  that  there  was  a  substantial  demand  j 
for  the  debentures  “independently  of  Wien  or  anybody  con¬ 
nected  with  it''  (Br.  14)  is  contrary  to  the  evidence  which  j 
disclosed  that  the  interest  of  many  of  the  dealers  was  either 
created  or  stimulated  by  highly  optimistic  information  con-  j 
ceming  Phoenix  which  was  furnished  by  Lann :  see  J.A.  132 ;  ! 
198;  291-2;  320;  570. 

64  After  October  15,  Winter’s  only  transactions  were  the 
purchase  of  a  debenture  on  October  22  and  the  sale  of  the 
same  on  October  29  (J.A.  403).  It  discontinued  its  offer  or 
“asked”  quotations  after  November  11,  1943,  and  on  Decem¬ 
ber  3, 1943,  and  thereafter  listed  “OW-BW”  only  (J.A.  617-8) . 


vember  13  to  27-32  in  those  available  on  November  18 
( J.A.  617 ;  621) .  Unable  to  obtain  any  debentures,  Mitchell 
dropped  out  of  the  sheets  after  November  19  (J.A.  140; 
617 ;  621) .  Mitchell  reappeared  in  the  sheets  in  December 
only  at  Lann’s  request  or  instigation  ( J.A.  148) .  In  addi¬ 
tion  to  Winter  and  Mitchell,  two  other  dealers,  viz.,  Warren 
York  &  Co.  and  Howell  0.  Archard  &  Co.,  occasionally  pub¬ 
lished  bids  (J.A.  617-8;  621).  However,  neither  of  these 
effected  any  trades  during  the  period  in  question  (J.A. 
411;  438-9). 

The  record  discloses,  moreover,  instances  where  Lann 
caused  Gibb  to  raise  its  published  quotations  in  the 
absence  of  even  the  semblance  of  competitive  activity  which 
could  be  related  to  the  increase,  or  upon  the  basis  of  spurious 
activity.65  During  the  period  involved,  Gibb's  published 
“with  price”  asked  quotations  were  invariably  the  highest, 
and  on  only  four  days  were  Gibb's  “with  price''  bid  quota¬ 
tions  topped  by  other  dealers  in  the  sheets  (J.A.  617-8) . 
Wien  and  Gibb  had  the  only  supply,  and  traders  checking 
for  debentures  were  inevitably  channeled  to  them  as  the 
only  firms  ready  and  able  to  trade. 

II.  The  Commission's  Findings  That  Petitioner  Had 
Committed  Fraud  in  the  March  1944  Repur¬ 
chases  of  Phoenix  Debentures  Is  Supported  by 
Substantial  Evidence. 

Petitioner  incorrectly  states  (Br.  42)  that  the  Commis¬ 
sion  assumed  that  he  had  “met  the  usual  standards  of 


65  An  example  of  the  former  is  the  increase  in  Gibb's 
quotations  to  35-40  in  the  sheets  of  December  14  from  its 
previous  34-39  although  there  had  been  no  trading  and  nothing 
had  occurred  in  the  sheets  (J.A.  618;  621).  An  illustration 
of  the  latter  is  the  increase  of  Gibb's  quotations  from  30-35  in 
the  sheets  available  December  2  to  32-37  in  the  sheets  available 
December  3,  the  only  justification  being  Mitchell's  oral  bid 
on  the  morning  of  December  2.  However,  as  far  as  Wien 
was  concerned,  this  was  a  wholly  meaningless  bid  since  Mitchell 
was  acting  on  its  behalf  (J.A.  148-51). 
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honest  and  fair  disclosure”  in  the  March  1944  repurchases. 
As  we  show  more  fully  below,  petitioner  was  guilty  of  mis¬ 
representations  and  non-disclosure  which  were  fraudulent 
even  by  ordinary  standards  and  fraudulent  a  fortiori  in 
light  of  the  “higher  duty”  (J.A.  62)  which  petitioner  has 
not  sought  to  deny. 

The  facts  involved  in  the  March  1944  repurchases 
have  already  been  set  forth  below  in  the  Counterstatement 
of  the  Case,  supra .  We  now  discuss  specific  findings  which 
petitioner  alleges  to  be  without  support  in  the  record. 

Non-Disclosure  of  Information  Regarding  Tenders . 

Petitioner  concedes  (Br.  43)  the  correctness  of  the 
Commission's  finding  that  he  represented  to  the  persons 
from  whom  he  repurchased  the  debentures  that  there  had 
been  no  new  developments  with  respect  to  tenders.  How¬ 
ever,  he  argues  that  this  representation  was  true  and  that 
he  had  not  withheld  any  new  information  acquired  on 
March  8.  More  specifically,  he  denies  that  it  was  stated 
at  the  March  8  meeting  and  discussion  that  (1)  the  com¬ 
pany  had  $71,000  available  for  tenders,  and  (2)  that  it 
intended  to  call  for  tenders  shortly. 

The  tender  situation  was  fully  explored  during  the 
course  of  the  March  8  discussion,  at  which  Lann  and  Jaffin 
were  present.  It  was  revealed  that  previous  doubts  with 
respect  to  legal  and  tax  questions  had  been  fully  resolved 
in  favor  of  the  debt  retirement 06  and  that  there  was  ap¬ 
proximately  $71,000  available  for  such  purpose  (J.A. 
258-9,  274;  375-6).  Ludrof,  secretary-treasurer  of  the 
company,  testified  that  on  March  8  Gillespie,  corporation 
counsel,  was  told  to  redraft  a  form  of  invitation  and  “to 
have  it  ready  very  shortly  so  that  it  could  be  presented  and 
acted  upon  at  the  next  directors'  meeting”,  with  Tilt,  the 


66  Although  the  question  of  inviting  tenders  had  been  dis¬ 
cussed  as  far  back  as  a  directors’  meeting  on  December  14, 
1943,  the  management  had  been  concerned  with  these  unre¬ 
solved  questions  (J.A.  244  ;  286-7;  482;  505-6). 
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corporation’s  president,  in  attendance  ( J.A.  255, 257, 276) . 
The  record  discloses  that  Lann  and  Jaffin  were  present  at 
that  time  (J.A.  274  ;  277).  The  next  director’s  meeting 
was  held  on  March  28  at  which  time  the  call  for  tenders 
was  authorized  (J.A.  245-6;  661). 

The  figure  $71,000  was  frequently  mentioned  during 
the  course  of  the  March  8  discussion  as  the  amount  avail¬ 
able  for  retirement  of  debentures  ( J.A.  258-9;  274;  375-6) . 
It  is  true  that  on  that  date  approximately  $35,000  of  this 
$71,000  was  represented  by  a  purchase  money  mortgage 
held  by  the  company.  However,  this  mortgage  was  rapidly 
being  liquidated  through  anticipated  payments  and  was 
generally  considered  as  equivalent  to  cash  (J.A.  229;  250; 
314;  375-6). 

Petitioner  has  relied  upon  the  testimony  of  Bollier, 
the  company’s  vice-president,  who  did  not  recall  the  figure 
of  $71,000  being  expressly  mentioned  (Br.  46,  n.  3) .  How¬ 
ever,  the  recollection  of  the  other  officials  present  at  the 
discussion  was  much  better.  Thus,  Irving  Silverman,  a 
director,  testified  that  everyone  in  the  group  participated 
in  the  discussion  on  the  assumption  that  approximately 
$71,000  was  available  and  that  the  figure  was  expressly 
mentioned  ( J.A.  375-8) .  It  was  also  testified  that  during 
the  course  of  the  discussion  the  opinion  was  expressed  by 
Jaffin  and  others  in  Lann’s  presence,  that  $140,000  to 
$150,000  face  amount  of  debentures  could  be  retired  with 
$71,000  (J.A.  254-5;  258-9;  375-7).  This  was  informa¬ 
tion  not  available  to  public  security  holders  for  while  the 
corporation’s  last  published  balance  sheet,  dated  December 
31, 1943  ( J.A.  679)  showed  a  mortgage,  due  June  1, 1946, 
of  approximately  $47,000  carried  under  current  assets, 
there  was  nothing  to  indicate  that  this  mortgage  was  as 
liquid  as  cash  or  that  it  was  an  asset  available  for  retire¬ 
ment  of  debentures;  nor  did  the  balance  sheet  give  any 
indication  that  there  was  then  also  nearly  $24,000  in  cash 
remaining  from  the  sale  of  the  company’s  properties  which 
might  be  available  for  debt  retirement  ( J.A.  249-50) .  Thus, 
Prescott,  from  whom  Lann  repurchased  $24,000  face 
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amount  of  debentures,  testified  that  in  March  and  April 
1944,  he  estimated  that  approximately  $30,000  to  $40,000 
was  available  for  payment  of  tenders  (J.A.  213)  and  that 
he  had  no  knowledge  of  the  $71,000  figure  until  April  18, 
1944  when  the  corporation,  in  reply  to  his  written  inquiry, 
advised  him  of  that  fact  (J.A.  213;  632-3). 

The  opinions  expressed  at  the  March  8  discussion  that 
$140,000  to  $150,000  face  amount  of  debentures  could  be 
retired  with  $71,000,  indicating  a  tender  figure  of  about 
$50,  or  possibly  slightly  thereunder,  (J.A.  258-9,  274; 
375-7;  378)  was  generally  accepted  as  accurate  by  those 
in  attendance.67  Acceptance  of  tenders  at  that  figure,  viz., 
$50  per  $100  face  amount,  was  actually  authorized  on  May 
17,  1944  ( J.A.  663) . 

A  total  of  $114,800  face  amount  of  debentures  was 
tendered  at  prices  between  $30  and  $70  per  $100,  of  which 
$111,650  were  tenders  at  $50  or  below  ( J.A.  645-60:  663) . 
Only  $51,913  was  necessary  to  redeem  these  debentures,  so 
that  it  did  not  become  necessary  to  liquidate  the  first  mort¬ 
gage  as  planned.  Instead,  the  directors  used  approximately 
$42,000  in  available  cash  and  borrowed  $10,000  against 
their  mortgage  asset  which  was  available  for  retirement 
purposes  (J.A.  262;  664).  These  circumstances  refute  pe¬ 
titioner’s  suggestion  (Br.  45)  that  the  fact  that  the  com¬ 
pany  did  not  use  $71,000  for  tenders  indicates  that  the 


67  Ludrof,  the  secretary-treasurer,  testified  that  he  “came 
out  of  the  meeting  impressed  with  the  fact  that  the  bonds 
were  going  to  be  tendered  at  50”  (J.A.  258).  All  the  com¬ 
pany's  officials  tendered  debentures  very  close  to  that  figure 
(J.A.  645  et  seq.).  Tilt,  the  company's  president,  tendered  at 
49  and  50  (J.A.  658) .  Jaffin  advised  Lann  that  he  was  going  to 
tender  at  prices  between  45  and  50  (J.A.  461;  499)  and 
tendered  $22,550  face  amount  of  debentures  at  between  $44.75 
and  $49.75  ( J.A.  259-260) .  Lann’s  decision  to  tender  at  prices 
lower  than  the  others  to  insure  acceptance  evinces  no  lack  of 
confidence  in  Jaffin's  judgment  or  in  that  of  the  directors 
who  left  the  March  8  meeting  and  discussion  with  the  feeling 
that  50  would  be  the  probable  acceptance  figure.  Rather,  it  is 
typical  of  the  attitude,  expressed  by  Prescott,  that  certainty  of 
profits  is  more  important  to  a  dealer  than  holding  out  for 
“the  last  eighth”  (J.A.  209). 
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amount  was  not  available,  and  that  it  would  have  been 
misleading  to  have  mentioned  that  figure  to  the  persons 
from  whom  Lann  repurchased  debentures. 

Instead  of  relaying  the  information  obtained  on  March 
8  concerning  the  amount  of  funds  available  for  tenders,  the 
probability  of  a  call  within  the  very  near  future  and  re¬ 
demption  at  a  price  considerably  higher  than  current  mar¬ 
ket  prices,  petitioner,  in  offering  to  repurchase  the  deben¬ 
tures,  reported  that  the  whole  situation  was  still  indef¬ 
inite  and  that  nothing  new  had  occurred  (J.A.  210-11). 
This  clearly  constituted  fraudulent  non-disclosure  of  ma¬ 
terial  facts. 

Misrepresentations  as  to  the  Value  of  the  Phoenix  Prop¬ 
erty . 

Contrary  to  petitioner’s  assertion,  the  Order  for  Pro¬ 
ceedings  did  charge  Lann  with  fraudulent  misrepresenta¬ 
tion  in  repurchasing  debentures  by  reporting  that  the  cor¬ 
poration  might  accept  as  low  as  $50,000  for  its  remaining 
property  tJ.A.  8-9).  Petitioner  argues,  in  any  event,  that 
the  representation  was  justified  by  statements  of  corporate 
officials  on  March  8  and  other  circumstances  (Br.  47-8). 
The  evidence,  however,  is  to  the  contrary. 

Petitioner  relies  on  evidence  that  he  first  inspected 
the  building  on  March  8,  and  states  that  he  was  disap¬ 
pointed  by  its  state  of  disrepair  and  flood  hazard  ( J.A.  539, 
541).  He  also  refers  to  evidence  as  to  information  he 
received  that  day  that  the  American  Bridge  &  Wire  Com¬ 
pany  building,  in  the  same  area,  could  not  be  sold  for 
$50,000  (J.A.  542),  and  to  a  statement  on  March  8  by 
Bollier,  the  company’s  vice-president,  in  reply  to  Jaffin’s 
question  as  to  whether  the  management  thought  they  would 
accept  $125,000,  $100,000,  $75,000,  $50,000  or  any  other 
figure,  that  no  price  had  been  placed  on  the  property,  that 
no  offer  had  been  received,  and  that  any  offer  submitted 
would  be  entertained  (J.A.  226-7;  267;  490). 
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While  it  is  true  that  Lann  first  saw  the  Phoenix  build¬ 
ing  on  March  8,  there  is  nothing  to  show  that  he  learned 
anything  new.  He  had  known  from  correspondence  with 
the  company  much  earlier,  from  advices  of  Jaffin,  and  from 
an  inspection  of  the  property  by  his  representative,  one 
Percy  Cohen,  that  the  building  was  old,  badly  in  need  of 
repair  and  had  a  flood  hazard  (J.A.  589-90;  641).  Peti¬ 
tioner,  nevertheless,  had  been  of  the  opinion  that  the  prop¬ 
erty  was  worth  $150,000  (J.A.  590;  592).  Indeed,  Jaffin, 
who  accompanied  him  on  the  inspection,  did  not  revise 
downward  his  estimate  of  the  value  of  the  debentures  and 
later  that  day  expressed  to  Lann  his  continued  confidence 
in  the  debentures  and  a  willingness  to  buy  more  (J.A.  495; 
543). 

As  respects  the  American  Bridge  &  Wire  Co.  building, 
which  Lann  implies  he  used  as  a  gauge  in  revising  his 
estimate  of  the  value  of  the  Phoenix  property,  it  was  testi¬ 
fied  by  the  directors  that  during  the  discussion  they  had 
carefully  pointed  out  the  differences  in  the  two  plants,  viz ., 
that  in  the  case  of  flood,  the  American  Bridge  plant,  a  one 
story  building,  was  wholly  unusable,  whereas  the  Phoenix 
building,  consisting  of  four  stories,  could  be  operated  from 
the  three  upper  floors  (J.A.  234-5;  267;  373-4). 

Bollier’s  statement  afforded  no  reasonable  basis  for 
petitioners  subsequent  representation  that  the  corporation 
would  accept  $50,000  in  light  of  the  testimony  of  Silver- 
man  and  other  corporate  officials.  Silverman,  a  director, 
testified  that  all  of  the  directors  and  officers  present  at 
the  March  8  discussion  stated  that  $50,000  would  be  un¬ 
acceptable  and  that  they  would  not  consider  anything 
under  $100,000  (J.A.  373-4) ;  and  two  other  directors  tes¬ 
tified  that  no  one  indicated  that  $50,000  or  any  other  spe¬ 
cific  price  would  be  acceptable  (J.A.  235  ;  268). 

Lann’s  statement  that  the  company  might  accept 
$50,000  was  made  to  Prescott  on  the  evening  of  March  8 
( J.A.  208-9) .  Shortly  afterwards,  he  reported  to  Masterson 
that  as  a  result  of  “their  putting  a  man  on  the  board,”  they 
were  able  to  determine  that  the  new  valuation  of  the  build- 
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ing  would  be  between  $75,000  and  $100,000  as  compared 
with  the  $150,000  figure  at  which  it  was  carried  on  the  books 
and  the  figure  at  which  he  and  Masterson  also  had  pre¬ 
viously  arrived;  and  that  the  company  actually  would  be 
well  off  to  get  even  $50,000  in  light  of  market  conditions 
(J.A.  191-2).  In  light  of  the  evidence  to  which  we  have 
referred,  the  Commission  was  justified  in  concluding  that 
Lann,  in  falsely  and  misleadingly  reporting  the  information 
he  had  obtained  on  March  8,  wilfully  intended  to  deceive 
those  persons  for  whom  he  had  assumed  to  act. 

Non-Disclosvre  of  Jaffin' s  Opinion  and  Misrepresentations 

as  to  Petitioner's  Plans  for  Disposition  of  Repurchased 

Debentures. 

Petitioner’s  failure  to  inform  the  dealers,  to  whom  he 
was  so  pessimistic  in  advising  them  to  resell  their  custom¬ 
ers’  debentures,  that  Jaffin,  his  adviser  and  associate  with 
respect  to  the  debentures  had  expressed  continued  confidence 
and  a  willingness  to  purchase  debentures  reacquired,  was 
also  an  issue  within  the  charges  contained  in  the  Order  for 
Proceedings.68  That  non-disclosure  is  now  sought  to  be  jus¬ 
tified  on  the  feeble  explanation  that  Jaffin’s  interest  was  that 
of  a  long  term  investment  whereas  Lann’s  report  to  the 
dealers  pertained  to  liquidation  prospects.  The  record  dis¬ 
closes,  however,  that  Jafiin’s  interest  was  not  limited  to 
the  “long  view  concerning  the  prospects  of  the  company” 
as  petitioner  asserts  (Br.  49).  Thus,  his  discussion  with 
Lann  after  the  March  8  meeting  encompassed  the  value  of 
the  building  and  prospects  for  liquidation,  and  he  later 
tendered  for  redemption  $22,550  face  amount  of  debentures 
in  the  name  of  his  wife,  Janet  Jaffin,  at  prices  graduated 
between  44%  and  49%  ( J.A.  259-60;  648-650) .  In  view  of 
Jaffin’s  intimacy  with  the  financial  affairs  of  Phoenix  and 
the  fact  that  his  opinion  as  to  the  value  of  the  debentures 
had  previously  been  passed  on  by  Lann  to  the  dealers  in 


68  See  n.  25,  supra. 
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question  (J.A.  570),  we  believe  it  evident  that  Jaffin’s 
continued  confidence  in  the  debentures,  whether  as  an  in¬ 
vestment  proposition  or  otherwise,  was  a  material  fact 
which  ought  to  have  been  disclosed  to  those  persons  for 
whom  Lann  assumed  to  act  and  whom,  he  had  advised  to 
sell  upon  the  basis  of  information  acquired  in  a  representa¬ 
tive  capacity. 

Moreover,  Lann’s  statement,  in  reply  to  Masterson’s 
inquiry  as  to  what  he  intended  to  do  with  debentures  re¬ 
purchased,  that  he  would  just  try  to  “place  them  or  .  .  . 
perhaps  may  have  to  carry  them,  waiting  for  a  chance  on 
a  tender”  (J.A.  335;  cf.  J.A.  545)  cannot  be  justified  as 
simply  the  expression  of  an  honest  opinion  in  view  of  Jaf¬ 
fin’s  expressed  willingness  to  purchase  reacquired  deben¬ 
tures  and  Lann’s  reason  to  believe  that  a  call  for  tenders 
was  imminent.  This  is  highlighted  by  the  fact  that  almost 
immediately  after  his  repurchases,  Lann  resold  $31,000 
face  amount  of  debentures  to  Jaffin’s  wife  and  to  Schneider, 
Jaffin’s  law  associate,  at  substantial  profits  ( J.A.  623) ,  and  * 
on  May  12  tendered  $30,300  face  amount  of  debentures  to 
the  company  (J.A.  659),  the  acceptance  of  which  netted 
Wien  a  profit  of  approximately  $1,700  exclusive  of  the 
common  stock  which  was  retained  (J.A.  623).  Under  all 
of  the  circumstances,  Lann’s  statements  amounted  not 
only  to  wilful  non-disclosure  but  to  outright  misrepre¬ 
sentation  of  the  existing  facts. 


56 


CONCLUSION 

The  Commission’s  orders  should  be  affirmed. 

Respectfully  submitted, 

Roger  S.  Foster, 
Solicitor , 

•Robert  S.  Rubin, 

Associate  Solicitor, 

Alexander  Cohen, 
Attorney, 

Securities  and  Exchange  Commission, 
18th  and  Locust  Streets, 
Philadelphia  3,  Pa. 

RONALD  FRIEDENBERG, 

ARDEN  L.  ANDRESEN, 

Of  Counsel. 

June,  1947. 


*  Robert  S.  Rubin  died  shortly  after  completion  of  this 
brief. 
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.  SUPPLEMENT  1 

STATUTES  AND  REGULATIONS  INVOLVED 

Section  17(a)  of  the  Securities  Act  of  1933  (48  Stat. 
84) ,  15  U.S.C.  §  77q(a) : 

“(a)  It  shall  be  unlawful  for  any  person  in  the 
sale  of  any  securities  by  the  use  of  any  means  or  in¬ 
struments  of  transportation  or  communication  in  in¬ 
terstate  commerce  or  by  the  use  of  the  mails,  directly 
or  indirectly — 

(1)  to  employ  any  device,  scheme,  or  arti- 
five  to  defraud,  or 

(2)  to  obtain  money  or  property  by  means 
of  any  untrue  statement  of  a  material  fact  or 
any  omission  to  state  a  material  fact  necessary 
in  order  to  make  the  statement  made,  in  the  light 
of  the  circumstances  under  which  they  were  made, 
not  misleading,  or 

(3)  to  engage  in  any  transaction,  practice, 
or  course*  of  business  which  operates  or  would 
operate  as  a  fraud  or  deceit  upon  the  purchaser.” 

Section  10(b)  of  the  Securities  Exchange  Act  of  1934 
(48  Stat.  891) ,  15  U.S.C.  §  78j  (b) : 

“It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instrumentality 
of  interstate  commerce  or  of  the  mails,  or  of  any  facil¬ 
ity  of  any  national  securities  exchange — 

*  *  # 

(b)  To  use  or  employ,  in  connection  with  the  pur¬ 
chase  or  sale  of  any  security  registered  on  a  national 
securities  exchange  or  any  security  not  so  registered, 
any  manipulative  or  deceptive  device  or  contrivance 
in  contravention  of  such  rules  and  regulations  as  the 
Commission  may  prescribe  as  necessary  or  appropriate 
in  the  public  interest  or  for  the  protection  of  investors.” 
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Rule  X-10B-5,  adopted  under  Section  10(b) ,  supra: 

“It  shall  be  unlawful  ior  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instrumentality 
of  interstate  commerce,  or  of  the  mails,  .  .  . 

(1)  to  employ  any  device,  scheme,  or  artifice  to 
defraud, 

(2)  to  make  any  untrue  statement  of  a  material 
fact  or  to  omit  to  state  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in  the  light  of  the 
circumstances  under  which  they  were  made,  not  mis¬ 
leading,  or 

(3)  to  engage  in  any  act,  practice,  or  course  of 
business  which  operates  or  would  operate  as  a  fraud 
or  deceit  upon  any  person,  in  connection  with  the  pur¬ 
chase  or  sale  of  any  security.” 

Section  15(c)  (1)  of  the  Securities  Exchange  Act  of 
1934  (  52  Stat.  1075),  15  U.S.C.  §  78o(c)  (1) : 

“No  broker  or  dealer  shall  make  use  of  the  mails 
or  of  any  means  or  instrumentality  of  interstate  com¬ 
merce  to  effect  any  transaction  in,  or  to  induce  the 
purchase  or  sale  of,  any  security  (other  than  com¬ 
mercial  paper,  bankers’  acceptances,  or  commercial 
bills)  otherwise  than  on  a  national  securities  exchange, 
by  means  of  any  manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance.  The  Commission 
shall,  for  the  purposes  of  this  subsection,  by  rules  and 
regulations  define  such  devices  or  contrivances  as  are 
manipulative,  deceptive,  or  otherwise  fraudulent.” 

Rule  X-15C1-2,  adopted  under  Section  15(c)(1), 
supra: 

“(a)  The  term  ‘manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance/  as  used  in  section 
15(c)  (1)  of  the  Act,  is  hereby  defined  to  include  any 
act,  practice,  or  course  of  business  which  operates  or 
would  operate  as  a  fraud  or  deceit  upon  any  person. 

(b)  The  term  ‘manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance/  as  used  in  section 
15(c)  (1)  of  the  Act,  is  hereby  defined  to  include  any 
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untrue  statement  of  a  material  fact  and  any  omission 
to  state,  a  material  fact  necessary  in  order  to  make 
the  statements  made,  in  the  light  of  the  circumstances 
under  which  they  are  made,  not  misleading,  which 
statement  or  omission  is  made  with  knowledge  or 
reasonable  grounds  to  believe  that  it  is  untrue  or 
misleading. 

(c)  The  scope  of  this  rule  shall  not  be  limited  by 
any  specific  definitions  of  the  term  ‘manipulative,  de-  | 
ceptive,  or  other  fraudulent  device  or  contrivance’  con¬ 
tained  in  other  rules  adopted  pursuant  to  section 

15(c)  (1)  of  the  Act.”  j 

■■■  • 

Section  25(a)  of  the  Securities  Exchange  Act  of  1934 
(48  Stat.  901),  15  U.S.C.  §78(y)  (a) : 

“Any  person  aggrieved  by  an  order  issued  by  the 
Commission  in  a  proceeding  under  this  title  to  which 
such  person  is  a  party  may  obtain  a  review  of  such 
order  in  the  Circuit  Court  of  Appeals  of  the  United 
States,  within  any  circuit  wherein  such  person  resides 
or  has  his  principal  place  of  business,  or  in  the  Court 
of  Appeals  for  the  District  of  Columbia,  by  filing  in 
such  court,  within  sixty  days  after  the  entry  of  such  | 
order,  a  written  petition  praying  that  the  order  of 
the  Commission  be  modified  or  set  aside  in  whole  or  in 
part.  A  copy  of  such  petition  shall  be  forthwith  served  j 
upon  any  member  of  the  Commission,  and  thereupon  j 
the  Commission  shall  certify  and  file  in  the  court  a 
transcript  of  the  record  upon  which  the  order  com-  | 
plained  of  was  entered.  Upon  the  filing  of  such  tran-  j 
script  such  court  shall  have  exclusive  jurisdiction  to 
affinn,  modify,  and  enforce  or  set  aside  such  order, 
in  whole  or  in  part.  No  objection  to  the  order  of  the  ! 
Commission  shall  be  considered  by  the  court  unless  j 
such  objection  shall  have  been  urged  before  the  Com-  j 
mission.  The  finding  of  the  Commission  as  to  the  I 
facts,  if  supported  by  substantial  evidence,  shall  be  j 
conclusive.  Tf  either  party  shall  apply  to  the  court  for 
leave  to  adduce  additional  evidence,  and  shall  show 
to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  I 
grounds  for  failure  to  adduce  such  evidence  in  the 
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hearing  before  the  Commission,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Com¬ 
mission  and  to  be  adduced  upon  the  hearing  in  such 
manner  and  upon  such  terms  and  conditions  as  to  the 
court  may  seem  proper.  The  Commission  may  modify 
its  findings  as  to  the  facts,  by  reason  of  the  additional 
evidence  so  taken,  and  it  shall  file  such  modified  or 
new  findings,  which,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive,  and  its  recommendation,  if 
any,  for  the  modification  or  setting  aside  of  the  orig¬ 
inal  order.  The  Judgment  and  decree  of  the  court, 
affirming,  modifying,  and  enforcing  or  setting  aside, 
in  whole  or  in  part,  any  such  order  of  the  Commission, 
shall  be  final,  subject  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certiorari  or  certification  as 
provided  in  sections  239  and  240  of  the  Judicial  Code, 
as  amended  (U.S.C.,  title  28,  secs.  346  and  347) 
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SUPPLEMENT  3 

REPLY  TO  PETITIONER’S  SUPPLEMENT  3  EN¬ 
TITLED  “FURTHER  EXAMPLES  OF  COM¬ 
MISSION  MISREADING  OF  THE  RECORD”. 

Example  No.  1  is  answered  simply  by  reading  the 
entire  paragraph  containing  the  statement  of  which  peti¬ 
tioner  complains  (J.A.  50).  That  paragraph  sets  forth 
the  various  activities  of  petitioner  which  enabled  him  to 
liquidate  Wien’s  position  at  artificially  increased  prices. 
See  also  pp.  9-12,  15-6,  34-44,  supra. 

Example  No.  2  is  answered  by  the  evidence  that  pur¬ 
chasers  were  influenced  by  the  activity  in  the  sheets,  that 
they  were  led  to  believe  that  Wien  and  Gibb  were  making 
independent  competitive  markets,  and  that  in  dealing  with 
each  of  them  they  were  getting  the  “best  bid”  or  “best 
offer”.  See  pp.  29-30 ;  35-7 ;  41-4,  supra . 

Example  No.  3  is  a  repetition  of  the  complaint  made 
in  Example  No.  2. 

Example  No.  4  repeats  petitioner’s  contention  on  p.  37 
of  his  brief  and  is  answered  in  pp.  43-4,  supra. 

Example  No.  5  involves  generally  the  same  conten¬ 
tion  as  Example  2  and  has  already  been  answered.  See 
also  pp.  46-8,  supra. 

Examples  Nos.  6  and  7.  Petitioner’s  argument  that 
Lann  employed  Bimbaum  to  effect  the  sale  of  15  deben¬ 
tures  to  Masterson  on  December  3  in  order  to  give  Birn- 
baum  a  trade  as  a  reciprocal  favor  is  inconsistent  with 
the  other  evidence  in  this  case,  and  is,  moreover,  irrelevant 
in  light  of  the  use  made  of  Birnbaum’s  undisclosed  agency. 
See  pp.  41-3,  supra. 

Example  No.  8.  Contrary  to  petitioner’s  assertion, 
the  record  is  replete  with  evidence  that  other  dealers  were 
guided  by  the  activity  in  the  sheets  in  estimating  the  state 
of  the  over-the-counter  market  and  the  degree  of  active 
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trading  in  the  debentures.  Moreover,  quotations  in  the 
sheets  are  available  to  public  investors  through  brokerage 
houses.  See  pp.  5-6;  29-30;  35-6;  41-2,  supra.  Petitioner 
himself  states  on  p.  57  of  his  brief  in  Example  No.  5  of  his 
Supplement  3,  that  the  “rise  in  prices”  quoted  by  him  were 
due  “in  a  large  measure”  to  the  alleged  competitive  activity 
of  Mitchell  in  the  sheets.  If  petitioner  is  correct  in  arguing, 
as  he  does  elsewhere,  that  the  sheets  have  very  little  market 
significance,  then  his  proffered  reason  for  raising  Gibb’s  and 
Wien’s  quotations  are  inadequate  even  by  his  own  standards. 

Example  No.  9  as  to  Lann’s  obligation  to  disclose  the 
nature  of  his  activities  in  the  Phoenix  debentures  is  pri¬ 
marily  a  legal  argument  which  has  been  answered  above 
(p.  31).  Petitioner’s  factual  contention  in  this  regard 
has  also  been  answered :  see  pp.  34 ;  36-7,  supra.  It  may  also 
be  noted  that  the  practice  of  not  disclosing  the  identity 
of  one’s  principal  in  an  ordinary  brokerage  transaction 
is  irrelevant  to  the  type  of  fraudulent  non-disclosure  here 
involved;  e.g.,  non-disclosure  of  the  employment  of  Gibb, 
not  to  effect  a  trade  or  trades  in  accordance  with  customary 
industry  practice,  but  rather  to  make  an  ostensibly  inde¬ 
pendent  competitive  market  as  an  aid  to  petitioner’s  manip¬ 
ulative  program,  and  non-disclosure  of  the  fact  that  peti¬ 
tioner’s  customers  were  purchasing  debentures  at  manipu¬ 
lative  market  prices. 

Example  No.  10  is  answered,  supra ,  pp.  41-3. 

Example  No.  11  is  a  legal  argument  which  has  been 
dealt  with  pp.  31;  43,  supra.  Moreover,  the  record  refutes 
petitioner’s  assertion  that  Lann  made  it  known  that  he  “had 
.  .  .  control  over”  the  15  debentures  sold  to  Masterson. 
See  pp.  42-3,  supra. 
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SUPPLEMENT .  4 

EXCERPT  FROM  COMMISSION’S  OPINION  IN 
BARRETT  &  CO„  9  S.  E.  C.  319,  AT  329-331 
(1941)  RE  REPEAL  OF  RULE  X-10B-4. 

.  .  On  May  3,  1938,  we  suspended  its  effectiveness 
insofar  as  it  applied  to  securities  not  listed  or  admitted 
to  unlisted  trading  privileges  on  an  exchange.  The 
suspension  was  publicly  announced  in  a  release  which 
stated  that  ‘this  action  was  taken  following  a  confer¬ 
ence  with  representatives  of  the  over-the-counter  trade.’ 
Our  purpose  in  thus  deferring  the  effective  date  of 
the  rule  (the  effectiveness  of  which  has  been  suspended 
to  the  present  time  by  subsequent  orders)  was  to 
provide  an  opportunity  for  discussion  with  over-the- 
counter  dealers  and  their  organizations  as  to  a  more 
precise  formulation  of  prohibitions  against  manipula¬ 
tive  practices  in  the  over-the-counter  markets.  If  we 
had  said  no  more,  the  form  of  Rule  X-10B-4  might 
have  caused  the  industry  to  be  less  sharply  aware  of 
the  scope  of  Section  15(c)  (1)  and  Rule  X-15C1-2. 
However,  the  release  of  May  3,  1938,  contained  the 
following  statement:  ‘The  Commission  at  the  confer¬ 
ence  pointed  out  that  the  rule  as  originally  adopted 
in  no  way  altered  its  prior  policy,  but  was  a  mere  codi¬ 
fication  of  interpretations  of  the  Securities  Exchange 
Act  of  1934  as  reported  in  opinions  of  the  General 
Counsel  which  had  been  issued  from  time  to  time.’ 

“Section  15 A  (popularly  referred  to  as  the  Ma¬ 
loney  Amendment)  became  law  on  June  25,  1938. 
Thereafter,  on  November  1,  1938,  we  postponed  in¬ 
definitely  the  effectiveness  of  Rule  X-10B-4.  In  that 
release  it  was  stated  that — 

‘This  postponement  was  occasioned  by  the 
Commission’s  anticipation  that  one  or  more  na¬ 
tional  securities  associations  composed  of  over- 
the-counter  dealers  will  become  registered  as  such 
under  Section  15A  of  the  Securities  Exchange 
Act  of  1934  (The  Maloney  Amendment) .  If  these 
associations  complete  their  registrations  within  a 
reasonable  time,  the  Commission  will  then  collab- 
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orate  with  them  with  a  view  to  determining  the 
most  effective  measures  to  deter  manipulative 
practices  in  securities  not  admitted  to  trading  on 
exchanges/ 

"It  was  also  again  pointed  out  that  despite  the 
continued  suspension  of  the  rule  ‘certain  activities  with 
respect  to  a  security  not  registered  on  any  national 
securities  exchange  which  would  violate  Section  9(a) 
of  the  Securities  Exchange  Act,  if  they  related  to  a 
security  registered  on  a  national  securities  exchange 
will,  generally  speaking,  violate  Section  15  of  that  Act 
as  well  as  Section  17  (a)  of  the  Securities  Act  of  1933/ 
Thus,  the  releases  were  intended  to  make  it  clear  that 
Rule  X-10B-4  in  no  way  affected  the  prohibitions 
against  manipulation  of  unlisted  securities  contained 
in  Section  15(c)  (1)  and  the  rule  promulgated  there¬ 
under.  However,  since  it  does  not  appear  that  the 
rule  will  be  helpful  as  a  clarification  and  since  its 
present  status  may  lead  to  confusion,  we  shall  repeal 
the  rule  and  it  will  be  stricken  from  our  next  revised 
compilation  of  Rules  and  Regulations  under  the  Se¬ 
curities  Exchange  Act.  The  repeal  of  the  rule  will  in 
no  way  affect  the  present  status  of  over-the-counter 
manipulation  of  an  unlisted  security.  Such  manipula¬ 
tion  will  continue  to  be — as  it  always  has  been — a  vio¬ 
lation  of  the  common  law,  of  Section  17(a)  of  the 
Securities  Act,  and  of  Section  15(c)  (1)  of  the  Se¬ 
curities  Exchange  Act  and  Rule  X-15C1-2  thereunder.” 
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I 

A  Petition  for  Review. 

To  the  Judges  of  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia : 

1.  Your  petitioner  is  an  individual  resident  of  the  State 
of  New  York  until  recently  engaged  in  the  business  of  act- 
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ing  as  a  broker  dealer  as  a  partner  in  a  co-partnership  do¬ 
ing  business  under  the  firm  name  and  style  of  M.  S.  Wien 
&  Co.,  at  40  Exchange  Place,  New  York,  New  York. 

2.  The  respondent,  Securities  and  Exchange  Commission, 
is  a  governmental  agency  of  the  United  States  established 
under  Section  4(a)  of  the  Securities  Exchange  Act  of  1934, 
15  U.  S.  C.  §  7Sd(a). 

3.  M.  S.  Wien  &  Co.,  of  which  petitioner  was  a  member, 
was  duly  registered  with  the  Securities  and  Exchange  Com¬ 
mission  as  a  broker  and  dealer  under  Section  15(b)  of  the 
said  Securities  Exchange  Act  of  1934,  15  U.  S.  C.  §  78o(b). 

B  4.  On  or  about  June  20,  1944  the  respondent  com¬ 
menced  proceedings  under  Section  15  (b)  of  the  said 
Securities  Exchange  Act  of  1934,  15  U.  S.  C.  §  78o(b)  to 
determine  whether  M.  S.  Wien  &  Co.  had  wilfully  violated 
Section  17(a)  of  the  Securities  Act  of  1933,  15  U.  S.  C.  § 
77g,  and  Sections  10  (b),  15  U.  S.  C.  78j(b),  and  15  (c)  (1), 
15  U.  S.  C.  78o(c)(l),  of  the  Securities  Exchange  Act  of 
1934  and  Rules  X-10B-5  and  X-15C1-2  thereunder,  provi¬ 
sions  generally  prohibiting  fraud  in  securities  transactions, 
and  if  so  whether  its  registration  as  a  broker  dealer  should 
be  revoked. 

5.  Hearings  were  held  before  a  trial  examiner  of  the  re¬ 
spondent  who  published  findings  absolving  M.  S.  Wien  &  Co. 
of  violations  of  the  stated  provisions  of  law.  Subsequently 
the  Commission  itself  published  an  opinion  holding  that 
M.  S.  Wien  &  Co.  had  wilfully  violated  the  stated  provi¬ 
sions  of  law  and  that  your  petitioner  was  primarily  respon¬ 
sible  for  such  violations,  and  ordered  that  the  registration 
of  M.  S.  Wien  &  Co.  should  be  revoked,  with  the  right  to 
M.  S.  Wien  &  Co.  to  reapply  for  registration  after  thirty 
days  “if  at  the  time  of  such  reapplication  Joseph  J.  Lann 
shall  have  withdrawn  from  M.  S.  Wien  &  Co.  and  shall  have 
become  disassociated  from  its  business”.  The  said  order 
was  entered  on  September  16,  1946  and  on  November  6, 
1946  the  respondent  Commission  entered  an  order  denying 
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a  petition  for  rehearing  filed  by  M.  S.  Wien  &  Co.  and  a 
supplemental  memorandum  filed  by  your  petitioner  in¬ 
dividually  by  leave  of  the  Commission. 

6.  Your  petitioner  is  aggrieved  by  said  orders  since  they 
exclude  him  from  his  chosen  career  in  a  business  in  which 
he  has  spent  twenty-six  years. 

C  7.  Your  petitioner  alleges  that  the  Securities  and 
Exchange  Commission  committed  error  in  its  said 
orders,  and  that  such  errors  are  as  follows : 

(a)  The  Commission  erred  in  finding  that  petitioner’s 
activity  and  that  of  M.  S.  Wien  &  Co.  violated  Section  17(a) 
of  the  Securities  Act  of  1933,  Sections  10(b)  and  15(c)  of 
the  Securities  Exchange  Act  of  1934  and  Rules  X-10B-5  and 
X-15C1-2  thereunder. 

(b)  There  is  no  substantial  evidence  that  petitioner  or 
M.  S.  Wien  &  Co.  violated  said  provisions  of  law  or  that 
any  violations  were  wilful. 

(c)  The  Commission  erred  in  failing  to  state  the  stand¬ 
ards  which  petitioner  was  found  to  have  violated. 

(d)  The  Commission’s  findings  erroneously  sought  to 
extend  the  definition  of  fraud  beyond  that  set  forth  in  the 
statute  or  its  rules  and  beyond  that  authorized  by  statute. 

(e)  The  Commission’s  findings  erroneously  seek  to  ap¬ 
ply  to  the  over  the  counter  market  standards  of  conduct 
formulated  with  reference  to  the  entirely  different  condi¬ 
tions  present  in  an  exchange  or  auction  market. 

(f)  The  Commission  disregarded  credible  evidence  and 
based  its  findings  on  a  picking  and  choosing  of  incredible 
testimony. 

(g)  The  findings  of  the  Commission  are  without  sup¬ 
port  in  the  record. 

(h)  The  Commission  erred  in  making  inferences  as  to 
petitioner’s  motives  which  were  not  permissible  in  the 
state  of  the  record. 
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(i)  The  Commission  erred  in  failing  to  give  proper 
weight  to  the  findings  of  its  own  trial  examiner  who  heard 
the  witnesses  and  was  in  a  position  to  judge  the  credibility 
of  the  witnesses. 

D  (j)  The  Commission  erred  in  making  inferences 

contrary  to  those  compelled  by  the  record  and  ig¬ 
nored  permissible  and  reasonable  inferences  compelled  by 
the  record. 

(k)  The  Commission  erred  in  ignoring  the  established 
character  of  the  over  the  counter  markets  as  opposed  to 
exchange  or  auction  markets. 

(l)  The  Commission  erred  in  ignoring  the  informed  char¬ 
acter  of  the  persons  with  whom  petitioner  dealt  and  the 
uncontroverted  evidence  that  none  of  them  were  defrauded 
and  that  they  all  acted  on  their  own  judgment  and  all  real¬ 
ized  a  profit. 

(m)  The  Commission  erred  in  failing  to  give  proper  con¬ 
sideration  to  petitioner’s  arguments  and  briefs. 

(n)  The  Commission  erred  in  basing  conclusions  con¬ 
cerning  petitioner’s  motives  on  facts  not  known  to  the  pe¬ 
titioner. 

(o)  The  Commission  erred  in  finding  petitioner  had  en¬ 
gaged  in  accumulation  and  disposition  of  a  block  of  securi¬ 
ties  instead  of  in  normal  position  trading. 

(p)  The  Commission  erred  in  holding  that  prices  of  the 
securities  in  question  had  been  artificially  raised  by  peti¬ 
tioner  and  in  failing  to  find  that  prices  quoted  by  petitioner 
were  quoted  in  an  attempt  to  evaluate  the  forces  of  sup¬ 
ply  and  demand. 

(q)  The  Commission  erred  in  finding  that  petitioner  was 
under  a  duty  to  disclose  to  persons  selling  securities  to  him 
the  opinions  of  other  persons  which  he  did  not  share  and 
on  which  he  did  not  rely  in  his  personal  affairs. 
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E  (r)  The  Commission  erred  in  concluding  without 

evidence  that  any  omissions  of  petitioner  to  state 
facts  were  material  and  in  concluding  without  evidence  that 
any  such  omissions  were  willful. 

(s)  The  Commission  erred  in  finding  that  the  petitioner 
“in  a  series  of  transactions  raised  the  price  of”  Phoenix 
Silk  Corporation  debentures. 

(t)  The  Commission  erred  in  finding  that  the  public  in¬ 
terest  required  the  revocation  of  M.  S.  Wien  &  Co.’s  regis¬ 
tration  and  the  exclusion  of  petitioner  from  business  as  a 
broker  dealer,  and  such  finding  was  arbitrary  and  unreason¬ 
able. 

(u)  Your  petitioner  further  represents  and  shows  to  the 
Court  that  each  and  every  one  of  the  findings  of  the  Com¬ 
mission  is  without  warrant  of  law  and  is  contrary  to  law; 
that  the  Securities  and  Exchange  Commission  was  without 
authority  of  law  to  make  such  orders  or  any  order  in  the 
premises  except  to  dismiss  the  said  proceeding;  and  your 
petitioner  says  that  it  is  aggrieved  by  each  and  every  one 
of  the  findings  of  the  Commission,  and  by  its  orders,  and 
prays  for  a  review  of  said  orders,  and  of  the  findings  and 
opinion,  upon  which  they  are  based. 

Wherefore,  your  petitioner  prays  this  Court : 

A.  That  a  copy  of  this  petition  be  forthwith  served  upon 
the  Commission  by  serving  any  member  of  the  Commission 
or  the  Secretary  of  the  Commission,  and  that  upon  such 
service  the  Securities  and  Exchange  Commission  shall  be 
required  to  file  in  this  Court  a  full,  true  and  complete  trans¬ 
script  of  the  record  upon  which  the  said  orders  of  Septem¬ 
ber  16, 1946  and  November  6, 1946  were  entered ; 

B.  That  this  Court  review,  annul  and  set  aside  the  said 
findings,  opinions  and  orders  of  the  Commission  and  hold 
the  said  orders  to  be  void  and  of  no  effect ; 


6 


F  C.  That  this  Court  grant  such  other  and  further 
relief  as  to  the  Court  may  seem  appropriate. 

Joseph  J.  Lann 

Milton  V.  Freeman, 

Arnold  &  Fortas, 

8*21  -  15th  Street,  N.  W., 

Washington  5,  D.  C. 

Attorneys  for  Petitioner. 

City  of  Washington,  District  of  Columbia,  ss: 

Joseph  J.  Lann,  being  duly  sworn,  deposes  and  says  that 
he  lias  read  the  above  Petition  for  Review,  that  he  knows  its 
contents,  that  as  to  the  facts  stated  therein  as  of  knowledge 
he  knows  them  to  be  true;  and  that  as  to  facts  stated  therein 
on  information  and  belief  he  believes  them  to  be  true. 

Joseph  J.  Lann 

Subscribed  and  sworn  to  before  me  this  27th  day  of  De¬ 
cember,  1946. 

Marguerite  E.  O’Brien, 

( Seal)  Notary  Public ,  D.  C. 

My  Commission  Expires  April  14,  1951. 
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659  [June  20  1944] 

UNITED  STATES  OF  AMERICA 
BEFORE  THE  SECURITIES  AND  EXCHANGE  COMMISSION 

At  a  regular  session  of  the  Securities  and  Exchange  Com¬ 
mission  held  at  its  office  in  the  City  of  Philadelphia, 
Pennsylvania  on  the  20th  day  of  June  1944 

In  the  Matter  of 

M.  S.  Wien  &  Co.,  25  Broad  Street,  New  York,  New  York 

Order  for  Proceedings  and  Notice  of  Hearing  on  the  Ques¬ 
tion  of  Revocation  and  Suspension  of  Registration 
Pursuant  to  Section  15(b)  of  the  Securities  Exchange 
Act  of  1934  and  Suspension  and  Expulsion  from  a 
Registered  Securities  Association  Pursuant  to  Section 
15A  of  Said  Act. 

I 

The  Commission’s  public  official  files  disclose  that: 

M.  S.  Wien  &  Co.,  a  partnership  composed  of  Melville  S. 
Wien,  Joseph  J.  Lann  and  Irving  S.  Wynn,  hereinafter 
referred  to  as  registrant,  is  registered  as  a  broker  and 
dealer  pursuant  to  Section  15(b)  of  the  Securities  Ex¬ 
change  Act  of  1934.  Registrant  is  also  a  member  of  the 
National  Association  of  Securities  Dealers,  Inc.,  a  securities 
association  registered  pursuant  to  Section  15A  of  the  Se¬ 
curities  Exchange  Act  of  1934. 

II 

Members  of  its  staff  have  reported  to  the  Commission 
information  obtained  as  a  result  of  an  investigation  of  said 
registrant  which  tends  to  show  that : 

A.  At  all  times  hereinafter  mentioned  the  “5%  income 
debenture  bonds  due  1968  with  stock”,  hereinafter  called 
“debentures”,  of  Phoenix  Silk  Corporation,  hereinafter 
called  “the  company”,  were  traded  on  the  over-the-counter 
market  on  the  basis  of  one  bond,  face  value  $1,000,  and  60 
shares  of  common  stock. 
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B.  During  the  period  from  about  October  14,  1943  to 
about  December  31,  1943,  while  registrant  was  publishing 
“B-W”  bids  and  “O-W”  offers  for  said  debentures,  it 
caused  certain  other  dealers  to  quote  and  publish  bids  and 
offers  for  said  debentures  at  successively  higher  prices  de¬ 
termined  and  stipulated  by  registrant;  and  by  a  series  of 
transactions  effected  by  registrant,  alone  and  with  one  or 
more  persons,  registrant  created  actual  and  apparent  trad¬ 
ing  activity  and  raised  the  price  of  said  debentures  from  a 
price  of  approximately  20  to  approximately  40%,  for  the 
purpose  of  inducing  the  purchase  of  said  debentures  by 
others. 

C.  During  the  aforementioned  period,  registrant  sold  to 
various  persons  and  induced  such  persons  to  buy  from 
registrant  $56,000  face  value  of  said  debentures  at  succes¬ 
sively  higher  prices  comparable  to  those  to  which  it  had 

raised  the  price  of  said  debentures. 

660  D.  During  the  aforementioned  period,  registrant 

sold  to  various  persons  and  induced  such  persons  to 
buy  from  registrant  various  amounts  of  said  debentures 
and  effected  such  transactions  by  means  of  representations 
concerning  the  over-the-counter  market  prices  for  such  de¬ 
bentures,  without  disclosing  that  the  market  price  for  the 
said  debentures  had  been  artificially  raised  by  the  acts  of 
registrant  as  hereinabove  set  forth. 

E.  On  March  8,  1944,  Lann  attended  the  annual  meeting 
of  stockholders  of  the  company  and  caused  to  be  voted 
proxies  of  certain  stockholders,  which  he  had  solicited  and 
obtained  from  or  through  persons  to  whom  registrant  had 
sold  said  debentures.  Immediately  following  the  stock¬ 
holders’  meeting,  registrant  solicited  various  of  the  per¬ 
sons  from  whom  he  had  obtained  proxies  as  aforesaid  to 
resell  to  registrant  debentures  which  registrant  had  previ¬ 
ously  sold  to  such  persons,  and  effected  such  transactions 
and  induced  such  persons  to  resell  said  debentures  to  it  by 
means  of  representations  that  certain  property  of  the  com- 
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pany  was  not  worth  $150,000  as  had  been  represented  at  the 
time  of  the  sale  of  said  units  to  such  persons,  that  the  direc¬ 
tors  would  consider  a  bid  of  $50,000  for  such  property,  that 
prices  for  said  debentures  higher  than  the  prevailing  mar¬ 
ket  prices  were  not  warranted,  and  that  registrant  felt 
morally  obligated  because  of  these  facts  to  repurchase  the 
debentures  from  such  persons,  but  without  disclosing  infor¬ 
mation  which  Lann  had  obtained  at  said  stockholders  ’  meet¬ 
ing  to  the  effect  that  the  company  had  approximately  $71,- 
000  available  for  the  purchase  of  said  debentures  (without 
stock)  upon  tender  and  that  the  company  intended  shortly 
after  the  stockholders’  meeting  to  issue  a  call  for  tenders, 
and  without  disclosing  that  registrant  intended  to  repur¬ 
chase  the  debentures  for  the  purpose  Of  tendering  them  to 
the  company  at  a  higher  price. 

Ill 

The  information  reported  to  the  Commission  by  mem¬ 
bers  of  its  staff  as  set  forth  in  Paragraph  II  hereof  tends, 
if  true,  to  show: 

A.  That  registrant  violated  Section  17(a)  of  the  Securi¬ 
ties  Act  of  1933  in  that  in  the  sale  of  securities  by  the  use 
of  means  and  instruments  of  transportation  and  communi¬ 
cation  in  interstate  commerce  and  by  the  use  of  the  mails, 
registrant  employed  devices,  schemes  and  artifices  to  de¬ 
fraud  and  obtained  money  and  property  by  means  of  un¬ 
true  statements  of  material  facts  and  omissions  to  state 
material  facts  necessary  in  order  to  make  the  statements 
made,  in  the  light  of  the  circumstances  under  which  they 
were  made,  not  misleading,  and  engaged  in  transactions, 
practices  and  a  course  of  business  which  would  and  did 
operate  as  a  fraud  and  deceit  upon  the  purchasers. 

B.  That  registrant  violated  Section  15(c)(1)  of  the  Se¬ 
curities  Exchange  Act  of  1934  in  that  registrant  made  use 
of  the  mails  and  of  means  and  instrumentalities  of  inter¬ 
state  commerce  to  effect  transactions  in  and  to  induce  the 
purchase  and  sale  of  securities,  otherwise  than  on  a  na- 
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tional  securities  exchange,  by  means  of  manipulative,  de¬ 
ceptive,  and  other  fraudulent  devices  and  contrivances  as 
defined  by  Rules  X-15C1-2  (a)  and  (b)  adopted  under  said 
section. 

C.  That  registrant  violated  Section  10(b)  of  the  Se¬ 
curities  Exchange  Act  of  1934  in  that  registrant  by  use  of 
means  and  instrumentalities  of  interstate  commerce  and 
of  the  mails,  in  connection  with  the  purchase  and  sale  of 
securities,  employed  a  device,  scheme  and  artifice  to  de¬ 
fraud,  made  untrue  statements  of  material  facts  and  omitted 
to  state  material  facts  necessary  in  order  to  make  the  state¬ 
ments  made,  in  the  light  of  the  circumstances  under  which 
they  were  made,  not  misleading  and  engaged  in  acts,  prac¬ 
tices  and  a  course  of  business  which  would  and  did  operate 
as  a  fraud  and  deceit  upon  purchasers,  in  contravention  of 
Rule  X-10B-5  prescribed  by  the  Commission  under  said 
section. 

IV. 

661  The  Commission,  having  considered  the  aforesaid 
information,  deems  it  necessary  and  appropriate  in 
the  public  interest  and  for  the  protection  of  investors  that 
proceedings  be  instituted  to  determine : 

(a)  Whether  the  statements  set  forth  in  Paragraph  II 
hereof  are  true ; 

(b)  Whether  registrant  has  wilfully  violated  Section 
17(a)  of  the  Securities  Act  of  1933; 

(c)  Whether  registrant  has  wilfully  violated  Section 
15(c)(1)  of  the  Securities  Exchange  Act  of  1934  and  Rules 
X-15Cl-2(a)  and  (b)  adopted  under  said  section; 

(d)  Whether  registrant  has  wilfully  violated  Section 
10(b)  of  the  Securities  Exchange  Act  of  1934  and  Rule 
X-10B-5  prescribed  by  the  Commission  under  said  section ; 

(e)  Whether,  pursuant  to  Section  15(b)  of  the  Securities 
Exchange  Act  of  1934,  it  is  in  the  public  interest  to  revoke 
the  registration  of  registrant; 

(f)  Whether,  pursuant  to  Section  15(b)  of  the  Securities 
Exchange  Act  of  1934,  pending  final  determination,  it  is 
necessary  or  appropriate  in  the  public  interest  or  for  the 


protection  of  investors  to  suspend  the  registration  of 
registrant;  and 

(g)  Whether,  pursuant  to  Section  15A  of  the  Securities 
Exchange  Act  of  1934,  it  is  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or  to  carry 
out  the  purposes  of  said  section  to  suspend  registrant  for  a 
period  not  exceeding  twelve  (12)  months,  or  to  expel  regis¬ 
trant,  from  membership  in  the  National  Association  of  Se¬ 
curities  Dealers,  Inc. 

V 

It  is  Hereby  Ordered  that  a  hearing  for  the  purpose  of 
taking  evidence  on  the  questions  set  forth  in  Paragraph  IV 
hereof  be  held  at  10:00  A.  M.,  on  July  10,  1944,  at  the  Se¬ 
curities  and  Exchange  Commission,  120  Broadway,  New 
York  5,  New  York,  and  thereafter  at  such  times  and  places 
as  the  officer  hereinafter  designated  to  conduct  said  hear¬ 
ing  may  determine ;  and  William  J.  Cogan  is  hereby  desig¬ 
nated  as  the  officer  of  the  Commission  to  conduct  said  hear¬ 
ing  and,  pursuant  to  Section  21(b)  of  the  Securities  Ex¬ 
change  Act  of  1934,  is  hereby  authorized  to  administer  oaths 
and  affirmations,  subpoena  witnesses,  compel  their  at¬ 
tendance,  take  evidence,  and  require  the  production  of  any 
books,  papers,  correspondence,  memoranda,  or  other 
records  deemed  relevant  or  material  to  the  matters  in  issue 
at  said  hearing,  and  to  perform  all  other  duties  in  connec¬ 
tion  therewith  as  authorized  by  law. 

It  is  Further  Ordered  that  this  order  and  notice  be 
served  on  registrant  personally  or  by  registered  mail  not 
less  than  seven  (7)  days  prior  to  the  time  of  hearing. 
662  Upon  the  completion  of  the  taking  of  evidence  in 
this  matter,  the  officer  conducting  said  hearing  is  di¬ 
rected  to  conclude  said  hearing,  prepare  a  report  to  the 
Commission  and  transmit  same  with  a  record  of  the  hearing 
to  the  Commission. 

Bv  the  Commission. 

m 

Orval  L.  Du  Bois, 

Secretary. 
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2858  UNITED  STATES  OF  AMERICA 

BEFORE  THE  SECURITIES  AND  EXCHANGE  COMMISSION 

At  a  regular  session  of  the  Securities  and  Exchange  Com¬ 
mission  held  at  its  office  in  the  City  of  Philadelphia, 
Pennsylvania  on  the  11th  day  of  December  1944 

In  the  Matter  of 

M.  S.  Wien  &  Co.  25  Broad  Street  New  York,  New  York 

Order  Re  Motion  to  Amend  Order  for  Proceedings;  Request 
of  Respondent  to  be  Heard  Re  Proposed  Amendment. 

On  June  20,  1944,  the  Commission  directed  that  proceed¬ 
ings  be  instituted  to  determine  whether  the  registration  as 
a  broker  and  dealer  of  M.  S.  Wien  &  Co.  should  be  re¬ 
voked  or  suspended  pursuant  to  Section  15(b)  of  the  Se¬ 
curities  Exchange  Act  of  1934  and  whether,  pursuant  to 
Section  15A  of  the  Act,  said  company  should  be  suspended 
or  expelled  from  the  National  Association  of  Securities 
Dealers,  Inc. 

Counsel  for  the  Trading  and  Exchange  Division  during 
the  course  of  the  hearing  made  a  motion  to  amend  Section 
II,  Subdivision  E  of  the  order  for  proceedings,  dated  June 
20,  1944,  by  substituting  for  the  words,  “which  Lann  had 
obtained  at  said  stockholders  meeting,”  the  words,  “which 
Lann  obtained  while  attending  said  stockholders  meeting 
or  immediately  before  or  immediately  after  said  meeting.” 
Counsel  for  the  respondent  objected  to  the  amendment  of 
the  order  and  stated  that  he  desired  to  be  heard  bv  the  Com- 
mission  in  connection  with  the  motion  of  counsel  for  the 
Trading  and  Exchange  Division. 

Upon  full  consideration  of  the  matters  set  forth  in  said 
motion  and  the  request  of  counsel  for  the  respondent  to  be 
heard  in  connection  therewith 

It  is  Ordered  that  the  request  of  counsel  for  the  respond¬ 
ent  to  be  heard  in  connection  with  the  motion  to  amend  is 
hereby  denied,  and  the  order  for  proceedings  be  and  the 
same  is  hereby  amended  in  the  manner  set  forth  above. 
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It  is  Further  Ordered  that  if  counsel  for  the  respondent 
wishes  an  opportunity  to  adduce  any  additional  evidence  on 
behalf  of  respondent  with  respect  to  the  issues  presented 
by  the  order  as  amended  and  if  a  request  therefor  is  filed 
in  writing  with  the  trial  examiner  within  two  (2)  days  of 
the  receipt  of  this  order,  the  trial  examiner  is  authorized 
to  reopen  the  record  and  reconvene  the  hearing  within 
fourteen  (14)  days  thereafter. 

By  the  Commission. 

Orval  L.  Du  Bois 

Secretary 

#«•*###** 
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238  UNITED  STATES  OF  AMERICA 
SECURITIES  AND  EXCHANGE  COMMISSION 

Trial  Examiner’s  Report. 

In  the  Matter  of 

M.  S.  Wien  &  Co.,  25  Broad  Street,  New  York,  N.  Y. 
*#***#**# 

239  This  is  a  proceeding,  pursuant  to  Section  15(b) 
of  the  Securities  Exchange  Act  of  1934,  as  amended, 

to  determine  whether  the  registration  as  broker-dealer  of 
M.  S.  Wien  &  Company,  25  Broad  Street,  New  York,  N.  Y., 
should  be  revoked  or  suspended,  pursuant  to  Section  15(a) 
of  the  Securities  Exchange  Act  of  1934  or  if  it  is  necessary 
or  appropriate  in  the  public  interest  or  for  the  protection 
of  investors  to  suspend  M.  S.  Wien  &  Co.  for  a  period  not 
exceeding  12  months  or  to  expel  said  firm  from  member¬ 
ship  in  the  National  Association  of  Securities  Dealers,  Inc. 
***#####* 

246  FINDINGS 

1.  M.  S.  Wien  &  Company  (hereinafter  referred  to  as 
Respondent)  is  registered  as  a  broker  and  dealer  pursuant 
to  Section  15(b)  of  the  Securities  Exchange  Act  of  1934, 
and  is  also  a  member  of  the  National  Association  of  Se¬ 
curities  Dealers,  Inc.,  a  national  association  registered  pur¬ 
suant  to  Section  15(a)  of  the  said  Act.  (R.  4) 

247  2.  The  Respondent  is  a  partnership  composed  ol‘ 
Melville  S.  Wien,  Irving  S.  Wynn  and  .Joseph  J. 

Lann,  each  of  whom  has  an  equal  interest  in  the  firm  (R. 
1211,  1213,  1215). 

3.  Melville  S.  Wien  and  Irving  S.  Wynn  are  brothers  and 
Joseph  J.  Lann  is  married  to  the  sister  of  said  Melville  S. 
Wien  and  Irving  S.  Wynn  (R.  1229, 1515). 

4.  For  the  past  25  years  the  Respondent  has  been  en¬ 
gaged  in  a  general  over-the-counter  securities  business, 
specializing  in  reorganization  securities  and  liquidation 
situations.  The  major  portion  of  its  business  is  for  its  own 
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account,  with  only  10%  to  15%  for  the  account  of  others, 
mostly  other  dealers,  and  with  only  about  3%  to  4%  of  its 
business  done  with  the  public.  (R.  1264,  1265,  1517,  1518, 
1603, 1604). 

5.  The  respondent  does  not  engage  in  any  underwriting 
activities  or  transactions  and  does  not  participate  in  syndi¬ 
cate  selling  groups  (R.  1264). 

6.  All  three  partners  of  the  Respondent  act  as  traders 
with  Irving  S.  Wynn  confining  himself  to  foreign  securities 
while  Melville  S.  Wien  and  Joseph  J.  Lann  trade  generally 
in  all  securities,  in  addition  to  which  Joseph  J.  Lann 
handles  the  trading  in  special  situations  such  as  reorgani¬ 
zation  and  liquidation.  (R.  1211,  1235,  1246,  1518). 

24S  7.  Respondent  employs  two  additional  traders; 

one  for  new  securities  and  one  to  trade  in  specific 
designated  securities  and  to  assist  Melville  S.  Wien.  These, 
together  with  the  members  of  the  firm  and  a  telephone 
operator  plus  a  salesman  occupy  the  trading  room  on  the 
premises  of  the  Respondent  (R.  1245,  1246). 

8.  At  the  trading  table  in  the  trading  room  of  the  Re¬ 
spondent  are  two  telephone  monitor  boards  which  the 
Respondent  calls  turrets,  and  these  provide  two  connec¬ 
tions  each  so  that  any  of  the  four  traders  can  plug  into  any 
particular  call  as  desired.  (R.  1247) 

9.  The  Respondent  has  40  direct  telephone  lines.  One 
is  called  the  private  line  system  and  there  are  12  extension 
lines  from  the  private  line  system  to  the  main  telephone 
switchboard  located  in  the  main  trading  room.  (R.  1246) 

10.  The  Respondent  maintains  a  daily  position  sheet 
which  indicates  the  firm’s  position  in  each  security  as  of 
that  day.  Each  of  the  partners  has  access  to  the  said  daily 
position  sheet  and  from  time  to  time  inspects  the  same.  (R. 
1214, 1215, 1266) 

11.  As  of  the  period  from  September  30,  1943  to  June 
30,  1944,  the  net  capital  position  of  Respondent  was  fairly 
modest.  (R.  1276,  1516)  However,  this  is  in  no  way  a 

measure  of  the  amount  of  business  conducted  by 
249  the  Respondent,  since  the  total  volume  of  purchases 
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and  sales  made  by  the  Respondent  for  the  12-month  pe¬ 
riod  from  July  1,  1943  to  June  30,  1944  was  approximately 
$29,600,000,  of  which  the  monthly  volume  was  as  follows: 


Month  Purchase  Sales 

July  1943  . $  877,553.72  $  896,363.93 

August  1943  .  867,816.70  879,789.22 

Sept.  1943  .  757,766.59  764,115.22 

Oct.  1943  .  564,542.47  589,474.77 

Nov.  1943  .  959,328.09  967,565.17 

Dec.  1943  .  S80, 357.15  882,476.51 

Jan.  1944  .  1,272,414.36  1,310,425.45 

Feb.  1944  .  933,302.31  885,636.79 

Mar.  1944  .  1,740,003.21  1,712,493.23 

Apr.  1944  .  2,089,191.36  2,115,842.80 

May  1944  .  2,350,222.87  2,435,590.28 

June  1944  .  1,422,235.08  1,472,730.31 


$14,724,733.91  $14,912,503.72 

(R.  1516,  1517). 

12.  Phoenix  Silk  Corporation,  which  was  organized  and 
existing  under  the  laws  of  the  State  of  New  Jersey  was 
reorganized  under  the  provisions  of  Section  77B  of  the 
Bankruptcy  Act.  As  part  of  the  plan,  which  became  ef¬ 
fective  in  1938,  Phoenix  Silk  Corporation  was  organized 
under  the  laws  of  the  State  of  Pennsylvania  to  take  over 
the  assets  of  the  New  Jersey  corporation.  Under  the  plan, 
the  holder  of  a  $100  first  mortgage  bond  of  the  New  Jersey 
corporation  received  a  $50  debenture  and  3  shares  of  com¬ 
mon  stock  issued  by  the  Pennsylvania  corporation.  Upon 
completion  of  the  plan  Phoenix  Silk  Corporation, 
250  Pennsylvania,  had  authorized  $418,600  principal 
amount  of  5%  income  debentures  due  January  1, 
1968  and  34,083  shares  of  $1  par  value  common  stock 
(Respt.  Exh.  L,  M.  X;  R.  483,  486,  592,  635). 

13.  At  all  times  hereinafter  mentioned  the  said  deben¬ 
tures  and  stock  were  sold  and  traded  on  the  over-the- 
counter  market  on  the  basis  of  one  bond,  face  value  $1000, 
with  60  shares  of  common  stock  (R.  302,  487,  592). 
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14.  Phoenix  Silk  Corporation  owned  three  factory  plants 
at  the  beginning  of  1943,  which  were  known  as  the  Potts- 
ville  plant  and  Allentown  No.  1  and  Allentown  No.  2,  re¬ 
spectively.  The  company  at  that  time  occupied  the  Allen¬ 
town  No.  1  plant  in  part  for  its  manufacturing  business 
and  rented  the  remainder  of  its  properties  (Corn’s.  Ex. 
26; R.  629). 

15.  The  company  sold  its  Allentown  No.  2  plant,  known 
as  the  “Ribbon  Mill”  for  $83,000  on  or  about  June  17,  1943 
and  received  therefrom  net  cash  of  $29,046.85  and  a  first 
mortgage  in  the  sum  of  $50,000  bearing  5%  interest,  with 
principal  payable  quarter-annually  in  installments  of 
$1500  and  maturing  June  1,  1946  (Res’s.  Ex.  L;  Corn’s. 
Ex.  26;  R.  595-596,  630-631). 

16.  Phoenix  Silk  Corporation  mailed  to  its  stockholders 
on  August  13,  1943  a  copy  of  its  balance  sheet  and  profit 

and  loss  statement  for  the  six  months  ended  June 
251  30,  1943  (Res.  Ex.  L).  A  letter  of  enclosure  (Res.’s 

Ex.  P)  sets  forth,  among  other  things,  that  an 
analysis  of  the  sale  by  the  company  of  its  Allentown  prop¬ 
erty,  known  as  the  Ribbon  Mill,  is  presented  at  the  foot  of 
the  profit  and  loss  statement;  that  fixed  liabilities  were  (the 
total  of)  $25,000  in  first  mortgages  and  $20,000  represent¬ 
ing  notes  payable,  all  of  which  must  be  paid  before  any 
interest  can  be  paid  on  the  outstanding  bonds.  The  letter 
further  sets  forth  that  “it  will  continue  to  be  the  policy 
of  your  Board  of  Directors  to  sell  the  real  estate  of  the 
Corporation  whenever  any  reasonable  offers  are  received. 
The  remaining  fixed  assets  available  for  sale  are  the  mill 
in  Allentown,  the  mill  at  Pottsville  and  the  manufacturing 
equipment  in  Allentown.  It  is  impossible  for  your  Board 
at  this  Cime  to  estimate  what  might  ultimately  be  realized 
from  the  sale  of  these  assets.”  The  letter  closes  with  an 
explanation  that  it  is  written  because  of  recent  activity  in 
the  purchase  and  sale  of  the  company’s  bonds  and  promises 
further  information  if  the  sale  of  any  corporate  asset  is 
made  so  as  to  enable  the  stockholders  to  form  a  more 
definite  conclusion  as  to  the  value  of  the  bonds. 


18 


17.  Phoenix  Silk  Corporation  sold  its  Pottsville  plant 
for  $66,750  on  or  about  November  15,  1943,  and  received 
therefrom  net  cash  proceeds  of  $65,878,  part  of  which  it 
applied  to  the  discharge  of  its  fixed  liabilities  (Corn’s.  Ex. 
0 ;  R.  525,  596,  635-637,  681 ) . 

252  18.  Phoenix  Silk  Corporation  sent  a  letter  to  its 
stockholders  dated  December  23,  1943,  to  inform 

them  of  the  sale  of  the  Pottsville  plant  and  of  the  use  of 
part  of  the  proceeds  for  the  discharge  of  all  of  the  com¬ 
pany’s  fixed  liabilities  other  than  the  bonds  and  accrued 
interest  thereon,  and  stated  the  intention  of  the  Board  of 
Directors  to  give  early  consideration  to  a  payment  of 
interest  on  the  bonds  (Res.  Ex.  0  and  R.  681). 

19.  On  February  18,  1944,  Phoenix  Silk  Corporation 
mailed  a  notice  to  its  bondholders,  stating  that  checks 
would  be  mailed  on  April  10,  1944  to  all  bondholders  of 
record  on  March  15,  1944,  representing  a  5%  interest  pay¬ 
ment  to  be  made  on  the  accumulated  interest  due  on  the 
Phoenix  Silk  Corporation  income  debenture  bonds  (Res. 
Ex.  N).  Accompanying  this  notice  was  a  notice  of  an 
annual  meeting  of  stockholders  to  be  held  at  Allentown, 
Pa.,  on  March  8,  1944,  attached  to  which  was  a  proxy  for 
use  by  any  stockholder  not  desiring  to  attend  the  meeting. 
There  was  also  enclosed  with  said  notice  a  balance  sheet 
and  condensed  profit  and  loss  statement  for  the  year 
ended  December  31, 1943,  and  an  auditor’s  certificate  which 
was  dated  February  5, 1944  (Res.  Ex.  M  and  R;  R.  583-5S5, 
589,  644). 

20.  The  balance  sheet  of  Phoenix  Silk  Corporation,  sent 
to  stockholders  on  February  18,  1944,  showed  total  current 
assets  of  $246,984.86  and  total  current  liabilities  of  $101,- 
023.93.  Contained  among  the  current  assets  was  an  item  of 
$47,097.91  described  as  “mortgage  and  accrued  interest 

(maturity  date  June  1,  1946,  Reduction  $1500  quar- 

253  terly).”  The  balance  sheet  set  forth  the  value  of  the 
land  owned  by  the  Corporation  as  $37,500  and  the 

building  owned  by  the  Corporation  as  $294,170.80. 
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21.  The  annual  meeting  of  stockholders  of  Phoenix  Silk 
Corporation  was  held  at  Allentown,  Pa.,  on  March  8,  1944, 
at  which  the  only  business  transacted  was  the  election  of  a 
Board  of  Directors  and  the  approval  of  all  acts  of  the 
Board  of  Directors  since  April  6,  1943  (Corn’s  Ex.  20;  R. 
449, 450). 

22.  On  April  10, 1944  Phoenix  Silk  Corporation  issued  an 
invitation  to  all  of  its  bondholders  to  tender  their  bonds, 
reading  as  follows: 

*  ‘  Dear  Bondholders : 

Due  to  the  sale  of  certain  capital  assets  the  Phoenix 
Silk  Corporation  has  limited  funds  available  which  can 
be  devoted  to  the  purchase  of  some  of  the  corpora¬ 
tion’s  outstanding  income  debentures  for  retirement. 
The  Board  of  Directors  is  desirous  that  all  of  the 
holders  of  these  debentures  shall  have  an  equal  op¬ 
portunity  to  offer  their  holdings  to  the  corporation. 
If  you  are  interested  in  selling  any  or  all  of  your  de¬ 
bentures  at  this  time,  you  may  tender  them  to  us  under 
the  terms  and  conditions  attached  hereto.  It  will  be 
understood  that  the  tender  price  submitted  by  you  will 
be  the  complete  price  that  the  corporation  will  have  to 
pay  for  the  debentures,  and  that  nothing  will  be  added 
thereto  either  for  accrued  interest,  or  for  any  other 
reason. 

For  your  information,  to  the  best  of  our  knowledge, 
these  debentures  have  sold  during  1943  for  as  low  as 
11,  and  as  high  as  40%  per  $100.00  of  the  face  value 
of  the  debenture.  These  prices  included  the  delivery 
of  the  accompanying  stock.  In  the  most  recent  sale 
in  1944,  the  seller  received  $37  plus  the  $5.00  April  10th 
interest  payment  per  $100.00  face  value  of  the  de¬ 
benture.  This  sale  also  included  the  delivery  of  the 
accompanying  stock. 

254  Please  note  that  the  request  for  tenders  is  for 
outstanding  income  debentures  only,  and  not  for 
any  of  the  outstanding  shares  of  stock  of  the  corpora¬ 
tion.  If  you  make  tender  of  any  of  your  debentures 
to  the  corporation,  you  will  still  retain  the  stock,  or 
make  any  other  disposition  of  it  that  you  may  choose. 
The  corporation  reserves  the  right  to  accept  or 
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reject  any  or  all  tenders.  If  any  are  accepted,  the  cor¬ 
poration  will  accept  the  lowest  tenders  and  will  accept 
them  in  such  an  amount  as  the  Board  of  Directors 
believes  to  be  in  the  best  interests  of  the  corporation 
and  the  holders  of  its  securities. 

In  making  tender,  please  follow  carefully  the  at¬ 
tached  Instructions  and  Conditions. 

Very  truly  yours, 

Albert  Tilt 

President ” 

23.  Accompanying  said  letter  was  a  statement  containing 
the  following  instructions  and  conditions  with  reference  to 
any  proposed  tender: 

“Instructions  and  Conditions 

1.  All  tenders  must  be  made  on  the  enclosed  form 
of  tender,  and  may  not  be  revoked.  All  references 
herein  contained  refer  to  30-year  income  debentures 
Phoenix  Silk  Corporation,  due  January  1,  1968. 

2.  All  tenders  must  be  received  by  the  Lehigh  Valley 
Trust  Co.,  Allentown,  Pa.,  agent  for  Phoenix  Silk  Cor- 
X^oration,  at  or  before  3  in.  on  May  15,  1944.  No 
tenders  will  be  o[>ened  until  after  such  closing  date. 

3.  If  any  tenders  are  accepted,  they  will  be  accepted 
at  the  lowest  prices  tendered. 

4.  If  identical  offers  exceed  the  amount  of  deben¬ 
tures  that  the  corporation  elects  to  purchase,  the 
amount  to  be  xmrehased  will  be  pro-rated  among  those 

making  identical  offers. 

255  5.  All  tenders  made  by  persons,  firms  or  corpora¬ 

tions  (other  than  banks  or  trust  companies,  or  firms 
having  membership  on  the  New  York  Stock  Exchange 
or  in  the  New  York  Curb  Exchange  Securities  Clearing 
Corporation)  must  be  accompanied  either: 

a)  By  the  debentures  representing  the  amount  ten¬ 
dered,  duly  endorsed  in  blank,  or  accompanied  by 
proper  instruments  of  transfer,  duly  executed  in  blank, 
with  the  signatures  thereto  witnessed  and  guaranteed 
by  a  bank  or  trust  company  having  an  office  or  cor¬ 
respondent  in  the  City  of  New  York,  or  by  a  firm  having 
membershij)  on  the  New  York  Stock  Exchange  or  in 
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the  New  York  Curb  Exchange  Securities  Clearing 
Corporation,  or 

b)  By  a  satisfactory  certificate  of  a  bank  or  trust 
company,  or  of  a  firm  having  membership  on  the  New 
York  Stock  Exchange  or  in  the  New  York  Curb  Ex¬ 
change  Securities  Clearing  Corporation,  stating  that 
the  debentures  representing  the  amount  tendered  have 
been  deposited  with  it,  similarly  endorsed,  or  accom¬ 
panied  by  proper  instruments  of  transfer,  similarly 
executed,  to  be  held  for  delivery  to  the  corporation, 
against  payment  of  the  price  stated  in  the  tender  in 
case  the  tender  is  accepted  in  full  or  in  part. 

6.  Debentures  tendered  in  the  name  of  a  corporation, 
executor,  administrator,  trustee,  guardian  or  other 
fiduciary  must  be  accompanied  by  proper  evidence  of 
authority  to  make  the  tender. 

7.  The  method  of  delivery  of  debentures  to  the  cor¬ 
poration  is  at  the  option  and  risk  of  the  holder,  but  if 
sent  by  mail,  insured  registered  mail  is  suggested. 

8.  As  soon  as  practical  after  the  last  date  for  tender, 
but  on  or  before  May  31st,  1944,  the  corporation  will 
advise  all  holders  whose  tenders  have  been  accepted  in 
whole  or  in  part,  and  will  return  all  debentures  ten¬ 
dered  but  not  accepted. 

9.  If  your  tender  is  accepted,  the  cost  of  any  neces¬ 
sary  Revenue  stamps  will  be  deducted  from  the  pay¬ 
ment  made  to  you. 

256  The  form  of  tender  enclosed  was  as  follows: 

“Tender 

Date 

Lehigh  Valley  Trust  Company 
Agent  for  Phoenix  Silk  Corporation 
634  Hamilton  Street, 

Allentown,  Pa. 

I,  We  hereby  tender  unto  the  Phoenix  Silk  Corpora¬ 
tion  30-year  Income  Debentures  of  the  Phoenix  Silk 
Corporation,  due  January  1,  1968,  in  the  total  face 

amount  of  $ . at  the  price  of  $ . 

per  hundred  dollars  of  the  face  value  of  the  De¬ 
bentures. 


>  > 
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24.  The  Board  of  Directors  of  Phoenix  Silk  Corporation 
held  a  meeting  on  May  17,  1944  at  which  it  was  reported 
that  bonds  of  a  total  face  value  of  $114,800  had  been  ten¬ 
dered  at  prices  ranging  from  $30  to  $65  per  $100.00  face 
value.  The  Board  thereupon  voted  to  accept  all  bonds 
tendered  at  $50  or  less  per  $100.00  face  value,  which  ag¬ 
gregated  $111,650  face  value  or  a  total  purchase  price  of 
$51,912.88  (Corn’s  Exhs.  27  and  29;  R.  553-559). 

25.  Included  among  the  bonds  accepted  by  Phoenix 
257  Silk  Corporation  upon  tender  were  the  following: 


<  * 


<  < 
i  i 


W.  Bolier  (Vice  Pres. 

J.  A.  Ludrof  (Seetv’s  Treas. 
Irving  Silverman  (Director) 
Solomon  E.  Star 
Janet  Jaffin 


M.  S.  Wien  &  Co.  (Respondent) 


<< 


< « 


i  i 


Albert  Tilt  (Pres,  of  Phoenix  Silk  Corp.)  5,000@49 

8,500@49yo 
1 2, 000(3)48% 
3,750@47i/2 
5,000(3)45  to  48 
22,500(3)43% — 
49% 

30,300(5)41  to  45 
(R.  550-553). 


26.  The  respondent  first  heard  of  Phoenix  Silk  Corpora¬ 
tion  in  1937  when  George  M.  Jaffin,  an  attorney,  called 
attention  of  his  cousin,  Dudley  Jaffin,  a  security  analyst 
and  salesman  then  employed  by  the  respondent,  to  Phoenix 
debentures  as  a  real  estate  liquidation,  and  George  M.  Jaffin 
arranged  for  purchases  of  such  debentures  through  said 
Dudley  Jaffin  (R.  1338). 

27.  Between  January  1942  and  October  1942,  George  M. 
Jaffin,  then  dealing  with  the  respondent  through  his  cousin, 
Dudley  Jaffin,  purchased  a  total  of  $1,750  of  Phoenix  Silk 
Corporation  debentures  (R.  1346). 

28.  George  M.  Jaffin  had  various  conferences  with  officers 
of  Phoenix  Silk  Corporation  in  the  Fall  of  1942  and 
early  1943  with  regard  to  the  corporate  affairs  and  par¬ 
ticularly  with  reference  to  refinancing  an  R.  F.  C.  loan  for 
the  corporation,  and  thereby  became  very  familiar  with  all 

phases  of  the  corporate  activities  (R.  489-490,  1343). 
258  29.  George  M.  Jaffin  first  discussed  the  subject 

of  Phoenix  Silk  Corporation  with  Joseph  J.  Lann 
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early  in  1943  after  Dudley  Jaffin  left  the  employ  of  the 
respondent.  (R.  1342) 

30.  In  the  early  part  of  1943,  George  M.  Jaffin  suggested 
to  Albert  Tilt,  President  of  Phoenix  Silk  Corporation,  a 
policy  of  liquidating  the  factory  properties  and  Albert  Tilt 
agreed  that  sufficient  of  the  corporate  properties  should  be 
sold  to  liquidate  the  fixed  indebtedness  of  the  corporation 
including  an  R.  F.  C.  loan  (R.  1344-1345). 

31.  George  M.  Jaffin  informed  Joseph  J.  Lann  of  the 
substance  of  his  conversations  with  Albert  Tilt  and  of  the 
intention  of  Phoenix  Silk  Corporation  to  liquidate  its 
factory  properties  and  stated  to  Joseph  J.  Lann  that  he 
wished  to  buy  more  of  its  bonds  even  if  they  cost  more  than 
others  previously  purchased  (R.  1345-1346,  1348-1350,  1531, 
1601). 

32.  From  time  to  time  in  1943  and  1944  George  M.  Jaffin 
informed  Joseph  J.  Lann  the  current  state  of  affairs  of 

Phoenix  Silk  Corporation  (R.  1347). 

259  33.  During  the  period  of  1943  and  1944  Joseph  J. 

Lann  had  information  concerning  the  current  posi¬ 
tion  from  time  to  time  of  Phoenix  Silk  Corporation,  ap¬ 
proximately  one  month  before  bondholders  thereof  gen¬ 
erally  had  such  information  and  more  particularly  shortly 
after  June  17,  1943  Joseph  J.  Lann  knew  that  Phoenix  Silk 
Corporation  had  sold  its  Allentown  No.  2  property  whereas 
the  bondholders  generally  were  informed  thereof  on  or 
about  August  13,  1943;  he  also  knew  shortly  after  Novem¬ 
ber  15,  1943  that  said  Corporation  had  sold  its  Pottsville 
plant  whereas  the  bondholders  generally  were  informed 
thereof  on  or  about  December  23,  1943;  he  also  knew  that 
the  said  corporation  contemplated  making  an  interest  pay¬ 
ment  about  one  month  before  Februarv  18,  1944  when  said 
corporation  notified  its  bondholders  that  it  would  pay 
interest  on  April  10, 1944  to  bondholders  of  record  on  March 
15,  1944;  he  also  knew  in  February  1944  what  was  con¬ 
tained  in  the  corporate  audit  statement  for  the  year  ended 
December  31,  1943  while  bondholders  generally  were  not 
informed  thereof  until  the  annual  meeting  of  the  corpora- 
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tion  held  on  March  S,  1944;  he  also  knew  from  and  after 
February  1944  that  the  management  of  Phoenix  Silk  Cor¬ 
poration  contemplated  inviting  tenders  of  bonds  for  cancel¬ 
lation  whereas  the  bondholders  generally  had  no  notice 
thereof  until  on  or  about  April  10, 1944. 

260  34.  Joseph  J.  Lann  had  no  advance  information  of 

anv  kind  or  nature  of  the  amount  of  monev  to  be 
•>  • 

used  to  retire  bonds,  of  the  price  at  which  all  or  any  tenders 
would  be  accepted,  and  naturally  as  to  the  number  of  bonds 
which  would  be  tendered  from  the  approximate  41S  out¬ 
standing. 

35.  From  and  after  February  18,  1944,  when  the  balance 
sheet  of  Phoenix  Silk  Corporation  (Exh.  M)  was  sent  to 
bondholders  (all  being  stockholders),  each  holder  thereof 
had  the  same  opportunity  to  guess  the  amount  of  money 
which  could  be  available  for  tenders  (requested  on  April  10, 
1944),  as  the  respondent,  and  respondent  had  no  more 
definite  information  on  the  subject  than  any  bondholder 
except  that  the  conversations  which  followed  the  annual 
meeting  of  March  S,  1944  indicated  an  intention  to  use  ap¬ 
proximately  $70,000  for  the  retirement  of  bonds. 

36.  On  and  after  April  10,  1944,  when  Phoenix  Silk  Cor¬ 
poration  invited  all  of  its  bondholders  to  tender  their  bonds 
for  retirement,  the  bondholders  generally  had  the  same  in¬ 
formation  at  their  disposal  as  the  respondent  and  its 

principal  representative,  Joseph  J.  Lann,  on  which 

261  to  speculate  both  as  to  the  number  to  be  tendered, 
the  number  to  be  accepted,  and  the  price  at  which  all 

or  any  would  be  accepted  for  retirement. 

37.  J.  L.  Prescott,  a  securities  dealer,  bought  from  the 
respondent  Phoenix  Silk  Corporation  debentures  (with 
stock)  for  account  of  Winifred  Prescott,  his  wife,  5M  at  22 
on  October  5,  1943,  and  5M  at  23*4  on  October  15,  1943 
(Com.  Exh.  14-A). 

38.  Of  the  said  bonds  purchased  by  Winifred  Prescott, 
5M  were  transferred  to  the  dealer  account  of  J.  L.  Prescott 
on  October  9,  1943  at  24  and  resold  by  him  on  October  13, 
1943  at  25,  while  the  remaining  5M  were  resold  to  the  re- 
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spondent  on  March  10,  1944  at  40%  (Com.  Exh.  14-A 
and  14). 

39.  J.  L.  Prescott  heard  about  Phoenix  Silk  Corporation 
debentures  from  a  friend  and  after  an  independent  investi¬ 
gation  made  said  purchases  from  respondent  without  repre¬ 
sentation  or  inducement  of  any  kind  by  the  respondent  or 
Joseph  J.  Lann  (R.  36S-370,  393-394,  435). 

262  40.  J.  L.  Prescott  purchased  from  the  respondent 
2M  at  401//>  on  December  16, 1943, 3M  at  39  on  Decem¬ 
ber  31, 1943,  and  4M  at  38  on  January  13, 1944.  The  Decem¬ 
ber  16,  1943  purchase  followed  a  telephone  conversation 
between  J.  L.  Prescott  and  Joseph  J.  Lann  of  respondent 
in  connection  with  which  J.  L.  Prescott  made  a  memo¬ 
randum  indicating  the  opinion  of  Lann  that  the  remaining 
Allentown  property  was  worth  $125,000  as  against  the 
plant  book  value  of  $380,000,  that  the  company  had  net 
quick  assets  of  $112,000,  that  there  was  $22,300  cash  avail¬ 
able  for  bond  tenders,  and  that  in  the  opinion  of  Lann  the 
bonds  were  worth  75  (Com.  Exh.  15).  No  news  intervened 
during  the  period  to  January  13,  1944,  and  J.  L.  Prescott 
bought  all  bonds  based  on  his  own  independent  judgment 
(R.  392-393). 

41.  Masterson  &  Co.,  broker-dealers,  have  a  trader  mem¬ 
ber  named  Joseph  C.  Eagan,  and  have  Wilfred  J.  Young  in 
charge  of  the  securities  sales  department.  Young  has  had 
thirty  years  experience  in  the  securities  business  (R.  820- 
821).  In  October  1943,  Young  heard  from  persons  not  con¬ 
nected  with  the  respondent  about  the  possible  speculative 
value  of  Phoenix  Silk  Corporation  debentures.  He 

263  examined  security  manuals  which  indicated  the  re¬ 
spondent  had  an  interest  in  the  bonds  and  telephoned 

Joseph  J.  Lann,  who  placed  his  file  on  the  subject  at  the 
disposal  of  Young  and  conferred  with  Young  on  the  sub¬ 
ject.  They  agreed  on  a  tentative  value  of  50-60  for  the 
bonds.  Young  then  inquired  of  Albert  Tilt,  president  of 
Phoenix  Silk  Corporation,  and  considered  the  situation 
independently  by  conferences  with  the  statistician  and  with 
a  salesman  for  the  firm  of  Masterson  &  Co.  and  formed  an 


26 


independent  judgment  (B.  268-9,  274,  278,  S24,  82S,  1567-8, 
1738). 

42.  Masterson  &  Co.  purchased  from  the  respondent 
either  directly  or  through  the  firm  of  E.  II.  Gibb  &  Co.  or 
the  firm  of  Birnbaum  &  Co.,  Phoenix  Silk  Corporation  de¬ 
bentures  as  follows: 

11/16/43  4M  at  29*4 — resold  to  customers  at  31 

11/18/43  4M  at  32  — resold  to  customers  at - 

12/  3/43  15M  at  37  — resold  to  customers  at  38*4 
12/11/43  5M  at  38% — resold  to  customers  at  40% 

43.  Young  was  informed  by  Joseph  J.  Lann  that  E.  iJ. 
Gibb  represents  respondent  (R.  833-4),  and  was  further 
told  that  bonds  would  be  made  available  through  Birnbaum 

&  Co.  (R.  851,  1730,  1734). 

264  44.  No  representations  of  any  nature  were  made 
by  Joseph  J.  Lann  or  any  representative  of  the  re¬ 
spondent  to  induce  Masterson  &  Co.  to  purchase  Phoenix 
Silk  Corporation  debentures  from  the  respondent  or  any 
firm  acting  on  its  behalf  (R.  269,  274,  278,  S28-S30,  836-7). 

45.  On  December  3,  1943,  the  respondent  sold  to  Water- 
burv  &  Co.  using  Mitchell  &  Co.  as  broker,  1M  Phoenix 
Silk  Corporation  debenture  at  38,  and  paid  to  Mitchell  & 
Co.  Y>  point  as  commission.  Mitchell  &  Co.  confirmed  to 
Waterburv  &  Co.  as  principal  (Com.  Exli.  3).  Waterbury 
&  Co.  also  purchased  one  bond  from  respondent  later  that 
day  at  38  (R.  1140;  Exh.  3). 

46.  The  sale  to  Waterburv  &  Co.  was  initiated  bv  Edward 

*>  • 

Waterbury  by  telephone  to  Mitchell  &  Co.,  which  inquired 
of  respondent  by  indicating  that  Waterbury  was  interested 
in  two  bonds  at  38  (R.  227,  1141,  1252). 

47.  No  representation  was  made  by  or  on  behalf  of  the 
respondent  to  induce  the  said  sale  to  Waterburv  &  Co.  (R. 

207,  1140,  1252-1253). 

265  48.  On  December  2,  1943,  pursuant  to  specific  in¬ 
structions  from  Joseph  J.  Lann,  the  firm  of  E.  H.  Gibb 

&  Co.,  on  behalf  of  and  for  the  account  of  respondent,  sold 
one  $1,000  Phoenix  Silk  Corporation  debenture  at  35  to 
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Mitchell  &  Co.,  on  behalf  of  and  for  the  account  of  re¬ 
spondent.  This  transaction  involved  no  change  of  beneficial 
ownership.  (Com.  Exhs.  3,  7;  R.  130,  139-143,  214,  218- 
224,  etc.) 

49.  On  December  3, 1943,  at  or  about  10 :50  a.  in.,  Mitchell 
&  Co.  sold  to  respondent  one  $1,000  Phoenix  Silk  Corpora¬ 
tion  debenture  at  35  less  */•>,  and  confirmed  the  transaction 
as  principal.  (R.  221,  1542;  Exhs.  3,  9  and  10;  Exhs.  G 
andH) 

50.  No  person  other  than  Mitchell  &  Co.  and  respondent 
knew  of  the  sale  by  Mitchell  &  Co.  to  respondent  on  Decem¬ 
ber  3,  1943,  and  it  was  not  published  in  any  manner  (R. 
243-244). 

51.  In  arranging  at  or  about  12:20  p.  m.  on  December 
3,  1943  to  buy  a  Phoenix  bond  at  38  for  sale  to  Waterburv 
&  Co.,  Irving  S.  Feltman,  of  Mitchell  &  Co.,  expressed  re-  j 

gret  that  he  had  sold  to  respondent  one  bond  at 
266  35  at  or  about  10:50  a.  m.  on  the  same  day  (R.  248,  i 

1252-1253). 

52.  In  addition  to  the  transactions  hereinabove  set  forth, 
the  respondent  sold  to  Luckhurst  &  Co.  5M  Phoenix  Silk 
Corporation  debentures  on  June  2,  1943  at  17,  and  5M  on 
June  8,  1943  at  17 and  to  Joseph  Mayer  &  Co.  13M  on 
July  6,  1943  at  21;  also  to  Edward  Monte  1M  on  July  14, 
1943,  and  to  Seymour  Ilayman  &  Co.  3M  on  July  12,  1943 
at  23*4,  $2500  principal  amount  on  July  16,  1943  and  2M 
on  July  22,  1943  (Com.  Exh.  4).  These  sales  followed 
conversations  between  Joseph  J.  Lann  and  representatives 
of  the  respective  buyers,  in  the  course  of  which  Lann  stated  | 
his  opinion  that  the  bonds  offered  an  interesting  specula-  j 
tion  (R.  704). 

On  November  18,  1943,  Herbert  Knox,  of  H.  D.  Knox  &  j 
Co.,  security  dealers,  on  orders  from  Pennington,  Colket  &  ! 
Co.,  security  dealers,  communicated  with  the  firms  listed  in  I 
National  Daily  Quotation  Service  on  Phoenix  Silk  Cor¬ 
poration  debentures,  and  bought  from  E.  H.  Gibb  &  Co.  | 
(acting  for  respondent)  5  debentures  at  30 y2,  which  he  sold 
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at  32  to  Pennington,  Colket  &  Co.,  which  resold  to  customers 
at  33  (R.  1124, 1181). 

267  53.  The  respondent  made  the  following  sales  of 
Phoenix  Silk  Corporation  debentures  to  Janet  Jaflin 

from  and  after  October  14,  1943 : 

October  14,  1943—  2M  at  20+ Vi 

“  —  7M  at  21+Vi 

March  15,  1944  — 11M  at  361/* 

“  — 10M  at  37 

(Com.  Exh.  3). 

The  respondent  made  no  representations  to  Janet  Jaffin, 
and  all  such  sales  were  made  at  the  suggestion  of  George 
M.  Jaffin,  who  was  fully  infonned  concerning  the  business 
affairs  of  Phoenix  Silk  Corporation,  and  he  formed  his  own 
judgment  thereon. 

54.  The  National  Daily  Quotation  Service,  Eastern  Sec¬ 
tion,  is  a  publication  issued  on  business  days  by  National 
Quotation  Bureau,  Inc.,  purporting  to  set  forth  for  the 
sole  use  of  its  subscribers,  broker-dealers,  the  prices  at 
which  the  dealers  listed  therein  are  willing  to  buy  or  sell 
the  particular  security  or  securities  for  which  they  list  their 
bids  and  offers.  Each  subscriber  for  listings  may  list  up  to 
one-half  of  the  quotations  as  “OW”,  meaning  offer  wanted, 
or  “BW”,  meaning  bid  wanted,  and  such  listings  merely 
indicate  an  interest  in  the  security  named  (Respt. 
Exh.  A). 

268  55.  Listings  in  the  National  Daily  Quotation  Serv¬ 
ice  are  stated  on  the  facing  page  thereof  as  subject  to 

previous  sale  or  change  in  price,  and  are  therefore  not  firm 
bids  or  offers.  (Respt.  Exh.  A). 

56.  The  published  quotations  for  a  security  in  the  Na¬ 
tional  Daily  Quotation  Service  constitute  the  principal  re¬ 
ported  market  to  other  brokers  and  dealers  for  such  se¬ 
curity  (R.  309,  971-972,  1092-1093,  1121-1122,  1143-1144, 
1159,  1182-1183). 

57.  Conversations  between  brokers  and  dealers  following 
a  listing  in  the  National  Daily  Quotation  Service  could  pro¬ 
duce  a  better  market  than  as  quoted  in  the  sheets  (R.  96-97). 
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58.  Anyone  appearing  on  both  sides  of  the  sheets  is 
conveying  the  information  that  lie  is  making  a  market  in 
the  security  quoted  (R.  98). 

59.  It  is  common  practice  for  one  security  dealer  to  re¬ 
quest  another  to  put  a  listing  in  the  National  Daily  Quota¬ 
tion  Service  for  a  particular  security,  and  for  the  second 

dealer  to  comply  in  order  that  inquiries  concerning 
269  the  security  may  go  to  the  broker-dealer  showing  the 
listing.  It  is  also  common  practice  for  a  broker  to 
make  a  listing  where  he  has  an  inquiry  from  another  broker 
about  a  particular  security  (R.  90-91,  248-249,  353-354, 1527, 
1529, 1643). 

60.  The  firm  of  F.  H.  Winter  &  Co.  listed  quotations  for 
Phoenix  Silk  Corporation  debentures  in  the  National  Daily 
Quotation  Service  continuously  through  1942,  1943  and  to 
March  1944  and  thereafter  through  1944,  as  hereinafter 
appears  (R.  1047,  1073;  Com.  Exh.  2). 

61.  The  following  named  firms  listed  quotations  in  Na¬ 
tional  Daily  Quotation  Service  for  Phoenix  Silk  Corpora¬ 
tion  debentures  the  number  of  times  shown  after  their 
names  for  the  months  indicated  in  the  year  1943: 

July  Aufl.  Sept.  Oct.  Nov.  Dec. 


M.  S.  Wien  &  Co .  27  25  25  25  23  25 

F.  II.  Winter  &  Co...  27  24  25  23  23  26 

Warren  W.  York....  10  11  3  3  10  — 

Mitchell  &  Co . —  —  —  —  8  20 

E.  H.  Gibb  &  Co . —  —  —  —  19  22 

Howell  W.  Archard. .  4  —  —  —  3  — 

Waterbury  &  Co . —  —  —  —  —  3 

Lockhurst  &  Co .  4  —  —  —  —  — 

P.  F.  Fox  &  Co .  4  —  —  —  —  — 

(Com.  Exh.  2,  2A). 


270  62.  All  listings  of  E.  H.  Gibb  &  Co.  for  Phoenix 

Silk  Corporation  debentures  in  the  National  Daily 
Quotation  Service  were  made  at  the  request  of  respondent 
at  prices  provided  by  Joseph  J.  Lann.  The  first  such  listing 
was  made  on  November  5,  1943,  and  from  and  after  that 
date,  all  listings  by  respondent  were  “OW”  and  “BW” 
(R.  54,  1527,  1533;  Com.  Exh.  2,  2A). 
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63.  Tlie  primary  purpose  of  respondent  in  having  E.  H. 
Gibb  &  Co.  enter  a  listing  in  the  National  Daily  Quotation 
Service  on  Phoenix  Silk  Corporation  was  the  belief  that 
E.  H.  Gibb  &  Co.,  having  been  successful  in  effecting  trades 
in  the  security  with  F.  H.  Winter  &  Co.  might  effect  other 
trades,  and  in  the  meantime  relieve  Joseph  J.  Lann  by 
taking  and  answering  inquiries  for  the  securitv  (R.  1529, 
1642-1643). 

64.  Mitchell  &  Co.  listed  the  highest  quotations  for  offers 
wanted  in  the  National  Daily  Quotation  Service  on  Phoenix 
Silk  Corporation  debentures  on  November  12,  13  and  16, 

1943  (Com.  Exh.  2,  2A). 

271  65.  All  of  the  quotations  by  respondent,  and  on  its 
behalf  by  E.  H.  Gibb  &  Co.,  in  the  National  Daily 

Quotation  Service  on  Phoenix  Silk  Corporation  debentures 
were  made  in  the  regular  course  of  business  in  competition 
with  other  brokers  and  dealers,  and  did  not  vary  to  any 
degree  from  those  of  the  competitors  as  an  expression  to 
the  other  subscribers  of  what  the  respondent  and/or  Gibb 
were  willing  to  pay  or  to  accept  from  day  to  day  for  Phoenix 
Silk  Corporation  debentures. 

66.  On  January  14,  1944,  Masterson  &  Co.,  after  inquiry 
from  respondent  and  E.  H.  Gibb  &  Co.  on  the  price  of 
Phoenix  Silk  Corporation  debentures,  purchased  8  at  38 
from  E.  H.  Gibb  &  Co.,  which  acted  on  instructions  from 
respondent  and  received  Ms  point  commission  from  respond¬ 
ent.  (R.  146-147,  335-336;  Com.  Exh.  3,  7  and  12). 

67.  During  January  1944,  the  only  firm  quoting  a  numeral 
quotation  in  the  National  Daily  Quotation  Service  was 
Warren  W.  York  &  Co.,  which  quoted  bid  wanted  2  at  40. 

(Com.  Exhs.  2-2 A) 

272  68.  In  January,  February  and  March,  1944,  re¬ 
spondent  and  F.  H.  Winter  &  Co.  were  the  only  two 

firms  which  listed  quotations  regularly  in  the  National 
Daily  Quotation  Service,  while  four  other  firms  listed  in 
January,  two  other  firms  listed  in  February,  and  two  other 
firms  listed  in  March.  The  only  specific  numerical  quota¬ 
tion  in  January  was  by  Warren  York  &  Co.,  which  quoted  a 
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bid  for  2  bonds  at  40.  The  only  specific  numerical  quota-  j 
tions  in  February  were  by  Warren  York  &  Co.,  which  quoted 
a  bid  for  2  bonds  at  40,  and  by  Frank  C.  Masterson  &  Co.,  ] 
which  quoted  offers  wanted  for  5  bonds  at  37.  The  only 
specific  numerical  quotations  in  March  were  by  Frank 
C.  Masterson  &  Co.,  which  quoted  offers  wanted  for  5  bonds 
at  38,  and  by  McMillen  &  Co.  which  quoted  offers  wanted 
for  $1,500  at  38  (Com.  Exhs.  2,  2A). 

69.  In  the  early  part  of  January,  1944,  it  became  widely 
known  among  the  firms  trading  in  Phoenix  Silk  Corpora¬ 
tion  debentures  that  the  Securities  and  Exchange  Commis¬ 
sion  was  making  an  investigation  of  such  trading,  and  as 
one  result  the  firm  of  E.  H.  Gibb  &  Co.  discontinued  its 
listing  of  the  debentures  in  National  Daily  Quotation  Serv¬ 
ice  (R.  86,  854,  956-7,  1254-5,  1301, *1570). 

273  70.  Melville  S.  Wien,  although  uncertain  of  the 
reasons  for  the  S.  E.  C.  investigation,  suggested  to 

Joseph  J.  Lann  prior  to  the  meeting  of  stockholders  of 
Phoenix  Silk  Corporation  held  March  8,  1944,  that  the  re-  1 
spondent  repurchase  the  Phoenix  debentures  it  had  sold,  j 
and  dispose  of  the  matter  (R.  1255-1256,  1306,  1383,  1574).  j 

71.  The  respondent  had  no  transaction  in  Phoenix  Silk 
Corporation  debentures  from  January  14,  1944  to  March  | 
10, 1944  (Com.  Exh.  3). 

72.  Preliminary  to  the  annual  meeting  of  stockholders 
of  Phoenix  Silk  Corporation,  Joseph  J.  Lann,  at  the  request  I 
of  officers  of  the  corporation,  which  was  transmitted  through 
George  M.  Jaffin,  asked  for  and  received  proxies  from 
James  E.  Prescott,  Wilfred  J.  Young,  Irving  Gropler,  and 
their  respective  customers  (R.  668,  775,  1365-7,  1572;  Exh. 
13). 

73.  In  the  latter  part  of  January  1944,  Wilfred  J.  Young,  j 
of  Masterson  &  Co.,  informed  Joseph  J.  Lann  that  Herbert 
Cone,  representing  the  Securities  and  Exchange  Commis-  j 
sion,  had  inquired  of  Young  concerning  the  Phoenix  Silk  j 

Corporation  real  estate.  Young  and  Lann  thereupon 

274  had  a  conversation  about  the  estimated  value  of  said 
real  estate  and  agreed  together  on  an  estimated  value 

of  $125,000  or  $150,000  (R.  1569-1570). 
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74.  Prior  to  March  8, 1944,  the  date  of  the  annual  meeting 
of  stockholders  of  Phoenix  Silk  Corporation,  Joseph  J. 
Lann  informed  James  E.  Prescott,  Wilfred  J.  Young,  Irving 
Yokeman  (of  Mastcrson  &  Co.)  and  Carl  Gropler,  of  Joseph 
Mayr  &  Co.,  each  of  whom  had  purchased  from  respondent 
debentures  of  Phoenix  Silk  Corporation  for  resale  to  their 
customers,  of  the  amount  of  money  available  for  use  in  con¬ 
nection  with  possible  requests  for  tenders  of  debentures 
and  of  the  intention  of  the  company  to  request  tenders 
shortly  (R.  1568,  1783). 

75.  While  attending  the  annual  meeting  of  stockholders 
of  Phoenix  Silk  Corporation  on  March  8,  1944,  and  the  dis¬ 
cussions  which  followed  the  meeting,  Joseph  J.  Lann  did 
not  obtain  any  further  definite  information  about  tenders 

than  he  already  had  (R.  1572-1573). 

275  76.  In  the  course  of  attending  the  stockholders 
meeting  at  Allentown,  Pa.,  on  March  8,  1944,  it  ap¬ 
peared  that  the  plant  was  a  large,  old  building,  expensive 
to  heat  and  in  need  of  considerable  repairs,  that  it  was 
subject  to  flood  hazard,  and  Joseph  J.  Lann  was  informed 
that  American  Bridge  &  Wire  Co.  had  a  larger  plant  for 
sale  in  Allentown  at  $50,000  and  that  no  offers  were  re¬ 
ceived  for  it,  and  therefore  concluded  that  his  former  esti¬ 
mate  of  $150,000  as  the  value  of  the  Allentown  plant  was 
excessive  and  that  such  plant  was  worth  only  $50,000  (R. 
1370,  1381,  1571-1572). 

77.  The  brokers  to  whom  Joseph  J.  Lann  had  sold 
Phoenix  debentures  had  been  upset  by  report  of  the  S.  E.  C. 
investigation,  and  had  so  advised  Joseph  J.  Lann  prior 
to  his  attending  the  annual  meeting  of  stockholders  on 
March  8, 1944  (R.  1381, 1573). 

78.  While  returning  to  New  York  with  George  M.  Jaffin 
after  the  meeting  of  March  8,  1944,  Joseph  J.  Lann  ex¬ 
pressed  his  concern  about  the  value  of  the  Allentown  prop¬ 
erty  and  stated  his  intention  of  repurchasing  the  debentures 
he  had  sold  to  other  brokers  for  their  customers  and  avoid 

any  loss  to  them.  George  M.  Jaffin  stated  to  Joseph 

276  J.  Lann  his  opinion  that  the  situation  would  work 
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out  regardless  of  the  value  of  the  plant  and  suggested  to 
Joseph  J.  Lann  that  he  would  be  willing  to  buy  more  bonds 
if  Lann  repurchased  any  (R.  1382-1384,  1573-1574). 

79.  Joseph  J.  Lann  informed  James  E.  Prescott  of  his 
changed  opinion  of  the  value  of  the  Allentown  plant  and 
of  the  conversations  concerning  possible  tender  which  fol¬ 
lowed  the  meeting  of  March  8, 1944  (R.  398,  400-402,  1575). 

80.  On  March  9,  1944,  James  E.  Prescott  advised  his 
customers  to  sell  their  bonds  and  repurchased  from  them 
19  at  40  which  he  resold  to  respondent  on  March  10,  1944, 
at  40%.  He  also  resold  to  respondent  5  at  40%  for  account 
of  Winifred  Prescott  (R.  414-416;  Exh.  3). 

81.  James  E.  Prescott  used  his  own  independent  judg¬ 
ment  in  reselling  to  respondent,  and  both  he  and  his 
customers  were  aware  of  the  amount  available  for  tenders 
and  the  possibility  of  a  request  for  tenders  (R.  402-405, 

414-416,  440-446). 

277  82.  Carl  Gropler  resold  to  respondent  5  Phoenix 

Silk  Corporation  debentures  at  39  on  March  11, 1944, 
on  behalf  of  his  customers,  named  Robert  Jenzar  and  Paula 
Frei.  He  was  not  influenced  by  the  opinion  of  Joseph  J. 
Lann,  and  was  aware  of  the  approximate  amount  available 
for  tender  and  the  possibility  of  a  request  for  tenders.  He 
wished  to  avoid  a  tax  on  the  interest  payment  due  stock¬ 
holders  of  record  on  March  15,  1944  (R.  732,  734-5,  738, 
761). 

83.  On  March  9,  1944,  Joseph  J.  Lann  informed  Wilfred 
J.  Young  and  Irving  Yokeman,  of  Masterson  &  Co.,  of  his 
changed  opinion  of  the  value  of  the  Allentown  plant  and 
his  reasons  for  it.  He  also  told  them  that  the  tender  picture 
remained  unchanged.  He  then  expressed  his  willingness 
to  repurchase  the  Phoenix  debentures  previously  sold  to 
Masterson  &  Co.  without  loss  to  their  customers  if  they 
cared  to  sell  (R.  288-289,  343-345,  851,  852,  1576-1577). 

84.  Wilfred  J.  Young  and  Irving  Yokeman  asked  Joseph 
J.  Lann  what  respondent  would  do  with  repurchased  bonds, 
and  he  told  them  the  respondent  would  either  place  them 
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elsewhere  or  carry  them,  waiting  for  a  chance  to  tender 
them  to  the  company  (R.  345,  854,  1578). 

278  85.  Wilfred  J.  Young  and  Irving  Yokeman  dis¬ 
cussed  with  Joseph  E.  Eagan,  partner,  and  with  their 

customers,  the  subject  of  reselling  their  Phoenix  Silk  Cor¬ 
poration  debentures  to  respondent,  and  a  price  was  com¬ 
puted  by  Young  and  Yokeman  so  the  customers  could  sell 
at  a  profit.  They  then  arranged  with  their  customers  and 
arrived  at  a  price  of  35%  for  22,  and  a  price  of  37  for  10 
debentures  after  making  allowance  of  $50  per  bond,  and 
the  resale  to  respondent  was  made  on  March  13,  1944,  with 
Masterson  &  Co.  acting  as  broker  for  respondent  (R.  293-4, 
341,342,346,852-853). 

86.  Wilfred  J.  Young  and  Irving  Yokeman  acted  upon 
their  own  independent  judgment  in  deciding  to  resell 
Phoenix  debentures  to  the  respondent.  They  knew  of  the 
possibility  of  a  tender  and  were  influenced  to  some  extent 
in  their  decision  to  sell  by  their  knowledge  of  an  S.  E.  C. 
investigation.  (R.  293-294,  346,  854,  876,  883, 1854) 

87.  On  March  15, 1944,  Joseph  J.  Lann  offered  to  George 
M.  Jaffin  Phoenix  Silk  Corporation  debentures  which  re¬ 
spondent  had  repurchased,  and  George  M.  Jaffin  bought 

for  his  wife’s  account  11  at  36%  and  10  at  37,  all 

279  ex-interest,  and  also  bought  for  account  of  his  as¬ 
sociate,  Harry  Schneider,  10  at  36%,  ex-interest  (R. 

1384-1385). 

88.  Harry  Schneider  bought  the  aforesaid  10  bonds  at 
36%,  of  which  5  were  for  account  of  his  wife  and  5  for  a 
friend  named  Solomon  E.  Star  (R.  783-784,  1030;  Exh.  42). 

89.  Joseph  J.  Lann  made  no  misrepresentation  and  with¬ 
held  no  material  fact  in  connection  with  the  repurchase  of 
bonds  from  James  E.  Prescott,  Frank  C.  Masterson  &  Co. 
and  Carl  Gropler,  and  for  their  respective  customers.  He 
acted  in  good  faith  to  avoid  any  possible  loss  to  said 
customers,  and  because  of  the  uncertainties  in  the  situation 
arising  from  the  existence  of  an  S.  E.  C.  investigation. 

90.  In  May  1944,  respondent  tendered  $30,300  Phoenix 
Silk  Corporation  by  sealed  tender  to  Lehigh  Valley  Trust 
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Company,  at  prices  ranging  from  41  to  45.  This  repre¬ 
sented  the  lowest  tender  price  quoted  by  any  bondholder 
of  the  $111,650  face  value  accepted  by  the  company  on  May 
17, 1944  (R.  550-553,  566-560;  Com.  Exh.  27). 

280  91.  Where  specific  findings  concerning  transac¬ 
tions  are  omitted,  it  is  concluded  that  they  are  not 

necessary  in  presenting  a  proper  picture  of  the  facts  de¬ 
veloped  at  the  hearings. 

92.  The  one  colorable  transaction  shown  by  the  record  is 
stated  in  finding  No.  48,  wherein  it  appears  that  the  re¬ 
spondent  on  December  2, 1943,  caused  Gibb  &  Co.  to  sell  and 
Mitchell  &  Co.  to  buy  one  $1,000  Phoenix  debenture  at  35. 
This  was  confirmed  to  respondent  on  December  3,  1943,  by 
Mitchell  &  Co.  as  principal. 

Since  no  persons  other  than  those  immediately  concerned 
knew  of  the  transaction,  it  might  for  all  practical  purposes 
be  non-existent,  and  in  the  absence  of  proof  that  such  fact 
was  known  and  acted  upon  by  any  other  customer  or  pros¬ 
pect,  it  does  not  tend  to  prove  any  of  the  charges  made. 

The  bona  fide  sale  which  followed  this  was  made  at  a 
price  of  38  and  was  made  based  upon  an  unsolicited  order 
and  without  representation  of  any  kind  or  nature. 

281  93.  The  National  Daily  Quotation  Service  does  not 
in  any  manner  reflect  or  indicate  that  any  purchases 

or  sales  have  taken  place  in  the  over-the-counter  market, 
and  higher  or  lower  quotations  on  specific  issues  do  not 
necessarily  indicate  that  there  has  been  trading  over-the- 
counter  to  cause  the  higher  or  lower  quotations  (R.  357, 
1134, 1186). 

94.  Except  for  George  M.  Jaffin,  who  provided  advance 
information  to  respondent,  all  purchasers  of  Phoenix  Silk 
Corporation  debentures  were  broker-dealers,  each  presum¬ 
ably  fully  familiar  with  the  business  and  with  the  meaning 
and  import  of  quotations  in  the  National  Daily  Quotation 
Service,  and  with  the  fact  that  brokers  cause  other  brokers 
to  quote  for  them  to  hide  their  interest  in  a  security,  or  for 
a  variety  of  other  reasons. 
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95.  Each  and  all  of  the  broker-dealers  who  purchased 
Phoenix  Silk  Corporation  debentures  from  the  respondent 
or  its  broker  representatives  knew,  or  should  have  known, 
of  the  thin  market  on  both  sides  and  of  the  relative  danger 
which  attached  to  trading  in  a  thin  market,  since  they 
knew,  or  should  have  known,  that  only  $418,000  of 

282  such  bonds  were  authorized. 

96.  None  of  the  persons  with  whom  respondent 
dealt  in  Phoenix  Silk  Corporation  debentures  disclosed  to 
any  other  persons  the  fact  that  they  had  transactions  there¬ 
in  or  the  price  thereof,  or  had  any  knowledge  of  any  other 
purchases  or  sales  made  by  respondent  to  any  other  person 
(R.  92,  99-100,  156-157,  199,  243,  350-351,  1076,  1104,  1186). 

97.  The  price  of  Phoenix  Silk  Corporation  debentures 
rose  in  the  over-the-counter  market  because  of  the  continu¬ 
ous  improved  financial  status  of  the  company  and  the  gen¬ 
eral  opinion  that  the  value  of  the  securities  was  greater 
than  the  then  quoted  market  prices  (R.  64-65,  1687-1689). 

98.  Neither  Joseph  J.  Lann  nor  any  person  on  behalf  of 
the  respondent  caused  dealers  to  quote  prices  in  the  Na¬ 
tional  Daily  Quotation  Service  or  otherwise  for  the  pur¬ 
pose  of  inducing  people  to  buy  Phoenix  Silk  Corporation 
debentures. 

99.  Neither  Joseph  J.  Lann  nor  any  person  on  behalf 
of  the  respondent  raised  the  price  of  Phoenix  Silk 

283  Corporation  debentures  for  the  purpose  of  inducing 
others  to  purchase  said  debentures. 

100.  The  respondent  and  its  members,  Melville  S.  Wien, 
Joseph  J.  Lann,  and  Irving  S.  Wynn,  have  a  good  reputa¬ 
tion  in  the  securities  business  and  are  well  regarded  (R. 
Ill,  199,  264, 1240). 

101.  The  respondent  and/or  its  members  did  not  intend 
to  violate  any  section  of  the  Securities  Act  of  1933,  as 
amended,  or  of  the  Securities  Exchange  Act  of  1934,  or  any 
of  the  rules  adopted  by  the  Securities  and  Exchange  Com¬ 
mission. 

102.  The  respondent  and/or  its  members  have  not  vio¬ 
lated  Section  17(a)  of  the  Securities  Act  of  1933. 
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103.  The  respondent  and/or  its  members  have  not  vio¬ 
lated  Section  15(c)(1)  of  the  Securities  Exchange  Act  of 
1934  or  Rules  X-15Cl-2(a)  and  (b)  adopted  under  said 
section. 

104.  The  respondent  and/or  its  members  have  not  vio¬ 
lated  Section  10(b)  of  the  Securities  Exchange  Act 

284  of  1934,  or  Rule  X-10B-5  prescribed  by  the  Commis¬ 
sion  under  said  Section. 

I  recommend  that  the  proceeding  herein  be  dismissed. 

Respectfully  submitted, 

William  J.  Cogan, 

Trial  Examiner. 

*«••••••• 
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2860  For  Release  in  Morning  Newspapers  of  Tuesday, 

September  17, 1946 

SECURITIES  AND  EXCHANGE  COMMISSION 

Philadelphia 

Securities  Exchange  Act  of  1934 
Release  No.  3855 
In  the  Matter  of 

M.  S.  Wien  &  Co.,  26  Broad  Street,  New  York,  New  York 
(Securities  Exchange  Act  of  1934 — Sections 
15(b)  and  15A(1)(2)) 

Findings  and  Opinion  of  the  Commission. 

Broker-Dealer  Registration 
Revocation 

Violations  of  Securities  Act  and  Securities  Exchange  Act 
Manipulation  of  Over-the-Counter  Securities  Market 

Where  respondent  acquires  the  floating  supply  of  a  se¬ 
curity  and,  in  addition  to  entering  OW-BW  listings  in  the 
sheets  of  the  National  Quotation  Bureau,  Inc.  and  furnishing 
its  own  quotations  for  effecting  purchases  and  sales  of  the 
security  at  successively  increased  prices,  caused  an  osten¬ 
sibly  independent  broker  and  dealer  to  publish  and  furnish 
quotations  and  to  effect  purchases  and  sales  of  the  security 
on  respondent’s  behalf  at  increasing  prices  without  dis¬ 
closing  respondent’s  control  over  that  broker  and  dealer 
or  respondent’s  other  activities  in  the  security  including 
respondent’s  employment  of  brokers  to  effect  a  “wash 
sale”  transaction,  all  of  which  created  a  false  and  mislead¬ 
ing  appearance  of  activity  and  raised  the  price  of  the  se¬ 
curity  for  the  purpose  of  inducing  purchase  by  others,  held, 
that  such  conduct  constituted  willful  violation  of  Section 
17 (a)  of  the  Securities  Act  and  Sections  10(b)  and  15(c)  (1) 
of  the  Securities  Exchange  Act  and  rules  thereunder. 
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Fraud  Upon  Sellers 

Where  respondent  repurchased  securities  from  dealers 
by  means  of  false  representations  concerning  the  estimated 
market  value  of  the  issuer’s  property  and  omissions  of 
facts  relating  to  the  imminence  of  an  invitation  for  tenders 
by  the  issuer,  the  price  at  which  tenders  would  probably 
be  accepted  and  the  likelihood  that  the  repurchased  securi¬ 
ties  could  be  disposed  of  at  a  profit,  and  where  respondent’s 
duty  to  make  full  disclosure  was  underscored  by  the  de¬ 
pendence  it  induced  in  the  dealers  through  its  representa¬ 
tions  both  at  the  time  of  its  original  sales  to  them  and  at 
the  time  of  the  repurchases,  and  by  its  solicitation  of  proxies 
to  stockholders’  meeting  at  which  the  undisclosed  informa¬ 
tion  was  obtained,  held,  respondent  willfully  violated  Sec¬ 
tions  10(b)  and  15(c)(1)  of  the  Securities  Exchange  Act 
and  rules  thereunder. 

2861  Public  Interest 

Where  respondent  firm  willfully  violated  the  Securities 
Act  and  the  Securities  Exchange  Act  by  manipulation  of  the 
over-the-counter  securities  market  and  bv  fraud  in  re- 

m 

purchases  of  securities,  but  only  one  partner  was  actively 
in  charge  of  the  firm’s  activities  in  the  securities  involved 
and  there  was  no  evidence  that  the  other  partners  knew  of 
or  acquiesced  in  the  fraud  in  the  repurchases,  held  it  is  in 
the  public  interest  to  revoke  broker-dealer  registration  of 
the  film,  without  prejudice  to  reapplication  for  registration 
after  a  30-day  period  if  the  partner  who  committed  the 
fraud  shall  have  withdrawn  from  firm  and  become  disas¬ 
sociated  from  its  business. 


Appearances  : 

Esther  Antell  of  the  New  York  office,  for  the  Trading  and 
Exchange  Division. 

William  W.  Prager  of  New  York,  for  the  Respondent. 


M.  S.  Wien  &  Co.,  a  partnership  doing  business  in  New 
York  City,  is  an  over-the-counter  broker  and  dealer  regis- 
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tered  under  Section  15(b)  of  the  Securities  Exchange  Act 
of  1934  and  a  member  of  the  National  Association  of  Se¬ 
curities  Dealers,  Inc.  (NASD),  a  national  securities  as¬ 
sociation  registered  under  Section  15A  of  that  Act.  This 
is  a  proceeding  under  Sections  15(b)  and  15A  of  the  Act 
to  determine  whether  the  firm  has  willfully  violated  Sec¬ 
tion  17(a)  of  the  Securities  Act  of  1933  and  Sections  10(b) 
and  15(c)(1)  of  the  Securities  Exchange  Act  and  Rules 
X-10B-5  and  X-15C1-2  thereunder,’  and  if  so,  whether  to 

i  Section  17(a)  of  the  Securities  Act  provides: 

“It  shall  be  unlawful  for  any  person  in  the  sale  of  any  securities  by  the 
use  of  any  means  or  instruments  of  transportation  or  communication  in 
interstate  commerce  or  by  the  use  of  the  mails,  directly  or  indirectly — 
“  (1)  to  employ  any  device,  scheme,  or  artifice  to  defraud,  or 
“  (2)  to  obtain  money  or  property  by  means  of  any  untrue  statement 
of  a  material  fact  or  any  omission  to  state  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in  the  light  of  the  circumstances 
under  which  they  were  made,  not  misleading,  or 

“(3)  to  engage  in  any  transaction,  practice,  or  course  of  business 
which  operates  or  would  operate  as  a  fraud  or  deceit  upon  the 
purchaser.  *  ’ 

Section  10  of  the  Securities  Exchange  Act  provides  in  part: 

“It  shall  be  unlawful  for  any  person,  directly  or  indirectly,  by  the  use 

of  any  means  or  instrumentality  of  interstate  commerce  or  of  the  mails, 

«  #  #  * 

“  (b)  To  use  or  employ,  in  connection  with  the  purchase  or  sale  of  any 
security  registered  on  a  national  securities  exchange  or  any  security  not 
so  registered,  any  manipulative  or  deceptive  device  or  contrivance  in 
contravention  of  such  rules  and  regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors.’’ 

Section  15(c)(1)  provides: 

“No  broker  or  dealer  shall  make  use  of  the  mails  or  of  any  means  or 
instrumentality  of  interstate  commerce  to  effect  any  transaction  in,  or  to 
induce  the  purchase  or  sale  of,  any  security  (other  than  commercial  paper, 
bankers’  acceptances,  or  commercial  bills)  otherwise  than  on  a  national 
securities  exchange,  by  means  of  any  manipulative,  deceptive,  or  other 
fraudulent  derice  or  contrivance.  The  Commission  shall,  for  the  purposes 
of  this  subsection,  by  rules  and  regulations  define  such  devices  or  con¬ 
trivances  as  arc  manipulative,  deceptive,  or  otherwise  fraudulent.” 

Rule  X-10B-5  provides: 

“It  shall  be  unlawful  for  any  person,  directly  or  indirectly,  by  the  use 

of  any  means  or  instrumentality  of  interstate  commerce,  or  of  tho  mails, 

*  *  * 

“  (1)  to  employ  any  device,  scheme,  or  artifice  to  defraud, 

“(2)  to  make  any  untrue  statement  of  a  material  fact  or  to  omit  to 
state  a  material  fact  necessary  in  order  to  make  the  statements  made, 
in  the  light  of  the  circumstances  under  which  they  were  made,  not 
misleading,  or 
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revoke  its  registration  or  suspend  or  expel  it  from  mem¬ 
bership  in  the  NASD. 

2862  The  order  for  hearing  raises  two  principal  ques¬ 
tions  : 

(a)  Whether  in  the  period  from  October  14,  1943  to 
December  31,  1943,  respondent  sold  $56,000  face  amount 

of  5%  income  debentures  of  1968  of  Phoenix  Silk 

2863  Corporation,  a  Pennsylvania  Corporation,  and  in  a 
series  of  transactions  raised  the  price  of  such  se¬ 
curity  and  created  actual  and  apparent  trading  activity 
therein  for  the  purpose  of  inducing  purchases  by  others 
without  disclosing  that  the  price  had  been  artificially  raised; 
and 

(b)  Whether  respondent  purchased  $61,000  face  amount 
of  these  debentures  through  false  representations  and  ma¬ 
terial  omissions  concerning  the  issuer’s  property,  the  mar¬ 
ket  value  of  the  debentures,  the  imminence  of  a  retirement 
of  debentures  through  a  call  for  tenders,  and  respondent’s 
intention  to  tender  the  debentures  at  a  profit  to  itself. 

After  due  notice,  hearings  were  held  before  a  trial 
examiner.  Counsel  for  respondent  and  counsel  for  the 
Trading  and  Exchange  Division  submitted  proposed  find¬ 
ings  to  the  trial  examiner  and  the  latter  filed  an  advisory 
report  in  which  he  concluded  that  respondent  did  not  vio- 

44  (3)  to  engage  in  any  act,  practice,  or  course  of  business  which  operates 
or  would  operute  as  a  fraud  or  deceit  upon  any  person,  in  connection 
with  the  purchase  or  sale  of  any  security.” 

Kule  X-15C1-2  provides: 

“(a)  The  term  ‘manipulative,  deceptive,  or  other  fraudulent  device  or 
contrivance,’  as  used  in  section  15(c)(1)  of  the  Act,  is  hereby  defined  to 
include  any  act,  practice,  or  course  of  business  which  operates  or  would 
operate  as  a  fraud  or  deceit  upon  any  person. 

‘‘(b)  The  term  ‘manipulative,  deceptive,  or  other  fraudulent  device  or 
contrivance,’  as  used  in  section  15(c)(1)  of  the  Act,  is  hereby  defined  to 
include  any  untrue  statement  of  a  material  fact  and  any  omission  to  state 
a  material  fact  necessary  in  order  to  make  the  statements  made,  in  the 
light  of  the  circumstances  under  which  they  are  made,  not  misleading, 
which  statement  or  omission  is  made  with  knowledge  or  reasonable  grounds 
to  believe  that  it  is  untrue  or  misleading. 

‘‘(c)  The  scope  of  this  rule  shall  not  be  limited  by  any  specific  defini¬ 
tions  of  the  term  ‘manipulative,  deceptive,  or  other  fraudulent  device  or 
contrivance’  contained  in  other  rules  adopted  pursuant  to  section  15(c)  (1) 
of  the  Act.  ’  ’ 
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late  any  of  the  recited  statutory  provisions  or  rules  and 
recommended  that  the  proceedings  be  dismissed.  Excep¬ 
tions,  briefs  and  reply  briefs  were  filed  and  we  heard  oral 
argument.  The  findings  herein  are  based  upon  an  inde¬ 
pendent  review  of  the  record. 

The  Respondent 

The  partners  in  the  respondent  firm  are  Melville  S.  Wien, 
Irving  S.  Wynn  and  Joseph  J.  Lann,  owners  of  equal 
shares.  The  firm  was  founded  by  Wien  about  26  years 
ago  and  the  other  partners  were  admitted  shortly  there¬ 
after.  Wien  and  Wynn  are  brothers  and  Lann  is  married  to 
their  sister.  Respondent  does  a  general  over-the-counter 
securities  business  in  New  York  City.  Approximately 
S 5%  to  90 c/c  of  its  business  is  for  its  own  account  and  it 
deals  almost  entirely  with  other  dealers,  only  3%  or  4%  of 
its  total  business  being  at  retail.  It  engages  in  no  under¬ 
writing  or  distributions. 

All  three  partners  act  as  traders  and  the  firm  employs 
two  additional  traders  and  a  salesman.  Wynn  confines  his 
trading  to  foreign  securities;  Wien  trades  generally  and 
has  charge  of  the  trading  room;  and  Lann,  in  addition  to 
trading  generally,  handles  special  situations  such  as  re¬ 
organizations  and  liquidations.  Except  for  one  sale  trans¬ 
action,  all  of  the  firm’s  quotations,  purchases  and  sales  of 
the  Phoenix  debentures  were  handled  by  Lann. 

2864  The  Manipulative  Activities  in  Phoenix  Debetures 

The  Phoenix  debentures  were  traded  exclusively  on  the 
over-the-counter  market,  not  being  listed  on  any  securities 
exchange.  From  October  14,  1943,  to  December  31,  1943, 
the  period  in  which  the  alleged  manipulative  activity  by 
respondent  took  place,  the  price  at  which  the  debentures 
were  traded  rose  steadily  from  19M>  to  around  40.  Out  of 
a  total  of  32  known  transactions  involving  purchase  and 
sales  totaling  $109,100  face  amount  of  debentures,  respond¬ 
ent  participated  in  30  transactions  involving  $107,100  face 
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amount.2  A  schedule  of  these  transactions  by  respondent 
is  appended  to  this  Opinion. 

At  the  beginning  of  the  period  in  question,  respondent 
held  $6,250  face  amount  of  Phoenix  debentures.  By  pur¬ 
chase  of  $38,900  of  debentures  (at  prices  from  19  to  26) 
while  selling  only  $15,000  (at  prices  from  20%  to  29%) 
respondent’s  position  increased  to  a  high  point  of  $30,150 
on  November  16,  1943.  Thereafter,  until  the  end  of  the 
period,  sales  exceeded  purchases,  $12,200  being  purchased 
(at  prices  from  33  to  38),  and  $41,000  being  sold  (at  prices 
from  30%  to  40%),  leaving  respondent  with  a  position  of 
$1,350  face  amount  at  the  end  of  1943.3  Respondent  effected 
the  purchase  of  $30,000  face  amount  of  debentures  through 
other  brokers  and  made  direct  purchases  of  $21,100.  Sales 
made  through  other  brokers  totaled  $31,000  face  amount 
and  direct  sales  amounted  to  $25,000.4 

The  Trading  and  Exchange  Division  contends  that  re¬ 
spondent  employed  other  brokers  to  issue  quotations  and 
effect  transactions  which,  together  with  the  quotations, 
transactions  and  other  activity  by  respondent,  created  the 
impression  of  a  broader  and  more  active  market  than  actu¬ 
ally  existed  in  Phoenix  debentures  and  raised  the  price  of 
the  debentures,  for  the  purpose  of  inducing  purchases  of 
the  debentures. 

2865  Listings  respecting  the  Phoenix  debentures  were 
entered  in  the  quotation  sheets  issued  by  the  National 
Quotation  Bureau,  Inc.  (the  “sheets”)  by  respondent  and 

2  There  were  $392,500  face  amount  of  Phoenix  debentures  outstanding.  They 
were  traded  in  units  of  one  debenture  of  $1,000  face  amount,  plus  GO  shares  of 
common  stock.  These  units  had  been  distributed  in  exchange  for  old  first 
mortgage  bonds  in  a  reorganization  of  Phoenix  in  1937.  The  only  importance 
in  this  case  of  the  common  stock  is  that  it  carried  the  right  to  vote  and  thus 
gave  debenture  holders  voting  rights,  as  will  be  further  noted  under  the  dis¬ 
cussion  of  respondent’s  repurchase  of  debentures  in  1944. 

a  Respondent  was  short  $850  face  amount  for  a  period  of  four  days  in 
December. 

*  Commissions  paid  by  respondent  to  the  brokers  acting  for  it  usually  ranged 
from  Vt  to  1  point.  In  three  purchases  the  broker  acting  for  respondent  re¬ 
ceived  no  commission  from  it,  in  two  the  broker  received  a  concession  from  the 
seller.  In  one  sale  of  15  debentures  (on  December  3,  1943)  the  broker  through 
whom  respondent  effected  the  sale  received  a  commission  of  %  point  from 
respondent. 
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several  other  brokers  and  dealers.5  Respondent  listings 
appeared  every  trading  day  but  one  during  the  period 
under  consideration  and  always  took  the  form  of  “OW” 
(offer  wanted)  and  “BW”  (bid  wanted),  indicating  trading 
interest  in  the  security  without  stating  any  price  or  speci¬ 
fying  the  amount  of  securities  that  might  be  bought  or 
sold.  Beginning  with  November  5,  1943,  and  continuously 
during  the  balance  of  the  period,  respondent  instructed  E. 
H.  Gibb  &  Co.  (“Gibb  &  Co.”),  who  was  described  in  testi¬ 
mony  as  a  “brokers’  broker”,  to  enter  listings  in  the  sheets 
in  Gibb  &  Co.’s  own  name  and  to  clear  all  inquiries  and 
orders  respecting  Phoenix  debentures  with  respondent. 
Gibb  &  Co.,  following  respondent’s  directions  at  all  times, 
entered  bid  and  asked  quotations,  which  stated  prices  and 
sometimes  the  number  of  debentures  desired  or  offered  up 
to  December  18,  1943,  and  entered  “OW-BW”  listings 
thereafter.  Although  two  other  brokers  entered  listings  in 
Phoenix  debentures  with  some  regularity  and  several  others 
listed  on  a  few  occasions,6  following  the  appearance  of 
Gibb  &  Co.’s  listings  it  was  the  only  broker  listing  numeri¬ 
cal  quotations  who  had  debentures  on  hand  and  its  listed 
quotations  were  almost  invariably  the  highest  and  the  first 
to  show  price  increases.  There  was  only  one  day  on  which 
a  numerical  asked  quotation  listed  by  another  dealer  was 
not  exceeded  by  one  listed  by  Gibb  &  Co.,  and  as  noted,  the 
other  dealer  did  not  have  any  debentures  on  hand  at  the 
time.  On  only  six  days  was  a  bid  of  another  dealer  the 
highest  listed.  Gibb  &  Co.  ’s  quotations  advanced  nine  times 
without  any  recessions  between  November  5  and  December 

5  Listings  arc  inserted  in  the  sheets  in  order  that  they  be  made  known  to 
other  brokers  or  dealers  who  subscribe  to  or  read  the  sheets  and  thereby  invite 
inquiries  leading  to  trading  transactions.  See  Barrett  &  Co.,  9  S.  E.  C.,  319, 
323  (1941);  AUcndcr  Co.,  Inc.,  9  S.  E.  C.  1043,  1037,  (1941). 

•  F.  H.  Winter  &  Co.  listed  numerical  bid  and  asked  quotations  from  the 
beginning  of  the  period  until  November  11,  1943,  numerical  bid  quotations 
thereafter  until  December  3,  1943,  and  “ OW-BW’ '  listings  from  then  to  the 
end  of  the  period.  Mitchell  &  Co.,  listed  numerical  bid  quotations  from 
November  12  to  November  IS,  on  December  2  quoted  32Vfe  bid — “BW”,  and 
thereafter  listed  “OW-BW’'  on  19  days.  Two  other  dealers  listed  bids  on  a 
few  occasions  and  effected  no  transactions  during  the  period  under  considera¬ 
tion.  One  dealer  appeared  “OW-BW”  in  the  sheets  on  three  days  in 
December  and  its  transactions  in  Phoenix  debentures  were  with  respondent. 
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15,  1943,  rising  from  22  bid-27  asked  to  35  bid-40  asked  in 
that  time.  Thereafter  its  listed  numerical  quotations  were 
35  bid-39  asked. 

286G  In  addition  to  the  listings  in  the  sheets,  respondent 
and  Gibb  &  Co.  gave  oral  bid  and  asked  quotations  in 
response  to  inquiries.  In  every  case  Gibb  &  Co.  secured  and 
followed  instructions  of  respondent,  making  no  listing, 
quotation,  purchase  or  sale  without  respondent’s  prior  ap¬ 
proval.  Gibb  &  Co.  held  no  position  in  Phoenix  debentures 
itself  and  acted  entirely  for  respondent  during  the  period 
under  consideration.  Gibb  &  Co.  did  not  disclose  to  any 
persons  with  whom  it  dealt  that  it  was  acting  on  behalf  of 
respondent  in  its  quotations  and  transactions  in  Phoenix 
debentures. 

Respondent’s  use  of  Gibb  &  Co.  at  the  same  time  that  it 
was  itself  entering  listings  and  furnishing  quotations  in¬ 
duced  purchases  of  debentures  at  successively  higher  prices. 
Complete  trading  details  appear  in  the  attached  schedule. 
The  manner  in  which  the  price  was  raised  and  apparent 
trading  activity  used  to  induce  purchases  is  illustrated  by 
an  examination  of  several  of  the  more  significant  transac¬ 
tions  which  took  place  during  the  period  following  Gibb 
&  Co.’s  appearance  in  the  sheets.  None  of  these  transac¬ 
tions  need  be  regarded  as  determinative  of  the  violations 
alleged,  but  their  cumulative  effect  together  with  the  trad¬ 
ing  details  compel  the  conclusion  that  the  charges  made 
against  respondent  respecting  its  activities  in  Phoenix  de¬ 
bentures  during  the  October  14-December  31,  1943  period 
have  been  fully  established. 

(a)  On  November  9,  the  sheets  contained  quotations  by 
Gibb  &  Co.  bidding  22  for  $3,500  face  amount  of  debentures 
and  offering  $1,000  at  27,  bid  and  asked  quotations  by 
Winter  &  Co.  at  21-25,  another  bid  of  21,  and  an  “OW-BW” 
listing  by  respondent.  Goodbody  &  Co.,  a  securities  broker, 
had  an  order  to  buy  10  debentures  at  27  which  was  good 
through  November.  After  ascertaining  that  Winter  &  Co. 
had  no  debentures  on  hand  and  was  merely  making  a  nomi¬ 
nal  or  “order”  market,  Goodbody  &  Co.  called  respondent 


46 


and  was  quoted  24-29  or  25-30  for  5  debentures.  Goodbodv 
&  Co.  then  purchased  the  one  debenture  offered  by  Gibb  & 
Co.  at  27.  Unable  to  fill  the  whole  order  Goodbodv  &  Co. 
told  Mitchell  &  Co.  it  would  be  interested  in  9  debentures 
at  about  26  and  Mitchell  &  Co.  bid  251/4  in  the  sheets  ap¬ 
pearing  between  November  13  and  November  16.  Respond¬ 
ent  thereupon  had  Gibb  &  Co.  increase  its  quotations  in  the 
sheets  appearing  on  November  13  to  bid  $3,500  at  23 Y> — 
offer  1  at  29,  and  on  November  16  to  26  bid — 30  asked,  al¬ 
though  no  transactions  had  occurred  since  November  9. 

(b)  On  November  16,  Frank  G.  Masterson  &  Co.  a  se¬ 
curities  broker  and  dealer,  desired  to  purchase  debentures. 
The  trader  for  Masterson  &  Co.  called  respondent  and 
Gibb  &  Co.  for  quotations.  He  testified  that  in  doing  so 
he  assumed  that  respondent  and  Gibb  &  Co.,  “were  oper¬ 
ating  independently”.  Since  the  quotation  received  from 
respondent  was  higher  than  that  of  Gibb  &  Co.,  Masterson 
&  Co.  bought  four  debentures  from  Gibb  &  Co.  Gibb  &  Co.  ’s 
quotations  were  thereupon  increased  to  27  bid — 32  asked, 
and  on  November  18,  Gibb  &  Co.  sold  5  debentures  at  30 l/> 
and  then  called  Masterson  &  Co.  and  sold  it  4  at  32.  In 
checking  on  the  latter  price,  Masterson  &  Co.  called  Lann 
and  offered  to  purchase  the  4  debentures  from  respondent 
if  it  could  equal  or  better  Gibb  &  Co.’s  offer  but  was  told  by 
Lann  that  respondent  could  not  do  so. 

2867  (c)  Another  transaction  which,  though  taking  a 

somewhat  different  form  from  the  quotation  and 
trading  activity  just  described,  also  involved  the  listing  of 
quotations  in  the  sheets  by  brokers  employed  by  respondent 
and  was  followed  by  further  increases  in  the  quoted  prices 
for  debentures,  is  one  in  which  respondent  placed  matched 
orders  and  effected  a  “wash  sale”.  On  December  2,  the 
quotations  of  Gibb  &  Co.  in  the  sheets  were  30  bid  for  two 
debentures  and  35  asked  for  two.  Mitchell  &  Co.,  a  broker 
and  dealer  who  had  previously  listed  bid  quotations  for 
Phoenix  debentures,  spoke  to  Lann  with  respect  to  the 
market  in  those  debentures.  According  to  the  testimony 
of  the  trader  for  Mitchell  &  Co.,  Lann  instructed  him  to 
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enter  a  listing  in  the  sheets  for  four  debentures  at  32*4  and 
to  call  Gibb  &  Co.  and  ask  for  two  debentures  which  were 
to  be  purchased  for  respondent.  After  he  called  Gibb  &  Co., 
the  latter  consulted  Lann  and  then  advised  Mitchell  &  Co. 
that  it  could  sell  only  one  debenture  at  35  and  that  a  second 
would  cost  37.  Upon  relaying  these  quotations  to  Lann, 
Mitchell  &  Co.  was  instructed  to  acquire  one  debenture 
from  Gibb  &  Co.  at  35,  which  it  did.  It  held  the  debenture 
until  the  next  day,  pursuant  to  Lann’s  direction,  and  then 
turned  it  over  to  respondent  at  35*4,  using  confirmation 
forms  describing  itself  as  principal  in  the  transaction. 

Lann  claims  that  he  understood  on  December  2  that 
Mitchell  &  Co.  desired  to  buy  the  debenture  for  its  own  ac¬ 
count  and  that  he  decided  to  repurchase  it  only  after  the 
sale  transaction  had  been  completed.  There  is  a  conflict 
in  the  testimony  on  this  question,  but  the  evidence  as  a 
whole,  including  the  direct  testimony  of  Mitchell  &  Co.’s 
trader  that  he  was  instructed  by  Lann  to  purchase  on  re¬ 
spondent’s  behalf  and  the  failure  of  Lann  to  offer  any 
reason  why  he  decided  to  buy  the  debenture  back  after  one 
day  at  an  increased  price,  leads  to  the  conclusion  that  Lann 
intentionally  resorted  to  a  matched-order  transaction  as 
an  aid  to  a  program  of  raising  quoted  prices  at  a  time  when 
respondent  was  in  the  process  of  disposing  of  its  accumu¬ 
lated  inventory.  Neither  Gibb  &  Co.  nor  Mitchell  &  Co.  was 
informed  or  knew  that  the  other  was  acting  for  respondent, 
and  following  the  transaction,  Gibb  &  Co.  was  caused  to 
increase  its  quotations  to  32  bid — 37  asked  and  Mitchell  & 
Co.  continued  listings  in  the  form  “OW-BW”,  thus  pre¬ 
serving  in  the  sheets  an  appearance  of  a  wide  and  active 
market  with  increasing  prices  which  played  a  part  in  in¬ 
ducing  further  purchases  from  respondent  at  higher  prices. 

(d)  On  December  3,  Masterson  &  Co.,  one  of  whose  part¬ 
ners  testified  that  he  was  impressed  by  this  upward  move¬ 
ment  of  the  quotations  in  the  sheets  and  was  concerned  lest 
the  price  should  “get  away”  from  him,  sought  to  purchase 
15  debentures.  It  checked  the  market  by  making  inquiries 
of  those  having  listings  in  the  sheets  and  was  informed  by 
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Lann  that  the  desired  number  of  the  debentures  could  be 
acquired  from  another  broker,  Birnbaum  &  Co.  Lann  there¬ 
upon  instructed  Birnbaum  &  Co.  to  sell  for  respondent  15 
debentures  to  Masterson  &  Co.  at  37,  and  Birnbaum  &  Co. 
effected  the  sale  for  a  commission  of  point.  Respondent 
did  not  disclose  to  Masterson  &  Co.  that  Birnbaum  &  Co. 
was  selling  respondent’s  debentures.  Although  Lann  testi¬ 
fied  that  he  told  a  partner  in  Masterson  &  Co.  that 
2868  the  debentures  to  be  sold  by  Birnbaum  &  Co.  belonged 
to  respondent  and  that  partner  testified  that  he 
‘‘thought”  Lann  revealed  Birnbaum  &  Co.’s  agency  to  him, 
this  testimony  was  not  convincing7  and  is  outweighed  by 
other  testimony  in  the  record  s  as  well  as  by  the  circum¬ 
stances  surrounding  the  transaction.  No  satisfactory  reason 
was  given  why  respondent  should  have  openly  employed 
Birnbaum  &  Co.  to  sell  respondent’s  debentures  to  Master- 
son  &  Co.,  nor  is  any  apparent  from  the  record.  On  the 
contrary,  the  record  shows  that  respondent  was  holding 
itself  out  as  interested  in  buying  Phoenix  debentures,  was 
making  purchases  itself,  and  was  quoting  increasingly 
higher  prices  during  the  period  preceding  and  contem¬ 
poraneous  with  the  sale  to  Masterson  &  Co.;  and  had  not 
made  any  direct  sale  of  debentures  since  October  16,  1943. 
All  its  sales  during  that  period  had  been  made  through  Gibb 
&  Co.  in  what  was  clearly  an  attempt  to  preserve  the  ap¬ 
pearance  that  respondent  was  a  buyer  exclusively.  The 

7  The  partner  in  Masterson  &  Co.  testified  as  follows  in  reply  to  the  question 
whether  Lann  told  him  that  Birnbaum  &  Co.  would  sell  Masterson  &  Co.  Larin's 
debentures: 

“I  think  he  did  because  he  said  to  me  ‘As  a  personal  favor  to  you  tell 
your  trader  to  get  them  from  Birnbaum;  as  a  personal  favor,  have  your 
trader  to  go  into  Birnbaum.*  That  is  all  l  recall.” 

This  cryptic  language  is  not  adequately  clarified  anywhere  in  the  record. 

»  The  trader  for  Masterson  &  Co.  who  handled  the  purchase  from  Birnbaum 
&  Co.  testified  that  the  partner  told  him  to  call  Birnbaum  &  Co.  who  “had  a 
selling  order.”  When  he  reported  that  Birnbaum  &  Co.  had  advised  him  that 
its  order  was  to  sell  at  37,  the  partner  instructed  the  trader  to  try  to  get 
the  debentures  at  a  better  price.  The  trader  then  bid  36  to  Birnbaum  &  Co.  but 
the  latter  advised  that  its  selling  order  was  limited  to  37.  The  partner  there¬ 
upon  authorized  the  purchase  at  37.  The  trader  for  Masterson  &  Co.  was  not 
informed  by  either  the  partner  or  by  Birnbaum  &  Co.  of  the  fact  that  Birnbaum 
&  Co.  was  acting  for  respondent  and  was  not  referred  to  Lann  for  discussion 
of  price.  If  the  partner  in  Masterson  &  Co.  knew  that  Birnbaum  &  Co.  was 
acting  for  respondent  it  is  more  likely  that  he  would  direct  that  price  dis¬ 
cussion  be  held  with  Lann  than  with  Birnbaum  &  Co. 
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use  of  Birnbaum  &  Co.  is  not  explainable  except  as  a  device 
to  serve  tlie  same  purpose  of  concealing  respondent’s  sell¬ 
ing  activities  during  the  period  when  it  was  steadily  in¬ 
creasing  prices. 

(e)  Following  the  sale  of  the  15  debentures  to  Masterson 
&  Co.,  respondent  on  the  same  day  orally  quoted  34  bid — 38 
asked,  and  following  this  quotation  Mitchell  &  Co.,  acting 
for  respondent,  sold  one  debenture  at  38  and  respondent 
sold  another  debenture  itself  at  the  same  figure.  These 
sales  brought  respondent’s  inventory  in  Phoenix  debentures 
down  to  $1,150  face  amount,  lower  than  it  had  been  at  any 
time  since  the  beginning  of  the  period  under  considera¬ 
tion. 

2869  Respondent  asserts  that  its  employment  of  Gibb  & 
Co.  to  quote  in  the  sheets  was  in  accord  with  accepted 
trade  custom,  was  not  kept  secret,  and  was  resorted  to  for 
the  legitimate  purpose  of  saving  respondent’s  time  by 
screening  inquiries  of  other  dealers  concerning  Phoenix 
debentures.  It  argues  that  since  transactions  were  not  pub¬ 
licized  by  the  respondent  or  the  other  dealers  who  par¬ 
ticipated  in  them  or  reported  in  the  quotation  sheets,  neither 
its  “wash  sale”  transaction  nor  the  concurrent  listings  in 
the  sheets  by  it  and  Gibb  &  Co.  can  be  considered  to  have 
created  an  appearance  respecting  trading  activity  or  to 
have  been  designed  to  create  such  an  appearance.  It  de¬ 
fends  its  action  of  repeatedly  raising  quotations  on  the 
ground  that  the  debentures  were  under-priced  at  the  be¬ 
ginning  of  the  period  in  question  and  a  rise  in  price  was 
indicated  by  recent  sales  of  the  corporation’s  property  and 
improved  business,  and  it  claims  that  the  quotation  did  not 
operate  to  deceive  or  injure  purchasers  since  the  dealers 
who  made  the  purchases  from  respondent  were  informed 
persons  who  acted  on  the  basis  of  widely  circulated  bullish 
information  and  their  own  investigation,  including  direct 
inquiries  to  the  corporation,  and  their  customers  suffered 
no  loss  on  the  transactions.® 


•  Respondent  ’a  repurchases  at  higher  prices  of  a  substantial  number  of 
the  debentures  it  sold  during  the  October  14-December  31,  1943  period  will 
be  discussed  in  the  next  section  of  'this  opinion. 
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We  do  not  find  merit  in  respondent’s  contentions  and  we 
disagree  with  the  report  of  the  trial  examiner  which  ac¬ 
cepts  those  contentions  as  valid.  The  pattern  revealed  by 
the  whole  of  respondent’s  activities  respecting  Phoenix 
debentures  in  the  October  14-December  31,  1943  period,  is 
one  of  accumulation  within  a  short  time  of  an  amount  of 
debentures  sufficient  to  leave  other  interested  dealers  with¬ 
out  a  supply  and  to  enable  respondent  to  participate  in  30 
out  of  a  total  of  32  transactions,  involving  over  98%  of  the 
total  face  amount  traded  during  the  period,  and  to  exercise 
a  dominant  role  in  the  determination  of  the  price  of  the 
debentures  in  the  over-the-counter  market;  a  rise  in  the 
price  of  the  debentures  from  19 *4  to  40 ;  the  quotation  of  the 
debentures  by  respondent  and  its  undisclosed  agent,  Gibb 
&  Co.,  at  successively  higher  prices  for  limited  amounts  of 
debentures;  the  effecting  of  sales  through  Gibb  &  Co.  and 
Bimbaum  &  Co.  while  respondent  was  holding  itself  out  as 
a  purchaser  and  making  purchases  directly;  the  utilization 
of  a  “wash  sale”  which  was  immediately  followed  by  in¬ 
creased  quotations;  and  the  disposal  at  a  profit  of  practi¬ 
cally  its  entire  holdings  in  a  relatively  short  period.  Al¬ 
though  there  appears  to  have  been  a  small  amount  of  in¬ 
dependent  buying  interest,  respondent  knew  that  it  domi¬ 
nated  and  was  in  fact  making  the  market  in  Phoenix  de¬ 
bentures  and  that  its  activities  were  of  a  nature  to  influence 
purchasers  in  effecting  their  purchases  at  prices  increased 
through  those  activities.  Yet  respondent,  far  from  waiting 
to  sell  its  debentures  until  the  effect  on  the  market  of  its 
activities  had  been  dissipated  by  lapse  of  time  or  the  inter¬ 
vention  of  other  market  factors,  immediately  liquidated  its 
position  at  the  increased  prices.  We  find  that  the  evidence 
clearly  establishes  that  respondent  failed  to  disclose 
2870  to  prospective  purchasers  both  the  servient  role  it 
caused  Gibb  &  Co.  to  perform  in  connection  with  the 
quotation  of  advancing  prices  and  its  other  activities  in  the 
Phoenix  debentures,  and  created  successive  rises  in  prices 
and  a  false  appearance  of  trading  activity  in  order  to  induce 
purchases. 
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Respondent,  although  making  representations  to  pros¬ 
pective  purchasers  concerning  the  value  and  likelihood  of 
increased  prices  of  the  Phoenix  debentures,  failed  to  dis¬ 
close  to  them  the  nature  or  extent  of  its  activities  in  the 
Phoenix  debentures.  The  appearance  that  Gibb  &  Co.  acted 
independently  was  maintained  during  the  period  in  which 
respondent  disposed  of  the  bulk  of  its  holdings.  One  of  the 
partners  in  Masterson  &  Co.  testified  that  after  Masterson 
&  Co.  had  purchased  debentures  from  Gibb  &  Co.  in  Novem¬ 
ber  Lann  informed  him  that  Gibb  &  Co.  was  acting  on  re¬ 
spondent’s  behalf.  However,  if  this  disclosure  was  made, 
it  apparently  was  not  conveyed  to  the  other  personnel  in 
Masterson  &  Co.  who  dealt  in  Phoenix  debentures,  for  when 
Masterson  &  Co.  sold  four  debentures  to  respondent  on 
December  15,  1943,  its  trader  believed  the  quotations  of 
Gibb  &  Co.  and  respondent  were  independent.  This  trader 
testified  that  in  making  the  sale  he  called  both  respondent 
and  Gibb  &  Co.  and  “sold  to  the  firm  that  made  the  best 
bid.”  Prospective  purchasers  were  not  informed  that  the 
rising  prices  were  fixed  by  respondent  on  the  basis  of  its 
control  of  the  floating  supply  of  the  debentures  and  the 
trading  interest  induced  by  the  multiple  quotations  issued 
by  respondent  and  Gibb  &  Co. 

The  basic  fallacy  in  respondent’s  arguments  and  in  the 
trial  examiner’s  agreement  with  them  is  the  failure  to 
recognize  that  activity  in  the  sheets  affords  a  basis  on  which 
estimates  are  made  by  dealers  and  the  public  as  to  the  state 
of  the  over-the-counter  market  and  the  degree  of  active 
trading  in  that  market.  While  it  may  be  common  for  one 
dealer  to  use  another  to  enter  quotations  in  the  daily  sheets, 
it  is  improper  for  a  dealer  who  is  furnishing  advancing 
quotations  of  his  own  to  employ  an  ostensibly  independent 
dealer  to  publish  advancing  quotations  at  the  same  time  so 
as  to  raise  prices  and  create  an  appearance  of  trading  in 
order  to  induce  purchases  or  sales  of  securities.10  The 

io  Respondent’s  attempt  to  justify  the  use  of  Gibb  &  Co.  on  the  ground 
of  business  convenience  must  fail  in  the  light  of  the  evidence  that  Gibb  &  Co. 
made  no  move  without  respondent’s  express  direction  and  that  respondent 
traded  independently  to  an  even  wider  extent  than  Gibb  &  Co. 
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nature  of  such  conduct  is  that  it  creates  a  false  and 

2871  misleading  appearance  of  active  trading,11  and  we 
held  in  Masland,  Fcrnon  <£  Anderson ,  9  S.  E.  C.  338 

(1941)  that  it  violates  the  anti-manipulation  objectives  ex¬ 
pressed  in  the  Act,  which  are  to  outlaw  “every  .  .  .  device 
used  to  persuade  the  public  that  activity  in  a  security  is  a 
reflection  of  a  genuine  demand  instead  of  a  mirage. 9  f  12  The 
illegal  feature  of  such  conduct  is  its  impairment  of  free  and 
open  securities  markets  and  it  is  immaterial  that  the  se¬ 
curity  involved  may  have  had  a  value  equal  to  the  advanced 
prices  paid  by  the  purchasers,13  that  the  purchasers  may 
have  had  independent  information  respecting  the  security, 
or  that  the  purchasers  may  have  suffered  no  out  of  pocket 
loss.14 

2872  We  conclude  that  respondent  willfully  violated 
Section  17(a)  of  the  Securities  Act,  Section  10(b)  of 

the  Act  and  Rule  X-10B-5  thereunder  and  Section  15(c)(1) 
of  the  Act  and  Rule  X-15Cl-2(a)  and  (b)  thereunder  in  con¬ 
nection  with  its  sales  of  Phoenix  debentures  in  the  period 
between  October  14,  1943  and  December  31,  1943. 

Tho  listed  quotations  respecting  Phoenix  debentures  did  in  fact  create 
an  appearance  of  active  trading  upon  which  purchasers  from  respondent  relied. 
As  above  noted,  a  partner  in  Masterson  &  Co.  testified  that  the  advance  in 
Gibb  &  Co.'s  quotations  to  32  bid' — 37  asked  on  December  3,  was  a  factor 
impelling  it  to  purchase  15  debentures  before  tho  price  should  rise  beyond  his 
reach.  Another  dealer  (Knox  &  Co.)  testified  that  he  noted  the  rising  quota¬ 
tions  and  the  number  of  dealers  listing  in  the  sheets,  considered  that  this 
"  bespoke  quite  a  bit  of  activity  for  a  bond  that  was  outstanding  in  a  rela¬ 
tively  small  amount,"  and  thereupon  purchased  five  debentures. 

i*  Cf.  Senate  Report  1455,  73rd  Cong.,  2d  Sess.  (1934),  p.  54.  See  also 
Barrett  d  Co.,  9  S.  E.  C.  319,  328  (1941). 

i*We  stated  in  Masland,  Fernon  d  Anderson,  9  S.  E.  C.  339,  344  (1941); 
"...  The  essence  of  tho  [manipulation]  offense  is  that  it  constitutes 
an  unlawful  interference  with  the  factors  upon  which  market  value,  as 
distinct  from  any  other  value,  depends.  See  Securities  and  Exchange 
Commission  v.  Torr  et  al.,  (S.  i>.  X.  V.  193G)  27  F.  Supp.  G02,  607  et  seq.; 
Otis  d  Co.  v.  Securities  and  Exchange  Commission,  (C.  C.  A.  Gth  (1939)) 
106  F.  (2d)  579.  The  anti-manipulative  provisions  of  the  Securities 
Exchange  Act  arc  directed  not  only  against  the  defrauding  of  unwary 
investors  but  with  equal  force  against  the  impediment  to  a  free  and 
open  market  created  by  artificial  stimulants  or  restraints.  Where  the 
purpose  is  to  induce  the  purchase  or  sale  of  securities  by  others,  the  Act 
denounces  manipulations  whether  designed  to  raise  or  lower  the  market 
price  of  a  security  or  only  to  create  a  false  appearance  of  activity  or 
inactivity  in  the  market  for  the  security." 

i«  See  Russell  Maguire  d  Company,  Inc.,  10  S.  E.  C.  332,  349  (1941). 
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These  violations  constitute  a  sufficient  basis  for  the  action 
we  have  decided  to  take  in  this  case.  However,  as  we  have 
noted,  the  order  instituting  these  proceedings  contains  a 
second  charge  relating  to  alleged  violations  by  respondent 
in  connection  with  certain  repurchases  of  Phoenix  deben¬ 
tures  in  1944  and  we  think  it  appropriate  to  consider  this 
second  charge  at  this  time. 

Fraud  in  Repurchases  of  Phoenix  Debentures 

The  second  question  raised  in  these  proceedings  is 
whether  respondent  violated  the  Act  in  connection  with  its 
repurchases  on  March  10,  11  and  13,  1944,  of  $61,000  face 
value  of  Phoenix  debentures.  It  is  alleged  that  in  effecting 
these  repurchases  respondent  willfully  misrepresented  dis¬ 
cussions  which  took  place  at  and  following  an  annual  meet¬ 
ing  of  stockholders  of  Phoenix  Silk  Corporation,  held 
March  8,  1944,  concerning  the  value  of  the  corporation’s 
remaining  piece  of  property;  and  deliberately  withheld 
information  obtained  at  the  meeting  that  the  corporation 
intended  shortly  thereafter  to  invite  tenders  of  debentures, 
that  $71,000  was  available  for  this  jmrpose,  and  that  re¬ 
spondent  intended  to  tender  some  of  the  debentures  to  the 
corporation  with  the  expectation  that  its  tenders  at  higher 
prices  than  it  paid  would  be  accepted. 

The  questioned  purchases  were  of  debentures  sold  by  re¬ 
spondent  in  1943  and  were  effected  at  prices  which,  exclu¬ 
sive  of  the  right  to  receive  5%  interest  which  the  directors 
voted  on  February  15,  1944  to  debenture  holders  of  record 
on  March  15,  1944,  ranged  from  34  to  35%.13  On  the  day 
following  the  last  of  these  repurchases,  respondent  sold  21 
debentures  at  prices  of  36*4  and  37  to  the  wife  of  George  M. 
Jaffin,  a  New  York  attorney  who  had  represented  respond¬ 
ent  on  occasions,  and,  as  will  be  further  noted,  had  closely 
advised  respondent  respecting  the  financial  program  of  the 
Phoenix  management  as  it  affected  the  debentures.  On  the 
same  day,  respondent  sold  ten  debentures  at  36*4  to  Jaffin ’s 
law  associate,  Harry  Schneider,  who  had  become  a  director 


15  Some  of  the  repurchases  were  made  at  prices  including  interest  and  others 
at  prices  exclusive  of  interest.  The  interest  was  paid  on  April  10,  1944. 
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of  Phoenix  on  March  8,  1944.  On  a  first-in-first-out  basis 
$28,950  face  amount  of  the  $31,000  of  debentures  sold  to 
Mrs.  Jaffin  and  Schneider  was  acquired  by  respondent  in 
the  March  10-13  purchases,16  and  respondent  made  a 
2873  profit  on  its  sale  of  approximately  $500.  The  re¬ 
maining  $32,050  face  amount  of  repurchased  deben¬ 
tures  was  disposed  of  by  respondent  in  May  1944,  $8,000 
face  amount  by  further  sales  at  39*4  and  401/4,  and  the 
balance  by  tenders  to  the  corporation  pursuant  to  invitation 
for  tenders  issued  March  28,  1944.  These  tenders  were 
made  at  prices  ranging  between  41  and  45,  and  were  ac¬ 
cepted  by  the  corporation.17  On  a  first-in-first-out  basis 
respondent  made  a  profit  from  the  debentures  sold  in  May 
of  approximately  $390  and  a  profit  from  its  tenders  of  re¬ 
purchased  debentures  of  approximately  $1,700. 

Respondent  became  interested  in  Phoenix  debentures 
through  Jaffin,  who  first  purchased  some  debentures 
through  respondent  in  1941.  In  February  1943,  Lann  began 
to  handle  the  trading  in  Phoenix  debentures  and  Jaffin 
advised  him  concerning  the  condition  of  the  corporation. 
Jaffin  maintained  close  contact  with  the  Phoenix  manage¬ 
ment,  made  recommendations  to  it  respecting  its  financial 
policies,  and  was  advised  of  important  actions  taken  by 
it  in  advance  of  their  announcement  to  the  corporation’s 
stockholders  generally,  and  conveyed  such  information  to 
Lann.18 

i«At  the  time  of  the  repurchases  in  question,  respondent  had  $2,050  face 
amount  of  debentures  on  hand. 

x?  Respondent  tendered  a  total  of  $30,300  face  amount  of  debentures,  $6,750 
of  which  represented  additional  purchases  made  by  respondent  in  April  1944. 
$5,000  face  amount  were  tendered  at  41,  $6,000  at  42,  $6,000  at  43,  $6,000  at 
44,  and  $7,300  at  45. 

is  Jaffin  was  informed  in  June  and  October  1943,  of  the  corporation’s  con¬ 
tracts  to  sell  two  parcels  of  real  estate,  although  stockholders  were  not  notified 
generally  of  the  sales  until  after  they  were  consummated.  This  information 
was  promptly  relayed  to  respondent  by  Jaffin.  On  October  14,  the  day  the 
contract  for  the  sale  of  the  second  parcel  of  real  estate  was  entered  into  by 
Phoenix,  Jaffin ’s  wife  purchased  through  respondent  nine  debentures  at  price’s 
of  20%  and  21%.  The  sale  of  the  second  piece  of  real  estate  was  consum¬ 
mated  on  November  15,  1943,  and  stockholders  were  officially  notified  of  it  on 
December  23,  1943.  Jaffin  was  also  informed  by  Phoenix’s  president  on  Febru¬ 
ary  15,  1944,  that  payment  of  interest  on  the  "debentures  had  been  voted  that 
day.  Jaffin  told  Lann  of  this  action,  apparently  before  notices  thereof  were 
sent  out  to  debenture  holders  generally  on  February  18,  1944. 
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Shortly  before  the  annual  stockholders’  meeting  of 
March  8,  1944,  Lann  at  Jaffin’s  request  secured  proxies  to 
vote  at  the  meeting  from  Masterson  &  Co.,  from  James  E. 
Prescott,  a  securities  dealer  to  whom  respondent  had  sold 
debentures,  and  from  Carl  Gropler,  an  employee  of  re¬ 
spondent  who  had  handled  purchases  of  Phoenix  de- 
2874  bentures  in  July  1943,  when  he  was  employed  as 
customers’  man  by  another  dealer.19  The  proxies 
were  obtained  by  these  three,  following  Lann’s  request  for 
them,  from  customers  to  whom  they  had  sold  debentures 
in  1943.  Lann  told  Masterson  &  Co.  that  it  desired  to  send 
someone  to  the  meeting  to  represent  the  customers  and  that 
it  would  make  a  report  of  the  meeting  to  Masterson  &  Co. 
In  requesting  Prescott  to  obtain  proxies,  Lann  stated  that 
it  was  desired  to  elect  a  director  who  would  maintain 
close  contact  with  the  company.  Jaffin  and  Lann  attended 
the  meeting  and  Jaffin  voted  the  above  proxies  and  those  of 
his  wife. 

At  the  March  8  meeting  the  question  of  issuing  an  invi¬ 
tation  for  tenders  of  debentures  was  discussed.  The  same 
question  had  been  discussed  at  a  directors’  meeting  held 
December  15,  1943,  at  which  Jaffin  was  present  at  the  in¬ 
vitation  of  Phoenix’s  president  and  presented  his  view  that 
undistributed  proceeds  of  sales  of  certain  real  estate  were 
capital  funds  which  could  be  used  only  for  the  retirement 
of  debentures.  This  view  was  accepted  and  it  was  generally 
agreed  upon  at  the  December  15  meeting  that  the  retire¬ 
ment  should  be  in  the  form  of  tenders.20  On  March  8, 
sample  letters  inviting  tenders  which  had  been  prepared  by 

i®  As  noted,  stock  accompanied  the  debentures  when  they  were  issued  in 
the  1937  reorganization.  However,  not  all  of  the  stockholders  were  debenture 
holders  since  stock  had  also  been  issued  under  the  1937  reorganization  to 
holders  of  serial  notes  of  the  predecessor  company.  Also  some  of  the  debenture 
holders  may  have  disposed  of  the  stock  which  originally  accompanied  their 
debentures. 

20  Respondent  had  advised  Masterson  &  Co.  of  the  possibility  of  tenders  in 
October  or  November  1943,  and  on  the  day  after  the  December  15,  1943  meet- 
ing  respondent  informed  Prescott  that  the  corporation  was  considering  an 
invitation  for  tenders.  In  the  corporation’s  letter  to  stockholders,  dated 
December  23,  1943,  it  advised  that  when  the  annual  audit  was  received  (it 
was  received  about  February  5,  1944),  due  consideration  would  be  given  to 
the  question  of  making  payment  on  the  debentures. 
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counsel  were  presented  to  the  meeting  and  it  was  considered 
that  all  legal  and  tax  problems  respecting  tenders  had  been 
resolved.  Owing  to  the  absence  of  the  corporation’s  presi¬ 
dent,  however,  final  action  on  the  call  for  tenders  was  de¬ 
ferred  until  a  directors’  meeting  to  be  held  as  soon  as  the 
president  was  well  enough  to  attend.21  Immediately  fol¬ 
lowing  the  meeting  a  discussion  was  liad  between  Jaffin  and 
a  number  of  the  corporation’s  officials  at  which  Lann  was 
present.  It  was  stated  at  that  discussion  that  $71,000 
2875  was  currently  available  for  the  payment  of  tenders,22 
and  Jaffin  stated  that  with  $71,000  the  company  could 
repurchase  $140,000  or  $150,000  face  amount  of  debentures. 

The  March  8  discussion  also  embraced  the  question  of 
the  value  of  the  corporation’s  remaining  real  estate,  then 
consisting  of  one  building  which  constituted  the  corpora¬ 
tion’s  only  asset  of  any  substantial  value  other  than  net 
current  assets  and  machinery  which  the  corporation’s 
balance  sheet  of  December  31,  1943  stated  to  be  in  the  total 
amount  of  approximately  $282,000.  The  importance  of  the 
value  of  this  building  in  determining  the  value  of  the  de¬ 
bentures,  outstanding  in  the  amount  of  $392,500,  was 
recognized,  and  the  building’s  value  had  been  the  subject 
of  investigation  by  the  purchasers  of  debentures  in  1943.  . 
As  early  as  September  3,  1943,  respondent  inquired  to 
Phoenix  concerning  the  building  and  was  given  a  descrip¬ 
tion  by  counsel  for  the  corporation  which  noted  that  the 
building  was  old  and  had  a  water  hazard,  that  no  offers  of 
purchase  had  been  received  and  that  no  selling  price  or  a 
market  value  could  be  fixed.  In  October  1943,  Lann  and 
Masterson  &  Co.,  after  inquiries  to  the  Phoenix  manage¬ 
ment  and  a  study  of  information  relating  to  the  building, 
estimated  that  this  property  was  worth  about  $150,000. 

21  The  directors  did  vote  for  a  call  for  tenders  at  a  directors’  meeting  held 
March  28,  1944. 

22  Although  part  of  the  $71,000  considered  available  for  the  payment  of 
tenders  was  in  the  form  of  a  mortgage  held  by  the  company  on  one  of  the 
properties  it  had  sold,  this  mortgage  was  generally  regarded  as  liquid.  The 
mortgage  was  on  a  property  sold  in  November  1943  for  $81,000  and  was  origi¬ 
nally  in  the  principal  amount  of  $50,000.  Seductions  had  been  anticipated 
so  that  at  March  8  the  unpaid  balance  was  only  $36,000. 
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On  the  basis  of  that  estimate,  they  calculated  that  the  de¬ 
bentures  could  be  expected  to  liquidate  at  around  50  to  60, 
and  in  November  and  December  1943,  Masterson  &  Co. 
purchased  debentures  from  respondent  at  prices  ranging 
between  2 9y2  and  SS1/*.  In  December  1943,  Lann  in  effect¬ 
ing  sales  to  Prescott  at  prices  of  39  and  40^  stated  that  in 
his  opinion  the  property  was  worth  about  $125,000,  a  figure 
based  in  part  on  Jaffin ’s  estimate  in  the  same  amount  and 
the  corroboration  of  that  estimate  by  a  person  sent  by  Lann 
to  inspect  the  property  as  a  prospective  purchaser. 

At  the  March  8  discussion,  Jaffin  argued  to  the  officials 
present  that  the  corporation  ought  to  sell  the  property  in 
view  of  its  need  of  repair  and  low  income  and  the  risks  that 
would  attend  continued  ownership.  He  inquired  as  to  what 
efforts  had  been  made  to  sell  the  property  and  whether  the 
management  thought  it  was  worth  $125,000,  $100,000*, 
$75,000,  $50,000,  or  any  other  figure.  The  corporation’s 
vice-president  replied  that  in  view  of  its  age  and  the  ex¬ 
istence  of  a  flood  hazard,  no  price  had  been  placed  on  the 
property,  that  no  offer  had  been  received,  and  that  “any 
offer  submitted”  would  be  entertained.  He  made  reference 
to  another  building  in  the  same  area  which  had  been  offered 
for  sale  for  $50,000,  but  which  was  less  desirable 
2876  than  the  Phoenix  property  in  several  important  re¬ 
spects.”  According  to  the  testimony  of  one  of  the 
directors,  all  the  officers  and  directors  present  in  the  dis¬ 
cussion  stated  that  they  would  not  accept  a  price  as  low  as 
$50,000.  The  other  two  directors  present  at  the  discussion 
testified  in  these  proceedings  that  no  one  stated  that  the 
corporation  would  accept  an  offer  at  that  or  any  other 
specific  price. 

After  leaving  these  discussions,  Lann  and  Jaffin  discussed 
the  significance  of  the  day’s  events  and  of  what  they  had 
learned  from  a  personal  inspection  of  the  Phoenix  building. 

23  The  other  building  referred  to  may  possibly  have  had  greater  floor  space 
than  the  Phoenix  building,  but  it  was  vacant  and  was  more  vulnerable  to  flood 
damage.  It  was  a  one-story  structure  which  would  be  rendered  completely 
unusable  by  flood,  whereas  the  Phoenix  building  consisted  of  four  stories  and 
its  three  upper  floors  could  continue  to  operate  during  flood  time. 
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According  to  their  testimony,  Lann  expressed  uncertainty 
concerning  the  time  when  the  corporation  might  ultimately 
decide  to  call  for  tenders,  disappointment  in  the  building, 
and  uneasiness — particularly  in  view  of  the  existence  of 
this  Commission’s  investigation  of  respondent’s  activities 
in  Phoenix  debentures  which  had  been  pending  since  Janu¬ 
ary  1944,  and  in  which  one  of  the  brokers  had  been  ques¬ 
tioned  concerning  respondent’s  representations  respecting 
the  value  of  the  building — over  the  necessity  of  reporting 
his  unfavorable  reactions  to  the  brokers  and  dealers  who 
had  purchased  debentures  from  him.  Lann  and  Jaffin 
further  testified  that  Lann  was  concerned  that  those  persons 
would  desire  to  sell  and  stated  that  he  considered  it  would 
be  incumbent  upon  him  to  repurchase  from  the  brokers  and 
dealers  without  any  loss  to  them  or  their  customers.  Jaffin 
thereupon  told  Lann  that  he  did  not  share  Lann’s  pessi¬ 
mistic  views  as  to  value.  He  stressed  the  improved  busi¬ 
ness  of  Phoenix  and  suggested  that  Lann  was  unduly  af¬ 
fected  in  his  outlook  by  the  pending  investigation  involving 
respondent.  He  stated  that  he  would  be  inclined  to  purchase 
debentures  from  respondent  which  the  latter  should  re¬ 
purchase  and  be  unable  to  dispose  of.  Lann  testified  that 
when  he  informed  his  partner,  Wien,  of  the  facts  respecting 
the  Phoenix  property,  the  latter  repeated  the  suggestion 
he  had  made  prior  to  the  meeting,  that  debentures  be  re¬ 
purchased  from  all  customers  who  desired  to  sell  at  prices 
which  would  take  them  out  without  any  loss,  it  being  his 
view  that  this  was  a  desirable  step  in  the  light  of  what  he 
termed  the  uncertainty  created  by  this  Commission’s  in¬ 
vestigation  of  respondent. 

On  the  evening  of  March  8,  Lann  called  Prescott  and  sug¬ 
gested  that  he  secure  from  his  customers  and  resell  to  re¬ 
spondent  the  debentures  that  he  had  theretofore  purchased 
from  respondent.  He  told  Prescott  that  at  the  March  8 
discussions  the  ideas  as  to  the  value  of  the  building  had 
been  revised  considerably  downward,  that  it  was  felt 
2877  that  the  company  might  even  accept  a  figure  as  low 
as  $50,000,  and  that  there  had  been  some  informal 
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talk  about  the  possibility  of  tenders  which  did  not  change 
the  situation  respecting  tenders.  He  did  not  mention  any 
figures  relating  to  funds  available  for  tenders  or  the  amount 
of  tenders  that  might  be  accepted.  Prescott  testified  that 
he  was  not  alarmed  bv  Lann’s  information  and  still  felt  the 
debentures  to  be  worth  around  50,  but  did  not  consider  it 
advisable  to  “hold  out  for  the  last  penny.”  He  also  stated 
that  he  was  generally  opposed  to  tenders  on  the  ground  that 
it  involved  risks  attaching  to  the  parting  with  possession 
with  the  security  and  the  inconvenience  of  sending  regis¬ 
tered  mail.  Prescott  communicated  with  his  customers  and 
repurchased  $19,000  face  amount  of  debentures  24  which  he 
thereupon  sold  to  respondent  at  40!4,  inclusive  of  the  rights 
to  receive  5%  interest  which  had  been  voted  by  the  corpora¬ 
tion,  and  also  sold  respondent  $5,000  of  debentures  which 
belonged  to  his  wife  at  40%,  inclusive  of  interest.  At  these 
prices  Prescott  and  his  customers  realized  profits  on  their 
transactions. 

Lann  then  reported  to  Masterson  &  Co.  that  the  Phoenix 
property  was  subject  to  floods  and  that  though  the  Phoenix 
officials  thought  they  could  get  $100,000  for  it,  he  doubted 
that  they  could,  and  expressed  the  opinion  that  $75,000  to 
$100,000  would  be  a  more  accurate  estimate  of  the  build¬ 
ing’s  value  than  the  $150,000  figure  he  and  Masterson  &  Co. 
had  arrived  at  in  October  1943.  He  offered  to  repurchase 
the  debentures  which  respondent  had  sold  Masterson  &  Co. 
in  1943,  stating  that  inasmuch  as  he  had  been  instrumental 
in  giving  Masterson  &  Co.  information  which  may  have 
affected  it  in  buying  the  debentures,  he  felt  “more  or  less 
responsible.”  He  informed  Masterson  &  Co.  that  he  might 
be  able  to  dispose  of  the  debentures  or  would  wait  and 
“take  his  chances”  on  tenders.  Masterson  &  Co.  bought 
back  all  of  the  debentures  still  in  the  hands  of  its  customers. 
$10,000  of  debentures  were  purchased  at  37  and  $22,000  at 
35*4,  without  interest,  prices  which  afforded  a  profit  to  its 

2*  Four  of  Prescott  ’a  customers,  having  a  total  of  $5,000  of  debentures  did 
not  wish  to  sell  in  March  1944,  in  spite  of  the  “changed  conditions”  of  which 
Prescott  advised  them.  They  sold  to  Prescott  on  May  9  at  39  and  he  resold 
their  debentures  to  respondent  the  next  day  at  40. 
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customers.  It  then  turned  the  debentures  over  to  respond¬ 
ent  at  the  same  prices  without  charging  any  commission. 

Five  debentures  were  repurchased  from  customers  of 
Gropler  at  39  inclusive  of  interest,  a  price  which  gave  the 
customers  a  profit,  and  Gropler  turned  the  debentures  over 
to  respondent  for  a  one-point  commission.  Gropler  had 
wanted  to  recommend  to  his  customers  prior  to  the  March  8 
meeting  that  they  sell  at  prices  excluding  interest  since  that 
would  have  secured  a  tax  advantage  to  them  but  he  had 
waited  to  repurchase  until  after  the  meeting  because  Lann 
told  him  that  it  might  be  desirable  to  do  so. 

2878  Respondent  denies  that  it  failed  to  make  material 
disclosures  or  made  any  misstatements  in  connection 
with  its  purchases  of  debentures  in  the  March  10-13  period. 
It  asserts  that  Lann’s  report  to  the  sellers  represented  his 
honest  appraisal  of  the  situation  as  observed  on  March  8. 
It  claims  that  Lann  made  mention  of  the  facts  that  the 
earnings  of  Phoenix  were  continuing  and  that  the  immediate 
future  of  the  investment  was  “not  too  bad.”  It  points  out 
that  Phoenix  had  not  in  fact  issued  any  invitation  for 
tenders  even  though  that  question  had  been  discussed  as 
far  back  as  December  1943,  and  argues  that  despite  the  talk 
about  available  funds  and  the  number  of  debentures  which 
might  be  retired  with  them,  there  was  no  certainty  that  the 
invitation  would  be  approved  at  the  next  directors’  meeting 
or  at  any  other  early  date.  It  also  stresses  the  fact  that 
Masterson  &  Co.  and  Prescott  had  been  told  of  and  had  con¬ 
sidered  the  possibility  of  tenders.  It  contends  that  Lann’s 
emphasis  on  the  value  of  the  building  was  justifiable  in  the 
context  of  the  investigation  in  which  both  respondent  and 
Masterson  &  Co.  had  been  questioned  about  the  building. 
The  speed  with  which  respondent  acted  in  effecting  the  re¬ 
purchases  following  the  March  8  meeting  was  defended  as 
having  been  induced  by  the  fact  that  on  March  1,  2  and  3 
representatives  of  this  Commission  had  questioned  Lann 
and  by  the  information  acquired  by  Lann  on  March  8  which 
led  him  to  believe  that  the  customers  might  suffer  loss  be¬ 
cause  the  Phoenix  building  was  not  as  valuable  as  had 
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earlier  been  estimated.  Respondent  further  maintains  that 
deception  of  its  customers  cannot  be  inferred  from  its  acti¬ 
vities  in  Phoenix  debentures  following  the  March  re¬ 
purchases.  Although  it  purchased  additional  debentures 
in  April  1944,  it  claims  this  was  done  to  protect  the  holdings 
that  it  already  had  and  could  in  no  way  be  considered  as 
connected  with  the  March  transactions.  It  argues  that  its 
tenders  also  are  not  evidence  that  at  the  time  of  its  March 
repurchases  it  had  knowledge  of  the  directors’  intentions 
since  it  sold  debentures  in  May  at  prices  lower  than  those 
at  which  its  tenders  were  made  only  a  few  days  thereafter, 
and  its  tenders  were  made  at  prices  lower  than  those  at 
which  other  officers  and  Jaffin  successfully  tendered  de¬ 
bentures.25 

In  considering  respondent’s  defenses,  it  is  appropriate 
to  inquire  first  into  the  nature  of  the  relationship  which 
respondent  occupied  with  respect  to  the  dealers  from  whom 
it  effected  repurchases  in  March  1944.  It  will  be  recalled 
that  respondent  first  sold  debentures  to  these  dealers  in  the 
fall  of  1943  at  which  time  Lann  volunteered  representations 
concerning  the  value  of  the  debentures.  Although  Master- 
son  &  Co.  and  Prescott  testified  that  their  purchases  in  1943 
were  based  upon  their  own  investigation,  it  is  clear  that 
Lann’s  information  and  recommendations  played  an 
2879  important  part  in  their  purchases.  Using  the  back¬ 
ground  of  the  1943  transactions  with  these  two 
dealers  and  the  employer  relationship  to  Gropler  as  a  basis, 
Lann  solicited  proxies  for  the  March  8  meeting  from  those 
three  with  the  assurance  that  he  would  in  effect  act  as 
their  representative  at  the  meeting  and  would  make  a  re¬ 
port  of  the  material  facts  learned  at  that  meeting.  He  also 
undertook  to  advise  Gropler  to  defer  making  any  repur¬ 
chases  until  after  the  meeting. 

21  Early  in  May,  Jaffin  had  told  respondent  he  would  tender  some  of  his 
wife’s  debentures  at  between  45  and  50.  He  tendered  $22,550  face  amount 
at  an  average  price  of  a  little  over  48%.  Lann  testified  that  he  and  Wien 
decided  they  would  tender  at  lower  prices  to  be  sure  of  acceptance  by  the 
corporation. 
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Before  the  March  8  meeting  respondent  had  thus  already 
assumed  a  relationship  to  those  from  whom  the  repur¬ 
chases  were  made  involving  a  higher  duty  of  disclosure 
than  attaches  to  an  ordinary  purchaser  dealing  at  arms- 
length  with  a  seller.  To  this  relationship  was  added  further 
representations  also  carrying  with  them  a  duty  of  maximum 
disclosure.  As  noted  above,  upon  his  return  from  the  meet¬ 
ing,  Lann  told  Masterson  &  Co.  that  in  view  of  the  new 
facts  learned  on  March  8,  he  felt  a  responsibility  to  take  the 
debentures  he  had  sold  that  firm  off  its  hands  without  any 
loss  to  it  if  it  wished  to  sell.  Lann  also  undertook  to  advise 
Prescott  and  Gropler  that  it  w*as  desirable  to  sell  on  the 
basis  of  the  “changed  conditions’ ’  learned  on  March  8. 
Under  the  facts  of  this  case  respondent  invested  itself  with 
an  obligation  to  make  full  disclosure  of  all  facts  learned  on 
March  8  which  carried  with  them  the  likelihood  of  affecting 
the  value  of  the  debentures,  including  those  tending  to  in¬ 
crease  as  well  as  to  decrease  such  value. 

Respondent  failed  to  perform  faithfully  the  duty  of  full 
and  accurate  disclosure  that  it  took  upon  itself.  It  is  clear 
from  the  testimony  that  Lann  recommended  sales  of  de¬ 
bentures  to  respondent  on  the  basis  of  pessimistic  reports 
following  the  March  8  meeting  wilich  included  false  repre¬ 
sentations  and  omissions  to  state  important  favorable 
factors  learned  by  him.  We  are  of  the  opinion  that  the  trial 
examiner’s  findings  to  the  contrary  are  not  supported  by 
the  record  in  this  case. 

Lann  told  Prescott  that  those  present  at  the  meeting  felt 
that  the  corporation  might  accept  as  low’  as  $50,000  for  the 
Phoenix  building,  although  no  one  at  the  March  8  meeting 
or  discussion  expressed  such  a  view*.  The  only  new  in¬ 
formation  respecting  the  building  received  by  Lann  on 
March  8  w’as  obtained  from  his  personal  inspection  of  the 
building  with  Jaffin  in  the  course  of  which  they  observed 
that  there  was  a  need  for  considerable  repair.  However, 
Jaffin  told  Lann  that  this  did  not  lead  him  to  conclude  that 
the  debentures  were  worth  less  than  he  had  previously  esti¬ 
mated  and  expressed  to  Lann  a  confidence  in  the  debentures, 
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which  he  was  inclined  to  act  upon  by  additional  purchases. 
While  it  may  he  that  Lann’s  attention  was  excessively 
focused  on  the  building  because  he  and  Masterson  &  Co.  had 
been  questioned  about  it,  that  circumstances  underscored 
rather  than  reduced  the  duty  to  refrain  from  any  misstate¬ 
ment  or  material  omissions.  It  is  clear  from  the  testimony 
that  Lann  failed  in  this  duty  when  without  adequate  ex¬ 
planation  of  the  facts  he  represented  to  the  dealers  from 
whom  he  repurchased  debentures  that  previous  estimates 
of  the  building’s  value  had  been  too  high  and  that  this  was 
such  a  major  factor  as  to  make  it  advisable  that  they  take 
their  customers  out  of  the  security. 

2880  Lann  also  failed  to  report  that  at  the  March  8  dis¬ 
cussion  it  was  stated  in  his  presence  that  $71,000  was 
available  for  tenders  and  that  with  that  amount  an  esti¬ 
mated  $140,000  to  $150,000  of  debentures  could  be  retired. 
Not  only  was  there  no  mention  made  of  these  figures,  which 
indicated  the  probability  that  tenders  would  be  accepted  at 
prices  averaging  between  about  46  and  50,  but  Lann  also 
failed  to  relate  even  generally  that  there  had  been  any  dis¬ 
cussion  concerning  funds  available  and  probable  amount  of 
tenders  that  might  be  accepted,  subjects  which  as  Lann 
knew  were  recognized  to  be  important  to  at  least  Prescott 
and  Masterson  &  Co.28  Nor  did  he  convey  the  information 
that  a  form  of  invitation  of  tenders  had  been  considered 
and  tentatively  approved  at  the  meeting  and  that  final 
action,  deferred  only  because  the  president  was  absent,  was 
scheduled  to  be  taken  at  a  directors’  meeting  to  be  held 

26  Lann  told  Prescott  in  December  1943  that  there  was  $22,300  of  cash 
remaining  from  the  sale  of  real  estate  which  would  be  available  for  possible 
tenders.  Prescott  testified  that  he  estimated  in  March  and  April  1944  that 
there  was  available  for  the  payment  of  tenders  between  $30,000  and  $50,000 
and  that  he  learned  of  the  $71,000  figure  on  April  18,  1944  when  the  corpora¬ 
tion,  in  reply  to  his  inquiry  as  to  what  funds  were  available  for  tenders  and 
why  such  funds  were  not  being  used  to  pay  debenture  interest,  advised  him  that 
they  had  $71,000  available  for  retirement  of  debentures  which  could  be  used 
only  for  that  purpose  because  interest  payments  could  be  made  only  out  of 
earnings  and  not  from  the  proceeds  of  the  sale  of  capital  assets. 

In  October  1943,  Lann  stated  to  a  partner  in  Masterson  &  Co.  that  a  com¬ 
pany  which  had  $85,000  of  net  current  assets  “ought  to  be  able”  to  pay 
interest  or  perhaps  ask  for  a  tender.  There  is  no  evidence  that  any  other 
figure  respecting  tenders  was  supplied  to  or  learned  of  by  Masterson  &  Co. 
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shortly  thereafter.  On  the  contrary,  respondent  led  the 
persons  from  whom  he  repurchased  to  understand  that 
there  had  been  no  new  developments  with  respect  to 
tenders. 

We  also  think  that  in  the  light  of  the  position  that  re¬ 
spondent  assumed  in  purporting  to  advise  on  the  desira¬ 
bility  of  selling,  there  was  a  duty  on  it  to  reveal  that  a 
person  (Jaffin),  who  was  intimate  with  Phoenix  affairs  and 
whose  previous  advice  and  opinions  respondent  had  fol¬ 
lowed  and  passed  on  to  the  dealers  involved,  had  expressed 
his  continued  confidence  in  the  security  and  his  willingness 
to  make  further  purchases  from  the  respondent  in  the  event 
it  reacquired  debentures  at  that  time.  This  was  a  fact 
which  bore  directly  on  the  question  of  the  desirability  of 
selling  the  debentures  but  Lann,  in  reply  to  Masterson  & 
Co.’s  inquiry  as  to  what  he  intended  to  do  with  the  deben¬ 
tures  he  repurchased,  merely  stated  that  lie  would  try  to 
“place  them  or  dispose  of  them  to  somebody  else”  or  “just 
sit  with  them  until  some  future  that  the  tenders  they  have 
been  talking  about  actually  materialized”.  This 
2881  vague  statement  was  not  only  not  sufficient  disclosure 
under  the  circumstances  but  amounted  to  an  outright 
misrepresentation.27 

It  is  our  conclusion  that  the  record  establishes  that  re¬ 
spondent  made  misrepresentations  and  material  omissions 
in  connection  with  the  purchases  of  Phoenix  debentures  in 
March  1944  and  thereby  willfully  violated  Sections  10(b) 
and  15(c)(1)  of  the  Act  and  Rules  X-10B-5  and  X-15C1-2 
thereunder. 

The  Public  Interest 

In  considering  what  action  should  be  taken  against  re¬ 
spondent  in  the  public  interest,  we  have  taken  cognizance  of 
the  major  role  played  by  Lann  in  connection  with  respond- 

*7  The  significance  of  respondent 's  failure  to  disclose  Jaffin ’s  expressed 
willingness  to  buy  debentures  is  highlighted  by  the  immediacy  with  which 
respondent  resold  some  of  the  debentures  to  Jaffin ’s  wife  and  to  Schneider  at 
a  profit. 
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ent’s  activities  in  Phoenix  debentures.2'  Wien  and  Wynn 
have  professed  ignorance  of  the  details  in  the  trading  in 
the  Phoenix  debentures.  Wien  testified  that  each  of  the 
partners  remained  in  his  own  specialized  sphere  of  activity, 
respecting  each  other’s  judgment  in  his  own  specialty,  and 
that  Lann’s  activities  in  Phoenix  debentures  were  not 
supervised  or  watched.  It  is  asserted  that  the  size  of  the 
operations  in  Phoenix  debentures  was  too  small  to  merit 
the  attention  of  anyone  other  than  Lann,  pointing  out  that 
the  firm’s  investment  in  the  debentures  was  at  all  times 
less  than  $6,200,  a  relatively  small  amount  in  view  of  the 
fact  that  they  had  taken  positions  in  other  securities  which 
were  more  than  ten  times  as  large, 29  and  it  repre- 
2882  sented  a  relatively  small  part  of  their  invested  capi¬ 
tal  ; 30  that  the  trading  in  Phoenix  debentures  repre- 
tures  represented  a  minute  part  of  its  total  trading  business 
which  amounted  to  $29,637,237  in  the  one  year  period  ending 
July  1, 1944;  and  that  the  profit  both  from  the  activities  in 
the  October  14-December  31,  1943  period  (which  totaled 
approximately  $4,000)  and  in  the  repurchase  activities  in 
1944  (which  totaled  approximately  $2,500)  represented  a 
fraction  of  the  firm’s  total  earnings. 

Lann’s  activities  in  the  Phoenix  debentures  were  not, 
however,  unknown  to  his  partners.  Wien  admitted  that  he 
knew  that  respondent  and  Gibb  &  Co.  were  making  a  market 
in  Phoenix  debentures  continuously  from  October  1943, 

2»  Section  15  (b)  provides  in  part: 

“The  Commission  shall,  after  appropriate  notice  and  opportunity  for 
hearing,  by  order  .  .  .  revoke  the  registration  of  any  broker  or  dealer  if 
it  finds  that  such  .  .  .  revocation  is  in  the  public  interest  and  that  (1) 
such  broker  or  dealer  whether  prior  or  subsequent  to  becoming  such,  or 
(2)  any  partner,  officer,  director,  or  branch  manager  of  such  broker  or 
dealer  (or  any  person  occupying  a  similar  status  or  performing  similar 
functions),  or  any  person  directly  or  indirectly  controlling  or  controlled 
by  such  broker  or  dealer,  whether  prior  or  subsequent  to  becoming  such, 
...  (D)  has  willfully  violated  any  provision  of  the  Securities  Act  of 
1933,  as  amended,  or  of  this  title,  or  of  any  rule  or  regulation  there* 
under.” 

2»Lann  testified  that  respondent  had  taken  positions  in  other  securities  as 
high  as  $100,000.  Wien  testified  that  positions  had  been  taken  by  the  respond* 
ent  firm  in  the  past  as  high  as  $70,000. 

so  Bespondent  stated  its  net  capital  to  be  $43,557  at  November  30,  1943,  and 
$56,115  at  March  31,  1944.  Its  trading  and  investment  account  per  books 
amounted  to  $46,541  on  September  30,  1943. 
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through  December  1944,  was  aware  that  Gibb  &  Co.  was  em¬ 
ployed  to  enter  the  listings  in  the  sheets  on  behalf  of  re¬ 
spondent  at  the  request  of  Lann  at  the  same  time  that  re¬ 
spondent  was  listing  OW-BW  and  furnishing  its  own  quota¬ 
tions  and  understood  Lann  was  furnishing  Gibb  &  Co.  with 
the  quotations  to  enter  in  the  sheets.  With  respect  to  the  re¬ 
purchase  program  too  Lann  was  not  the  only  member  of  the 
firm  who  knew  of  the  transactions,  Wien  discussed  with 
Lann  in  advance  of  the  March  8  meeting  the  desirability  of 
effecting  repurchases  of  Phoenix  debentures  and  agreed 
with  Lann  after  that  meeting  that  the  repurchases  should 
be  made. 

The  respondent  firm  must  be  held  responsible  for  the  .vio¬ 
lations  and  we  find  it  is  in  the  public  interest  that  its  broker- 
dealer  registration  be  revoked  and  that  it  be  expelled  from 
membership  in  the  NASD.  We  are  of  the  opinion,  however, 
that  the  culpability  for  the  manipulation  and  fraud  in  the 
repurchase  of  Phoenix  debentures  attaches  primarily  to 
Lann,  who  was  personally  in  charge  of  the  trading  and 
made  all  the  representations  respecting  Phoenix  deben¬ 
tures.  In  this  regard  we  have  noted  that  the  record  does 
not  connect  Wynn  with  any  of  the  Phoenix  activities  and, 
though  it  shows  Wien  did  have  some  knowledge  and  limited 
participation,  it  does  not  disclose  that  he  knew  of  or  ac¬ 
quiesced  in  any  of  the  misrepresentations  or  omissions 
made  by  Lann  in  connection  with  those  repurchases.  We 
shall  accordingly  provide  in  our  order  that  the  revocation 
of  respondent’s  broker-dealer  registration  shall  be  without 
prejudice  to  its  right  to  reapply  for  registration  after  30 
days  from  the  effective  date  of  order  herein  if  by  that  time 
Lann  shall  have  withdrawn  from  the  firm  and  become  dis¬ 
associated  from  its  business. 

An  appropriate  order  will  issue. 

By  the  Commission  (Commissioners  McConnaughey,  Mc- 
Entire,  and  Hanrahan),  Chairman  Caffrey  and  Commit 
sioner  Healy  being  absent  and  not  participating. 

(seal)  Obval  L.  Du  Bois, 

Secretary . 
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2884  Order  Revoking  Registration  Without  Prejudice  to 
Reapplication  Under  Certain  Conditions 

Proceedings  having  been  instituted  to  determine  whether 
or  not  the  registration  of  M.  S.  Wien  &  Co.  as  broker  and 
dealer  should  be  revoked,  pursuant  to  Section  15(b)  of  the 
Securities  Exchange  Act  of  1934,  and  whether  or  not  M.  S. 
Wien  &  Co:  should  be  suspended  or  expelled  from  member¬ 
ship  in  the  National  Association  of  Securities  Dealers, 
Inc.  pursuant  to  Section  15 A  of  the  said  Act; 

A  hearing  having  been  held  after  appropriate  notice  and 
the  Commission  having  this  day  filed  its  findings  and 
opinion,  on  the  basis  of  said  findings  and  opinion ; 

It  is  Ordered  that,  effective  Sept.  25,  1946,  the  registra¬ 
tion  of  M.  S.  Wien  &  Co.  be  and  it  hereby  is  revoked,  without 
prejudice  to  the  right  of  M.  S.  Wien  &  Co.  to  reapply  for 
registration  after  30  days  from  said  effective  date  if  at  the 
time  of  such  reapplication  Joseph  J.  Lann  shall  have  with¬ 
drawn  from  M.  S.  Wien  &  Co.  and  shall  have  become  dis¬ 
associated  from  its  business. 

By  the  Commission. 

(seajl)  Orval  L.  Du  Bois, 

Secretary. 

#«•*•**•* 
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2886  For  Immediate  Release  Wednesday,  November  6th, 

1946. 

SECURITIES  AND  EXCHANGE  COMMISSION 

Philadelphia 

Securities  Exchange  Act  of  1934 
Release  No.  3873 
In  the  Matter  of 

M.  S.  Wien  &  Co.,  26  Broad  Street,  New  York,  New  York 
(Securities  Exchange  Act  of  1934 — Sections 
15(b)  and  15A(1)(2)) 

Memorandum  Opinion  on  Petition  for  Rehearing. 

Practice  and  Procedure 
Petition  for  Rehearing 

Where  petition  for  rehearing  presents  no  questions  not  fully 
raised  in  course  of  broker-dealer  revocation  proceedings 
and  alleges  no  new  facts  relating  to  violations  found  or 
showing  that  revocation  order  entered  against  petitioner 
would  have  a  more  severe  effect  than  intended,  petition  for 
rehearing  denied. 


Appearances  : 

William  W.  Prager  of  Spiro,  Felstiner  &  Prager,  for  Peti¬ 
tioner. 

Esther  Antell  of  the  New  York  Regional  Office,  for  the 
Trading  and  Exchange  Division  of  the  Commission. 


We  here  deal  with  a  petition  for  rehearing  filed  by  M.  S. 
Wien  &  Co.,  a  registered  broker  and  dealer,  on  our  order 
entered  September  16,  1946,  revoking  the  registration  of 
that  firm,  without  prejudice  to  its  right  to  apply  for  regis¬ 
tration  after  30  days  from  the  effective  date  thereof  if  by 
the  time  of  such  reapplication  Joseph  J.  Lann,  a  partner, 
should  have  withdrawn  from  the  firm  and  became  disasso¬ 
ciated  from  its  business. 


71 


These  proceedings  were  instituted  to  determine  whether 
or  not  the  registration  of  M.  S.  Wien  &  Co.  should  be  re¬ 
voked,  pursuant  to  Section  15(b)  of  the  Securities  Ex¬ 
change  Act  of  1934,  and  whether  or  not  it  should  be  sus¬ 
pended  or  expelled  from  membership  in  the  National  Asso¬ 
ciation  of  Securities  Dealers,  Inc.,  pursuant  to  Section  15A 
of  that  Act.  The  notice  of  hearing  charged  that  M.  S.  Wien 
&  Co.  willfully  violated  Section  17  (a)  of  the  Securities  Act 
and  Sections  10(b)  and  15(c)  (1)  of  the  Securities  Exchange 
Act  and  rules  thereunder  in  connection  with  sales  of  de¬ 
bentures  of  Phoenix  Silk  Corporation  in  the  period  between 
October  15, 1943  and  December  31, 1943,  and  willfully 
2887  violated  Sections  10(b)  and  15(c)(1)  of  the  Securi¬ 
ties  Exchange  Act  and  the  rules  thereunder  in  con¬ 
nection  with  repurchases  of  such  debentures  in  the  period 
March  10-13,  1944.  Hearings  were  held  on  appropriate 
notice  before  a  trial  examiner  who  filed  an  advisory  report 
recommending  dismissal  of  the  proceedings;  the  parties 
filed  briefs  and  presented  oral  argument ;  and  we  issued  our 
findings  and  opinion  in  which  we  found  that  the  violations 
charged  had  been  established.1 

Pursuant  to  M.  S.  Wien  &  Co.’s  request,  on  September 
19,  1946,  we  postponed  the  effective  date  of  our  order  from 
September  25,  1946  to  October  15,  1946,  and  granted  an 
extension  of  time  in  which  to  file  a  petition  for  rehearing, 
and  on  October  10,  1946,  following  the  filing  of  the  petition 
for  rehearing  and  the  filing  of  an  answer  thereto  by  counsel 
for  the  Trading  and  Exchange  Division,  we  further  post¬ 
poned  the  effective  date  of  our  revocation  order  to  Novem¬ 
ber  1,  1946,  and  granted  M.  S.  Wien  &  Co.  leave  to  file  a 
reply  to  the  answer.  Thereafter  we  granted  leave  to  Lann 
to  file  a  supplemental  memorandum  in  support  of  his  plea 
for  revision  of  the  order  as  it  relates  to  him,  and  further 
postponed  the  effective  date  of  our  order  to  November 

15,  1946. 

The  petition  for  rehearing  asserts  (1)  that  in  arriving 
at  our  conclusion  that  M.  S.  Wien  &  Co.  and  Lann  willfully 

i2£.  S.  Wien  d  Co.,  Securities  Exchange  Act  Release  No.  3855  (September 

16,  1946). 
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violated  the  recited  Acts  and  rules,  we  did  not  give  dne 
emphasis  to  evidence  in  the  record  showing  the  absence  of 
such  willful  intent,  and  (2)  that  our  order,  if  carried  out, 
will  have  an  “unduly  severe”  effect  which  will  be  more 
drastic  than  contemplated  by  us. 

1.  In  support  of  the  assertion  that  our  findings  as  to  the 
existence  of  willfulness  were  based  on  a  failure  to  give 
proper  weight  to  evidence  in  the  record  indicating  an  ab¬ 
sence  of  willfulness,  the  petition  for  rehearing  sets  forth  the 
evidence  in  the  record  relied  upon  and  presents  a  detailed 
analysis  thereof.  No  new  facts  relating  to  the  violations 
are  recited  nor  is  any  claim  made  that  upon  a  rehearing  any 
new  evidence  could  be  offered  which  would  tend  to  establish 
different  conclusions  than  those  set  forth  in  our  findings  of 
September  16,  1946.  The  petition  for  rehearing  does  not 
introduce  any  new  consideration  bearing  upon  the  existence 
of  the  violations  which  was  not  thoroughly  explored  in  the 
prior  presentation  of  the  case. 

The  statement  is  made  that  the  question  of  willfulness 
could  not  be  dealt  with  in  the  briefs  and  argument  to  us  be¬ 
cause  the  trial  examiner  had  found  no  violations  and  the 
question  before  us  was  the  correctness  of  his  findings.  We 
find  no  merit  in  this  contention.  The  question  of  willfulness 
was  inherent  in  the  very  nature  of  the  proceeding  and  was 
in  fact  fully  explored.  The  issues  specified  in  the  notice  of 
hearing  were  whether  or  not  willful  violations  had 
2888  occurred,  and  the  nature  of  the  violations  charged 
was  such  as  to  focus  primary  attention  upon  the  in¬ 
tent  with  which  the  questioned  transactions  were  entered 
into.  One  of  the  violations  related  to  manipulative  activi¬ 
ties  engaged  in  for  the  purpose  of  inducing  purchases  of 
debentures  by  others  at  increased  prices,  and  the  other  re¬ 
lated  to  fraudulent  misrepresentations  and  omissions  in 
connection  with  repurchases  of  the  debentures  from  persons 
to  whom  they  had  previously  been  sold  by  M.  S.  Wien  &  Co. 
The  evidence,  briefs  and  argument  all  dealt  with  the  ques¬ 
tions  of  the  purpose  and  intent  with  which  the  questioned 
transactions  were  entered  into,  and  our  primary  inquiry  in 
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arriving  at  our  decision  was  necessarily  into  the  intent  of 
the  individuals  involved  in  those  transactions.  In  the 
absence  of  any  valid  reason  being  shown  why  we  should 
renew  that  inquiry  at  this  time  by  reconsidering  the  same 
evidence  that  we  have  already  minutely  examined,  we  con¬ 
clude  that  no  rehearing  or  reargument  should  be  granted  on 
this  question. 

2.  The  petition  for  rehearing  asserts  that  if  our  order 
became  effective  it  would  have  the  result  of  putting  M.  S. 
Wien  &  Co.  out  of  business  completely,  a  consequence  which 
the  Commission’s  opinion  indicates  was  not  intended;  and 
argues  that  the  “punishment”  imposed  upon  Lann  is  also 
too  severe.  It  recites  that  since  the  issuance  of  our  opinion 
and  order  the  firm’s  business  has  fallen  approximately  90%. 
It  also  states  that  if  the  firm  is  required  to  cease  business 
entirely  for  the  30-day  revocation  period  indicated  in  our 
order,  it  may  lose  its  telephone  wire  connections  which  are 
the  principal  source  of  its  business.  The  firm  has  40  direct 
telephone  wires  with  dealers,  20  of  whom  are  members  of 
exchanges.  One  of  these  dealers  has  already  withdrawn  its 
wires  and  the  petition  avers  that  there  is  a  substantial 
probability  that  the  others  will  also  withdraw  their  wires 
for  use  elsewhere  if  a  revocation  period  with  complete  idle¬ 
ness  of  the  wires  were  to  begin;  after  such  removal,  it  is 
asserted,  it  is  not  likely  that  under  present  shortages  of  wire 
facilities  replacement  of  the  wires  could  be  effected 
promptly  and  the  firm  might  “find  it  impossible  to  ever 
again  reestablish  itself.  ’  ’  Petitioner  also  states  that  it  has 
been  informed  by  the  National  Quotations  Bureau,  Inc.  that 
in  the  event  of  revocation,  its  contract  authorizing  90  list¬ 
ings  in  the  quotation  sheets  will  be  cancelled ;  and  that  this 
would  require  application  for  a  new  contract  with  attendant 
delay  and  uncertainty.  As  to  Lann,  the  petition  for  rehear¬ 
ing  and  supplemental  memorandum  filed  on  his  behalf  argue 
that  our  order  is  in  effect  tantamount  to  excluding  him  from 
a  business  in  which  he  has  spent  26  years,  and  in  so  doing 
produces  a  result  which  is  not  warranted  by  the  facts  of 
this  case. 
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In  appraising  this  request  for  modification  of  our  order, 
we  note  that,  as  we  pointed  out  in  our  findings  and  opinion 
accompanying  the  order,  the  primary  responsibility  for  the 
violations  found  lies  with  Lann,  who  personally  handled 
the  transactions  and  made  the  misrepresentations.  Our 
opinion  is  unchanged  that  it  is  in  the  public  interest  that  the 
registration  of  M.  S.  Wien  &  Co.  must  be  revoked  if  Lann 
continues  as  a  member  of  the  firm.  We  may  point  out,  how¬ 
ever,  that  Lann’s  disassociation  from  the  firm  would  not 
forever  preclude  him  or  any  firm  of  which  he  is  a  member 
from  applying  some  time  in  the  future  for  registration  as  a 
broker-dealer ;  at  the  time  of  any  such  filing  we  would  con¬ 
sider  any  pertinent  information  bearing  on  the  question  of 
whether  or  not  it  would  then  be  in  the  public  interest  to 
permit  Lann  to  reengage  in  the  securities  business. 
2889  We  are  also  of  the  opinion  that  the  facts  presented 
by  the  petition  and  the  reply  to  the  staff’s  answer 
thereto  do  not  show  that  the  consequences  of  our  order  with 
respect  to  the  other  partners  in  M.  S.  Wien  &  Co.  will  be 
more  serious  than  were  contemplated  by  our  order  and  the 
Act.  Because  we  did  not  intend  by  our  order  to  exclude 
Lann’s  partners  permanently  from  further  activity  in  the 
securities  business,  we  expressly  provided  that,  if  Lann 
were  eliminated  from  the  firm,  the  firm  could  then  take 
steps  to  register  and  resume  its  business  after  the  stated 
30-day  period.  We  felt  that  although  Lann’s  partners  did 
not  occupy  a  primary  role  in  the  violations,  one  of  them  did 
have  some  knowledge  and  participation  therein  and  both 
were  chargeable  with  responsibility  therefor,  and  that,  ac¬ 
cordingly,  the  public  interest  and  the  protection  of  investors 
required  a  temporary  suspension  of  their  activities.  That 
adverse  consequences  would  result  from  a  finding  of  willful 
violation  of  the  statute  and  an  order  of  revocation  was  of 
course  known  by  Congress  when  it  provided  for  revocation 
of  registration  for  such  violation.  The  loss  of  business  ac¬ 
companying  the  entry  of  our  order,  the  possibility  of  with¬ 
drawal  of  wire  facilities,  and  the  likelihood  of  cancellation 
of  the  firm’s  contract  with  the  National  Quotations  Bureau, 
Inc.  are  the  consequences  that  flow  from  revocation  and,  as 
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we  have  indicated,  revocation  was  a  means  adopted  by  Con¬ 
gress  for  safeguarding  the  public  interest  and  the  protec¬ 
tion  of  investors  on  a  finding  of  wilful  violation  of  the 
statute. 

For  the  reasons  stated,  we  find  no  justification  for  modi¬ 
fication  of  our  order,  or  for  the  taking  of  evidence  respect¬ 
ing  the  character  or  reputation  of  the  members  of  the  firm 
or  the  effect  of  our  order  on  them  and  the  firm. 

An  appropriate  order  dismissing  the  petition  for  re¬ 
hearing  will  issue. 

By  the  Commission  (Commissioners  McConnaughey,  Mc- 
Entire,  and  Hanrahan)  Chairman  Caffrey  and  Commis¬ 
sioner  Healy  being  absent  and  not  participating. 

(seal)  Orval  L.  Du  Bois, 

Secretary. 

##*»*•••• 
2890  Order  Denying  Petition  for  Rehearing 

Proceedings  having  been  instituted  to  determine  whether 
or  not  the  registration  of  M.  S.  Wien  &  Co.  as  broker  and 
dealer  should  be  revoked,  pursuant  to  Section  15(b)  of  the 
Securities  Exchange  Act  of  1934,  and  whether  or  not  M.  S. 
Wien  &  Co.  should  be  suspended  or  expelled  from  member¬ 
ship  in  the  National  Association  of  Securities  Dealers,  Inc. 
pursuant  to  Section  15A  of  the  said  Act; 

.The  Commission,  after  the  holding  of  hearings  on  ap¬ 
propriate  notice  and  the  filing  of  findings  and  opinion, 
having  on  September  16,  1946  entered  an  order  effective 
September  25, 1946,  revoking  the  registration  of  M.  S.  Wien 
&  Co.  without  prejudice  to  the  right  of  M.  S.  Wien  &  Co.  to 
reapply  for  registration  after  30  days  from  said  effective 
date  if  at  the  time  of  such  reapplication  Joseph  J.  Lann 
shall  have  withdrawn  from  M.  S.  Wien  &  Co.  and  shall  have 
become  disassociated  from  its  business ; 

The  Commission  having  postponed  the  effective  date  of 
the  order  revoking  the  registration  of  M.  S.  Wien  &  Co.  to 
November  15, 1946 ;  M.  S.  Wien  &  Co.  having  filed  a  petition 
for  rehearing,  counsel  for  the  Trading  and  Exchange  Di- 


76 


vision  having  filed  an  answer  thereto,  and  M.  S.  Wien  &  Co. 
having  filed  a  reply  to  said  answer;  and  counsel  for  Joseph 
J.  Lann  having  filed  a  supplemental  memorandum  setting 
forth  considerations  relating  to  the  effect  upon  said  Joseph 
J.  Lann  of  the  order  heretofore  entered  in  these  proceed¬ 
ings; 

The  Commission  having  considered  the  above  documents 
filed  with  it  and  having  this  day  issued  its  memorandum 
opinion  thereon,  on  the  basis  of  said  memorandum  opinion ; 

It  is  Ordered  that  the  said  petition  for  rehearing  and  the 
requests  contained  in  it  and  the  said  supplemental  memo¬ 
randum  be  and  they  hereby  are  denied. 

By  the  Commission. 

(seal)  Orval  L.  Du  Bois, 

Secretary. 

2859  Filed  Aug  21  1946 

Stipulation. 

Oral  argument  having  been  held  in  the  above-entitled 
matter  before  Commissioners  Healy  and  McConnaughey, 
and  the  parties  having  stipulated  that  Chairman  Purcell 
and  Commissioner  Pike,  who  were  then  absent,  might  par¬ 
ticipate  in  the  decision,  and  Chairman  Purcell  and  Com¬ 
missioner  Pike  having  since  resigned  from  the  Commission 
and  having  been  replaced  by  Commissioners  McEntire  and 
Hanrahan. 

It  Is  Hereby  Stipulated  and  Agreed  bv  and  between 

* 

Esther  Antell,  Counsel  for  the  Trading  and  Exchange  Di¬ 
vision,  and  William  W.  Prager,  Counsel  for  the  Respondent 
herein,  that  Commissioners  McEntire  and  Hanrahan  may 
participate  in  the  decision  of  this  case  upon  consideration 
of  the  record  and  briefs  and  after  reading  the  transcript  of 
the  oral  argument  herein. 

ESTHER  ANTELL, 

Counsel  for  the  Trading  and  Exchange  Division. 

WILLIAM  W,  PRAGER, 

Counsel  for  Respondent. 


EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS. 

535  Offices  of  Securities  and  Exchange  Commission 
120  Broadway,  New  York,  New  York 

Monday,  October  2,  1944  ' 

Met,  pursuant  to  notice,  at  10 :00  o  ’clock  a.  m. 

Before : 

William  <7.  Cogan,  Trial  Examiner. 

Appearances  : 

Esther  Antell,  Attorney  for  the  Securities  and  Exchange 
Commission. 

Robert  0.  Dawson,  Investigator  for  the  Securities  and 
Exchange  Commission. 

William  W.  Prager,  Esq.,  270  Madison  Avenue,  New  York, 
New  York,  Attorney  for  M.  S.  Wien  and  Company. 
#**#•*»#•# 

537  Miss  Antell:  1  assume  that,  for  purposes  of  ex¬ 
pediting  this  proceeding,  the  respondent  will  con¬ 
cede  that  M.  S.  Wien  and  Company  is  a  partnership  com¬ 
posed  of  Melvin  S.  Wien,  Joseph  J.  Lann  and  Irving  S. 
Wynn,  and  that  the  firm  has  so  been  constituted  at  all 
times  during  the  period  covered  by  this  proceeding,  to 
wit,  October  1st,  1943  and  since  then. 

The  Trial  Examiner:  I  assume  you  want  a  concession 
that  the  paragraph  numbered  1  of  the  order  is  true  and 
correct,  is  that  right? 

538  Miss  Antell:  That  is  right. 

The  Trial  Examiner:  Do  you  concede  that? 

Mr.  Prager:  That  is  right. 

Miss  Antell :  I  understand,  then,  that  respondent  has  con¬ 
ceded  the  composition  of  the  firm  of  M.  S.  Wien  and  Com¬ 
pany  and  also  that  said  firm  is  registered  as  a  broker- 
dealer,  pursuant  to  Section  15  B  of  the  Securities  Ex¬ 
change  Act  of  1934? 


The  Trial  Examiner:  They  have  conceded  everything 
that  is  mentioned  in  paragraph  No.  1  of  the  order. 

Miss  Antell:  I  now  offer  in  evidence  the  daily  quotation 
sheets  of  the  National  Daily  Quotation  Service  for  the 
Eastern  Section,  during  the  period  from  October  1st,  1943 
through  March  31st,  1944. 

********** 

The  Trial  Examiner:  Haven’t  you  got  any  schedule  made 
up  from  them  that  he  can  read? 

Miss  Antell:  I  have  prepared,  for  the  convenience  of  the 
Trial  Examiner  and  also  to  facilitate  this  proceeding,  a 
list  of  the  quotations,  as  they  appeared  in  the  National 
Quotation  Service  sheets  during  this  period,  for  Phoenix 
indentures,  the  5  per  cent  income  debenture  bonds  due 
1968  with  stock  of  the  Phoenix  Silk  Corporation. 
********** 

541  Miss  Antell:  May  the  record  show  that  the  names 
listed  are  the  names  of  the  brokers  who  appeared 
with  the  quotations  of  this  particular  bond  on  the 

542  dates  noted  in  the  National  Daily  Quotation  Service. 
The  figures,  as  they  appear  under  the  name  of  the 

respective  brokers,  are  the  quotations  giving  the  bid  and 
asked  prices,  or,  where  they  appear,  the  OW  and  BW. 
“OW”  stands  for  offerings  wanted  and  “BW”  for  bids 
wanted.  Those  are  the  symbols,  however,  as  they  appear 
in  the  National  Daily  Quotation  Service. 

Where  there  are  no  figures  listed  under  the  name  of  the 
broker,  there  were  no  quotations  appearing  for  those  speci¬ 
fied  dates  in  the  National  Daily  Quotation  Service  sheets. 
********** 

551  Miss  Antell:  To  expedite  this  proceeding,  I  offer 
in  evidence  a  list  of  all  the  transactions  effected  in 
Phoenix  Silk  Corporation  5  per  cent  1968  bonds  by  M.  S. 
Wien  and  Company  during  the  period  from  October  14th, 
1943  through  March  31st,  1944,  which  list  was  compiled 
from  the  order  sheets  of  M.  S.  Wien  and  Company. 
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552  (Whereupon  the  document  referred  to  was  marked 
as  Commission’s  Exhibit  3,  and  was  received  in  evi¬ 
dence,  as  of  this  date). 

Miss  Antell:  Will  the  respondent  stipulate  that  all  the 
transactions  listed  on  Commission’s  Exhibit  3  were  com¬ 
pleted  transactions? 

********** 

Mr.  Prager:  We  assume  that  these  are  completed  trades 
and  this  exhibit  is  subject  to  our  inspection  and  correc¬ 
tion,  if  there  are  any  errors,  and  that  these  trades,  as  listed, 
were  consummated. 

553  Miss  Antell:  With  respect  to  the  column  listing  the 
time,  may  we  know  what  that  designates?  Is  that 

the  time  of  the  execution  of  the  trade?  I  am  talking  now 
about  the  column  time  on  the  order  sheets. 

Mr.  Prager:  The  time  on  the  order  sheets,  I  take  it,  you 
have  carried  over  into  Exhibit  3,  is  that  correct? 

Miss  Antell:  That  is  correct. 

Mr.  Prager:  And  the  time  appearing  on  Exhibit  3,  taken 
from  the  order  sheets,  indicates  time  of  execution. 

********** 

555  Miss  Antell:  But  there  is  no  record  contained  on 
those  sheets  as  to  the  time  the  order  was  received. 

Mr.  Prager:  The  time  of  the  order  and  the  time  of  the 
execution  are  practically  simultaneous  and  that  is 

556  the  time. 

Miss  Antell:  Let  us  get  this  clear.  The  time,  as 
appears  on  those  sheets,  which  is  reflected  on  our  Exhibit 
3,  is  the  time  of  execution,  is  it  not? 

Mr.  Prager:  And  the  time  of  order. 

Miss  Antell:  Is  your  statement  that  those  were  simul¬ 
taneous  in  the  case  of  all  trades  as  they  appear  on  Ex¬ 
hibit  3? 

Mr.  Prager:  Yes. 

Miss  Antell:  The  time  that  the  order  was  given  and  the 
time  of  execution? 

Mr.  Prager:  That  is  right. 

********** 
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557  The  Trial  Examiner:  Counsel  for  the  Commis¬ 
sion  has  requested  counsel  for  the  respondent  to 

explain  the  exact  extent  of  two  photostatic  sheets  produced 
pursuant  to  subpoena  by  the  Commission.  They  will  be 
marked  as  Commission’s  Exhibit  4  for  identification. 

(Whereupon  the  documents  referred  to  were  received  and 
marked  as  Commission’s  Exhibit  4  for  identification,  as 
of  this  date). 

Mr.  Prager:  Exhibit  4  for  identification  is  the  ledger 
sheet  of  M.  S.  Wien  and  Company,  with  respect  to  the  se¬ 
curities  of  Phoenix  Silk  Mills,  the  bonds  due  1968,  the 
subject  of  the  inquiry. 

The  Trial  Examiner:  With  stock? 

Mr.  Prager:  Yes,  sir. 

The  Trial  Examiner:  Every  transaction  involved  in  this 
proceeding  is  to  be  considered  as  with  stock? 

Miss  Antell:  Yes,  every  $1,000  face  amount  of  bond,  un¬ 
less  otherwise  stated,  was  bought  or  sold  with  sixty  shares 
of  common  stock. 

Mr.  Prager:  Your  Honor,  that  statement  which  Miss  An¬ 
tell  made  is  correct,  except  to  the  trades  which  appear  un¬ 
der  date  of  May  22nd,  1944,  to  the  Lehigh  Valley  Trust 
Company,  and  those  trades  are  trades  without  stock. 

********** 

558  Mr.  Prager:  Exhibit  4  for  identification,  consist¬ 
ing  of  two  sheets,  starts  with  May  1st,  1943  and  ends 

with  transactions  which  took  place  on  May  31st,  1944,  in¬ 
clusive. 

Miss  Antell:  The  dates  appearing  on  said  ledger  sheets, 
are  those  blotter  dates  or  trade  dates? 

Mr.  Prager:  The  dates  on  Exhibit  4  for  identification  are 
blotter  dates. 

Miss  Antell:  What  is  the  meaning  of  the  word  “balance” 
which  appears  at  various  parts  of  these  sheets? 

Mr.  Prager:  Balance  means  balance. 

Miss  Antell:  What  is  the  figure  that  appears  under  the 
first  date,  May  1st,  1943?  Is  that  the  face  amount,  the 
value  of  the  bonds,  or  what? 
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Mr.  Prager:  May  I  point  this  out  on  Exhibit  4  for  identi¬ 
fication?  The  first  left  hand  side  of  the  sheet  contains  a 
date.  The  next  column  represents  the  face  amount  of  the 
securities ;  the  second  line,  which  represents  the  first  trans¬ 
action  after  May  1st,  1943,  has  the  date,  the  face  amount 
of  the  security,  the  customer’s  name,  description  of  the 
security,  price,  and  then  the  amount  of  money  involved. 

Miss  Antell :  That  data  that  appears  on  the  left  hand  side 
of  the  sheet  represents  what? 

Mr.  Prager:  The  sheet  is  dividend  into  two  parts. 
559  The  left  hand  side  represents  purchases;  the  right 
hand  side  represents  sales. 

Miss  Antell:  And  the  word  “balance”,  as  it  appears, 
represents  what? 

Mr.  Prager:  Balance. 

Miss  Antell:  Balance  of  securities  on  hand,  that  the  re¬ 
spondent  had  on  hand  on  that  particular  date? 

Mr.  Prager:  Balance,  as  denoted  on  this  page  and  as  ex¬ 
plained,  shows  balance  in  face  amount  of  securities  and 
also  price  of  the  face  amount. 

The  Trial  Examiner:  You  mean  the  number  of  bonds 
the  firm  is  long  of  at  a  particular  date? 

Mr.  Prager:  Yes. 

Miss  Antell:  Does  the  figure  under  debit,  next  to  bal¬ 
ance,  represent  the  cost  of  those  securities  to  the  respond¬ 
ent  or  does  it  represent  something  else? 

Mr.  Prager:  It  represents  inventory  value. 

Miss  Antell:  I  now  offer  in  evidence  the  said  two  ledger 
sheets  which  were  marked  for  identification  as  Commis¬ 
sion’s  Exhibit  No.  4. 

The  Trial  Examiner:  They  will  be  marked  as  Commis¬ 
sion’s  Exhibit  4  in  evidence. 

(Whereupon  the  documents  referred  to  were  marked  as 
Commission’s  Exhibit  4,  and  were  received  in  evidence, 
as  of  this  date). 
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560  G.  Clifford  McCarthy. 

a  witness  called  by  and  on  behalf  of  the  Commis¬ 
sion,  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

Direct  Examination. 

By  Miss  Antell: 

********** 

Q.  Mr.  McCarthy,  you  are  a  partner  of  E.  H.  Gibb  and 
Company  of  74  Trinity  Place,  New  York  City,  a  registered 
broker-dealer?  A.  That  is  correct. 

Q.  Will  you  tell  us  who  composed  the  firm  of  E.  H. 
Gibb  and  Company?  A.  Mr.  P.  W.  Archard  and  myself 
are  equal  partners. 

********** 

561  Q.  Will  you  briefly  describe  for  us  the  nature  of 
the  business  conducted  by  E.  H.  Gibb  and  Company? 

A.  The  great  majority  of  our  business  is  done  with  Street 
houses  and  institutions,  and  a  small  portion  with  custom¬ 
ers,  which  are  all  on  a  cash  basis. 

Q.  Approximately  what  part  of  your  business,  percent¬ 
agewise,  is  conducted  with  the  public,  or  customers?  A. 
About  10  or  15  per  cent. 

********** 

562  Q.  Is  your  firm  a  subscriber  to  the  National  Daily 
Quotation  Service?  A.  Yes. 

********** 

563  Q.  Is  there  any  requirement  as  to  the  nature  of 
listings?  A.  The  National  Quotation  Bureau  re¬ 
quires  50  per  cent  of  the  listings  be  made  in  actual  stipu¬ 
lated  prices  as  against  the  other  50  per  cent  unstipulated 
prices. 

Q.  What  form  do  these  unstipulated  prices  take  in  the 
National  Daily  Quotation  Service  sheets?  A.  Your  name 
would  be  entered  into  the  security  without  saying  whether 
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you  were  a  buyer  or  a  seller,  or  just  state  that  you  were 
looking  for  offerings  or  looking  for  bids,  or  both. 

Q.  And  what  symbol,  if  you  know,  does  that  assume  in 
the  National  Daily  Quotation  Service  sheets?  A.  If  you 
were  looking  for  offerings  only,  you  would  say  OW.  If 
you  were  looking  for  bids  only,  you  would  say  BW. 

Q.  In  other  words,  if  you  are  a  buyer  of  the  securities, 
you  would  put  in  OW?  A.  That  is  right. 

Q.  And  if  you  wished  to  be  a  seller  of  the  security,  or  are 
a  seller  of  the  security,  you  put  in  BW  ?  A.  That  is  right. 

Q.  Do  you  know  the  respondent  firm,  M.  S.  Wien  and 
Company?  A.  Yes. 

564  Q.  How  long  have  you  known  this  firm?  A.  Well, 
for  quite  a  few  years.  I  judge  fifteen  years. 

Q.  What  has  been  the  nature  of  your  dealings,  if  you 
had  any,  with  this  firm?  A.  Where  they  have  appeared 
in  the  sheets,  on  certain  securities  that  we  have  had  an 
interest  in,  we  have  called  them,  or  where  we  have  ap¬ 
peared,  they  have  called  us. 

Q.  Were  your  relations  particularly  close  with  that  firm 
prior  to  October,  1943?  A.  No,  not  particularly. 
********** 

565  By  Miss  Antell: 

Q.  Prior  to  October  14th,  1943,  did  you  ever  have 
any  dealings  in  or  effect  any  transactions  in  Phoenix 

566  Silk  Corporation  debentures  of  1968?  A.  No,  I  did 
not. 

Q.  When  did  you  effect  your  first  transaction  in  Phoenix 
debentures?  A.  From  the  record,  I  see  that  my  first  trans¬ 
action  was  on  October  14th,  1943.  (Referring  to  records). 

Mr.  Prager:  May  I  ask  if  that  is  the  trade  or  blotter 
date? 

By  Miss  Antell: 

Q.  Is  that  the  trade  date  or  blotter  date?  A.  The  trade 
date. 
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Q.  What  was  that  transaction?  A.  The  records  show 
that  I  bought  thirteen  Phoenix  bonds  at  21  less  a  quar¬ 
ter,  from  F.  H.  Winter  and  Company.  I  sold  them  to 
M.  S.  Wien  and  Company  at  21. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
effected  that  transaction  which  you  just  described?  A.  I 
received  a  call  from  M.  S.  Wien  and  Company.  They 
asked  me  to  call  F.  H.  Winter  and  Company. 

Q.  Did  the  person  who  called  you — I  assume  it  was  on 
the  telephone?  A.  That  is  correct. 

Q.  Did  he  identify  himself?  A.  Yes,  he  said  he  was  Mr. 
Joe  Lann. 

Q.  Did  you  know  who  Joe  Lann  was?  A.  I  knew 
567  of  him. 

Q.  What  did  you  know  of  him?  A.  I  knew  that 
he  was  a  partner  of  M.  S.  Wien  and  Company. 

Q.  Will  you  tell  us  the  conversation  you  had  at  that 
time?  A.  Mr.  Lann  asked  me  if  I  would  care  to  act  as  a 
broker  in  a  certain  transaction  for  him,  or  act  for  him  in 
certain  transactions.  I  said  I  would.  He  then  asked  me 
to  call  F.  H.  Winter  and  Company  and  ask  them  what  they 
had  of  Phoenix  5’s  of  1968.  I  called  Winter.  He  told  me 
that  he  had  thirteen  bonds  for  sale.  I  do  not  remember 
the  exact  price  of  his  offering,  but  I  believe  it  to  be  some¬ 
where  around  22.  I  reported  this  to  Mr.  Lann.  He  called 
me  back  and  told  me  to  call  Winter  and  tell  Winter  that 
I  could  get  21  for  the  bonds,  and  if  lie  could  allow  a  quar¬ 
ter  of  a  point  commission,  then  I  could  make  the  trade.  I 
called  Winter  back  and  told  him  this.  He  said  it  was 
agreeable  to  him  and  the  transaction  was  consummated  at 
21  less  a  quarter. 

The  Trial  Examiner:  At  the  same  time  you  had  this  con¬ 
versation,  did  Mr.  Lann  say  he  would  take  them  at  22? 

The  Witness:  No,  he  would  take  them  at  21. 

The  Trial  Examiner:  Leaving  a  quarter  for  you? 

The  Witness:  That  is  right. 

********** 
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568  By  Miss  Antell: 

Q.  In  what  capacity  were  you  acting  for  M.  S.  Wien  and 
Company  in  this  transaction?  A.  I  was  executing  an  order 
for  M.  S.  Wien  and  Company. 

Q.  Did  you  get  any  commission  from  M.  S.  Wien  and 
Company  in  this  transaction?  A.  Well,  I  technically  got 
the  commission  from  F.  H.  Winter  and  Company,  but  it 
was  allowed  by  M.  S.  Wien  and  Company. 

Q.  Had  you  ever  met  Mr.  Lann  prior  to  October  14, 1943? 
A.  No. 

Q.  Had  you  ever  met  any  members  of  the  firm  of  M.  S. 
Wien  and  Company?  A.  No. 

The  Trial  Examiner:  What  did  Mr.  Lann  say  to  you  by 
way  of  introducing  himself  when  he  first  called  you? 

The  Witness:  He  said  that  we  had  had  transactions  in 
various  securities  and  he  wanted  to  know  whether  I  would 
act  as  his  broker,  or  act  for  him,  on  these  various  trans¬ 
actions.  I  said  I  would  be  glad  to  accept  the  business. 

********** 

569  .  By  Miss  Antell: 

Q.  This  first  conversation  that  you  had  with  Mr. 
Lann,  was  it  the  same  day  that  you  effected  the  transaction 
with  Winter?  A.  Yes,  I  believe  it  was. 

********** 

571  Q.  You  have  stated  that  in  this  transaction  you 
acted  as  broker  for  M.  S.  Wien  and  Company,  is  that 
correct  ?  A.  I  executed  an  order  for  M.  S.  Wien  and  Com¬ 
pany. 

Q.  Is  it  customary  in  the  brokerage  business,  while  you 
are  executing  an  order  for  one  broker,  that  you  may  receive 
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your  compensation  from  the  broker  on  the  other  side?  A. 
It  is  not  customary,  but  it  does  happen  occasionally. 

Q.  How  did  it  happen  in  this  particular  instance?  A. 
Well,  that  was  the  way  in  which  the  price  was  effected.  I 
believe  it  helped  to  make  the  transaction  in  definitely  stat¬ 
ing  to  Mr.  Winter  that  all  I  could  get  was  21  and  I  acted 
as  his  broker  in  showing  the  commission  that  I 

572  received. 

Q.  Did  anyone  suggest,  in  this  particular  transac¬ 
tion,  that  you  do  it  in  this  particular  way?  A.  Yes,  Mr. 
Lann  suggested  it. 

********** 

573  Q.  Did  you,  from  October  14th,  1943,  effect  other 
transactions  in  Phoenix  debentures?  A.  That  is 

right. 

Q.  Have  you  prepared  a  list  of  the  transactions  effected 
by  E.  H.  Gibb  in  these  bonds?  A.  I  have. 

Q.  Will  you  let  me  have  that  list?  A.  Yes.  (Witness 
hands  list  to  Miss  Antell). 

********** 

574  Miss  Antell:  I  offer  the  list  prepared  by  Mr.  Mc¬ 
Carthy  for  identification  as  Commission’s  Exhibit 

No.  7. 

The  Trial  Examiner:  It  will  be  marked  as  Commission’s 
Exhibit  7  for  identification, 

(Whereupon  the  document  referred  to  was  marked  as 
Commission’s  Exhibit  7,  and  was  received  in  evidence,  as 
of  this  date.) 

By  Miss  Antell: 

Q.  Will  you  describe  what  data  you  have  on  Commis¬ 
sion’s  Exhibit  7  for  identification?  A.  It  contains  a  list 
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of  transactions  in  Phoenix  Silk  Corporation  5’s 

575  of  1968,  the  date,  the  name  of  the  firm  from  whom 
we  purchased  them,  the  sales  side  and  the  date  and 

time  of  each  individual  transaction. 

Q.  The  time,  as  it  appears  on  Commission’s  Exhibit  7 
for  identification,  is  that  the  time  of  execution  or  the  time 
of  the  entry  of  the  order?  A.  The  time  of  execution. 

Q.  These  constitute  all  the  trades  that  E.  H.  Gibb  and 
Company  had  in  these  Phoenix  debentures  from  October 
14th,  1943  to  the  present  date?  A.  That  is  correct. 

Q.  Is  it  correct  that  you  have  had  no  trades  in  Phoenix 
debentures  since  January  14th,  1944,  as  listed  on  Exhibit 
7  for  identification?  A.  That  is  correct. 

Miss  Antell:  I  now  offer  Exhibit  7  for  identification  in 
evidence. 

********** 

576  (Whereupon  the  document  referred  to  was  marked 
as  Commission’s  Exhibit  7,  and  was  received  in 

evidence,  as  of  this  date.) 

By  Miss  Antell: 

Q.  After  your  first  transaction,  on  October  14th,  1943, 
did  you  have  any  further  conversations  with  anyone  of 
M.  S.  Wien  and  Company?  A.  Yes,  Mr.  Lann  told  me 
that  he  was  interested  in  buying  additional  bonds  and 
asked  me  if  I  would  try  to  locate  some  for  him. 

Q.  Did  he  do  that  on  the  telephone?  A.  Yes. 

Q.  How  soon  after  you  effected  your  first  transaction,  on 
October  14th,  1943,  did  you  have  this  conversation  with  Mr. 
Lann?  A.  I  believe  it  was  the  following  day. 

577  Q.  What  did  you  do  after  that  conversation?  A.  I 
made  a  check  of  the  people  whom  I  thought  would 
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have  bonds.  That  is,  I  called  them  on  the  ’phone  to  try  to 
find  out  if  they  had  any  offerings. 

Q.  What  check  did  you  make?  What  did  your  check 
consist  of?  A.  I  looked  through  the  National  Quotation 
records  to  find  names  of  houses  who  had  previously  been 
interested  and  I  looked  through  the  National  Quotation 
sheets,  back  for  a  few  weeks,  and  picked  out  names  that 
were  identified  with  those  securities. 

Q.  How  far  back  would  you  say  you  looked?  A.  Two  or 
three  weeks. 

Q.  Do  you  recall  at  this  time  what  some  of  those 
names  were  which  did  appear  in  the  National  Quotation 
Service  sheets  and  from  whom  you  made  inquiry?  Will  it 
help  you  if - 

The  Trial  Examiner:  Do  you  recall  them,  Mr.  McCarthy? 

The  Witness:  My  recollection  of  it  is  that  there  was  very 
little  interest  and  there  may  have  been  one  or  two  houses 
I  found  that  had  an  interest,  other  than  M.  S.  Wien  and 
Company.  I  think  Warren  York  was  one  of  them.  I  do  not 
recall  any  others  at  this  particular  time. 

By  Miss  Antell: 

Q.  Do  you  recall  from  whom  you  inquired  as  to 
what  their  interest  in  Phoenix  debentures  was  at 
578  this  time,  around  October  15th,  1943?  A.  Well, 
whoever  appeared  on  the  sheets.  As  I  say,  I  do  not 
recall,  exactly,  all  of  the  names.  There  were  very  few.  I 
think  that  Warren  York  was  one  of  those  I  called. 

Q.  Do  you  recall  whether  Warren  W.  York  and  Company 
appeared  in  the  sheets,  showing  any  interest  in  these  bonds, 
as  of  October  15th,  1943?  A.  I  believe  he  did. 

The  Trial  Examiner:  Did  you  call  him? 
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By  Miss  Antell: 

Q.  Did  you  call  him  specifically?  A.  I  believe  I  did. 
His  interest  either  was  in  the  sheets  or  in  the  National 
Quotation  books. 

Q.  That  is  your  present  recollection?  A.  That  is  correct. 
Q.  Now,  whom  did  you  call  up,  with  reference  to  these 
debentures,  after  you  talked  with  Mr.  Lann  and  he  asked 
you  to  inquire  about  them?  A.  Whom  did  I  call  outside 
of  Mr.  Lann? 

Q.  Yes.  A.  Anyone  who  appeared.  Do  you  have  a  rec¬ 
ord  of  the  sheets?  I  could  go  back  and  take  a  look. 

********** 

579  Q.  I  show  you  Commission’s  Exhibit  2,  which  is  a 
list  of  the  quotations  for  Phoenix  debentures  as  they 

appeared  in  the  National  Daily  Quotation  Service  sheets 
from  October  1st,  1943  to  March  31st,  1944.  I  ask  you  if 
that  refreshes  vour  recollection  as  to  any  inquiries  that  you 
made  from  any  brokers  in  regard  to  these  debentures  after 
your  conversation  with  Mr.  Lann,  around  October  15th, 
1943?  (Handing  exhibit  to  witness).  A.  Well,  refreshing 
my  recollection,  I  see  F.  H.  Winter  and  Company.  They 
are  the  only  ones  who  appeared  on  the  sheets,  other  than 
M.  S.  Wien,  prior  to  October  14th. 

The  Trial  Examiner:  And  subsequent  to  October  1st? 
The  Witness:  That  is  correct. 

By  Miss  Antell: 

580  Q.  Did  you  communicate  with  F.  H.  Winter  and 
Company?  A.  That  is  correct. 

The  Trial  Examiner:  Didn’t  Mr.  Lann  tell  you,  in  the 
course  of  his  conversation,  who  was  in  the  sheets? 
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The  Witness:  Yes,  he  said  F.  H.  Winter  and  Company 
were  in  the  sheets. 

The  Trial  Examiner:  You  did  not  have  to  look  in  the 
sheets  to  confirm  that,  did  you! 

The  Witness:  Not  necessarily,  but  it  is  sort  of  automatic. 
The  Trial  Examiner:  My  question  really  is,  didn’t  he 
suggest  to  you  which  firm  you  should  call! 

The  Witness:  Yes,  sir. 

By  Miss  Antell : 

Q.  Did  he  specify  F.  H.  Winter  for  you  to  call?  A.  Yes, 
he  did. 

Q.  Did  he  do  so  after  you  effected  your  first  trade  with 
F.  H.  Winter  and  Company?  A.  Yes,  he  asked  me  to  call 
him  and  see  if  he  had  any  additional  bonds  for  sale. 

********** 

581  By  Miss  Antell: 

Q.  What  further  conversation  did  you  have  with 
Mr.  Lann  at  that  time,  with  respect  to  his  asking  you  to 
call  F.  H.  Winter  and  Company?  A.  As  I  remember,  he 
said  that  he  was  looking  for  more  bonds  and  he  wanted 
me  to  see  if  I  could  find  any  in  addition. 

The  Trial  Examiner:  And  he  suggested  a  few  names  for 
you  to  call,  is  that  right? 

The  Witness:  No,  I  cannot  say  that  he  did,  not  at  that 
particular  time. 

By  Miss  Antell: 

Q.  Did  he  suggest  anyone  you  could  call,  other  than  F.  H. 
Winter  and  Company,  at  that  time?  A.  No. 
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Q.  Did  you  call  F.  H.  Winter  and  Company?  A.  That 
is  correct. 

Q.  Tell  us  what  happened.  A.  After  the  original  trade? 
Q.  After  your  conversation  with  Mr.  Lann,  when  he 
asked  you  to  call  F.  H.  Winter  and  Company  again.  A. 
F.  H.  Winter,  I  believe,  the  following  day — may  I  see  the 
record  of  transactions? 

Q.  Yes.  (Miss  Antell  hands  record  to  witness).  A.  On 
October  15th,  F.  H.  Winter  told  me  that  he  had  located 
seven  and  a  half  additional  bonds.  I  asked  him  if 

582  he  had  the  price  on  his  offering.  He  said,  as  I  re¬ 
member  it,  the  bonds  w’ould  come  out  around  25.  I 

called  Mr.  Lann  and  told  him  of  this.  He  told  me  to  call 
Winter  back  and  make  him  a  bid  for  the  bonds. 

Q.  Did  he  tell  you  what  bid  to  make?  A.  I  believe  the 
bid  was  around  the  figure  of  our  first  transaction. 

Q.  Which  was  what?  A.  21,  plus  a  quarter. 

Q.  What  did  you  do?  A.  I  do  not  remember  the  exact 
conversations,  but  from  the  record  here  it  appears  that 
the  transaction  was  consummated  at  22  1-4  less  a  quarter, 
which  would  indicate  to  me  that  he  told  me  to  tell  Winter 
that  if  I  could  get  22  1-4  and  he  could  allow  a  quarter  com¬ 
mission,  the  trade  would  be  effected. 

Q.  What  did  you  then  do?  A.  Winter  agreed  to  that, 
since  the  trade  was  made,  and  I  reported  to  Mr.  Lann.  He 
also  agreed. 

********** 

583  The  Witness:  I  remember  that  the  offering  was 
made  at  about  25  and  the  bid  was  made  on  the  basis 

of  a  prior  purchase  of  21  less  a  quarter. 

The  Trial  Examiner:  But  you  have  a  distinct  recol¬ 
lection  of  offering  Winter  21  less  a  quarter  on  October  15th, 
is  that  right? 

The  Witness:  Yes,  that  is  correct. 
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The  Trial  Examiner:  But  you  have  no  distinct  recollec¬ 
tion  as  to  how  you  happened  to  offer  him  22  1-4  less  a 
quarter? 

The  Witness:  No,  I  cannot  say  that  I  have.  The 

584  original  trade  stands  out  in  my  mind. 

By  Miss  Antell : 

Q.  However,  in  effecting  that  transaction,  or  making  that 
offer  of  22  1-4,  less  a  quarter,  was  that  pursuant  to  instruc¬ 
tions  of  Mr.  Lann?  A.  That  is  correct. 

•  *••**#*** 

The  Trial  Examiner:  On  October  14th,  when  you  bought 
thirteen  bonds  from  Winter  at  21,  less  a  quarter,  did  you 
ask  him  to  try  to  locate  other  bonds  for  you? 

The  Witness:  Yes. 

The  Trial  Examiner:  So,  on  October  15th,  did  you  call 
him  or  did  he  call  vou? 

The  Witness :  I  believe  I  called  him. 

The  Trial  Examiner:  He  said  he  had  located  seven  and 
a  half  other  bonds? 

The  Witness:  Yes.  He  did  not  say  so  in  that  particular 
conversation,  as  I  remember  it.  He  said  he  would  see  if  he 
could  find  any  more  and  subsequently  called  back  with 
these  additional  seven  and  a  half  bonds. 

The  Trial  Examiner:  Did  he  say  where  he  found  them? 
The  Witness:  No,  he  did  not. 

Bv  Miss  Antell: 

V 

Q.  And,  on  October  15th,  did  you  receive  instruc¬ 
tions  from  Mr.  Lann  to  purchase  those  seven  and 

585  a  half  bonds  from  F.  H.  Winter  and  Company  at 
22 1-4,  less  a  quarter?  A.  That  is  right. 

Q.  And  you  followed  his  instructions  and  made  that  pur¬ 
chase?  A.  That  is  correct. 

Q.  On  the  same  day,  you  arranged  for  turning  over  those 
bonds  to  M.  S.  Wien  and  Company  at  a  price  of  22  1-4,  is 
that  correct?  A.  That  is  correct. 


93 


Q.  And  you  followed  the  same  procedure,  did  you,  as 
with  respect  to  the  transaction  effected  on  October  14th, 
of  the  thirteen  bonds?  A.  That  is  right. 
********** 
By  Miss  Antell: 

Q.  In  that  particular  transaction,  were  you  exe¬ 
cuting  an  order  for  M.  S.  Wien  and  Company?  A. 

586  That  is  right. 

Q.  However,  you  received  your  compensation  in 
that  transaction  from  F.  H.  Winter  and  Company?  A. 
That  is  correct. 

Q.  Your  compensation  in  that  trade  was  the  one  quarter 
that  vou  received  from  F.  H.  Winter  and  Company?  A. 
Yes.  * 

Q.  And  that  was  your  only  compensation?  A.  That  is 
right. 

********** 

587  By  Miss  Antell: 

Q.  Mr.  McCarthy,  I  show  you  Commission’s  Ex¬ 
hibit  7,  your  list  of  transactions  in  Phoenix  deben¬ 
tures.  Will  you  tell  us  the  substance  of  any  conversations 
had  by  you  with  anyone  of  M.  S.  Wien  and  Company  pre¬ 
ceding  or  subsequent  to  any  of  those  transactions  listed  on 
Exhibit  7?  A.  Starting  at  the  first  transaction? 

Q.  I  think  we  have  already  covered  the  first  two  trans¬ 
actions.  Will  you  start  with  the  one  dated  November  9th? 
A.  On  November  9th, — may  I  refresh  my  recollection  with 
the  sheets? 

********** 

The  Trial  Examiner:  If  it  is  necessary  for  you  to  refresh 
your  recollection  from  the  record  of  the  sheets,  supposing 
you  tell  us  first  what  conversations  you  had  with  anybody 
connected  with  Wien  and  Company  in  connection  with  the 
possibility  of  you  quoting  the  sheets. 


94 


588  By  Miss  Antell: 

Q.  Will  you  tell  us  whether  you  had  any  conversa¬ 
tions  with  anyone  other  than  Mr.  Joseph  Lann  at  M.  S. 
Wien  and  Company?  A.  No  conversations.  Merely,  when 
I  called,  if  I  did  get  someone  else  on  the  wire,  I  would  wait 
to  speak  to  him. 

Q.  So  that  all  conversations  that  you  had,  with  refer¬ 
ence  to  this  security,  were  with  Mr.  Joseph  Lann?  A.  That 
is  correct. 

Q.  Now,  will  you  continue?  A.  The  records  show  that  I 
appeared  in  the  sheets  from  November  5th  on,  practically 
continually,  at  the  request  of  Mr.  Lann. 

Mr.  Prager:  I  did  not  get  that. 

(Answer  read  by  the  reporter). 

The  Witness:  He  would  call  me  each  day  and  tell  me  how 
to  enter  my  quotation. 

By  Miss  Antell: 

Q.  Will  you  tell  us  first,  Mr.  McCarthy,  the  circumstances 
under  'which  you  went  into  the  sheets  for  Phoenix  deben¬ 
tures,  particularly  with  reference  to  any  conversations  that 
you  had  with  Mr.  Lann?  A.  After  the  first  two  transac¬ 
tions,  I  had  been  unsuccessful  in  locating  any  additional 
bonds.  Mr.  Lann  suggested  that  I  enter  the  sheets  and  try 
in  that  way  to  pick  some  up. 

589  Q.  Around  when  was  that?  A.  November  5th 
was  my  first  listing. 

Q.  Your  first  listing  was  what?  A.  3500  wanted  at  22; 
one  offered  at  27. 

Q.  How  did  you  happen  to  put  in  that  particular  quota¬ 
tion  into  the  sheet?  Will  yon  tell  us  what  happened?  A. 
Mr.  Lann  called  me  and  asked  me  to  list  it  that  way  in  the 
sheets. 

Q.  And  he  specified  the  exact  quotation  as  it  appeared 
under  your  name  in  the  sheet?  A.  That  is  correct. 

Q.  Bid  he  tell  you  anything  else  at  the  time,  with  refer¬ 
ence  to  your  going  into  the  sheets?  A.  He  said  to  list  them 
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that  way  and  if  I  received  any  calls,  to  call  him  and  let 
him  know  what  they  were. 

Q.  Did  he  ask  you  just  to  go  into  the  sheets  that  one  day 
or  was  anything  more  said  at  that  time?  A.  He  said  he 
wanted  me  to  continue  listing  them. 

The  Trial  Examiner:  Why  don’t  you  let  him  tell  what 
they  arranged  and  then  you  can  elaborate  on  it  by  questions 
later. 

The  Witness:  I  was  to  go  in  the  sheets  each  day,  with 
the  quotation  specified  by  Mr.  Lann,  and  any  calls  that  I 
would  receive  from  anyone,  as  a  result  of  this  listing,  I 
would  relate  to  him. 

590  By  Miss  Antell: 

Q.  Did  he  ask  you  to  do  that?  A.  Yes. 

Q.  He  asked  you  to  relate  any  inquiries  that  came  in  for 
these  bonds?  A.  That  is  correct. 

Q.  Will  you  continue?  A.  Well,  as  a  result  of  those 
inquiries,  the  records  show  that  on  November  9th  I  sold 
one  bond  for  27  to  Goodbody  and  Company,  which  I  bought 
from  M.  S.  Wien  at  27,  less  a  half. 

The  Trial  Examiner:  Just  tell  what  arrangements  you 
made  with  Mr.  Lann  from  day  to  day,  as  far  as  the  quotes 
in  the  sheets  are  concerned  and  as  far  as  the  trades  made. 

The  Witness :  Each  day,  or  in  some  cases  more  than  one 
day  elapsed,  as  I  remember,  Mr.  Lann  would  call  and  say 
make  the  bonds,  for  instance,  22  bid,  offered  at  27,  take 
three  and  a  half  and  offer  one.  I  would  continue  this  mar¬ 
ket  unless  I  had  an  inquiry  from  the  Street,  someone  who 
called  me,  and  I  would  reflect  that  call  to  him  and  he  would 
tell  me  either  to  remain  at  the  same  quotations  or  to  change 
them,  or  if  either  the  bid  or  the  offering  were  hit,  that 
would  have  to  meet  with  his  approval.  That  continued  on 
through  all  the  transactions. 

The  Trial  Examiner:  What  conversation  did  you 

591  have  with  him  with  reference  to  trading  with  Good- 
body? 
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The  Witness:  Goodbody  and  Company  called  me  and 
asked  me  for  my  best  offering  of  one  bond. 

The  Trial  Examiner :  Did  you  quote  a  price,  as  given  you 
by  Mr.  Lann? 

The  Witness :  That  is  correct. 

By  Miss  Antell : 

Q.  Wbat  price  did  you  quote  under  those  circumstances? 
A.  I  offered  one  bond  at  27. 

Q.  And  did  you  offer  it  subject  to  confirmation  by  Lann  ? 
A.  That  was  not  necessary.  I  probably  had  a  market  that 
was  firm  from  Mr.  Lann. 

Q.  Did  you  thereafter  confirm  it  with  Mr.  Lann?  A.  I 
told  Mr.  Lann  that  I  bad  sold  a  bond  at  27.  He  said,  “All 
right,  you  sold  one  at  27  less  a  half  for  me.” 

Q.  With  reference  to  that  Goodbody  trade,  did  you  com¬ 
mit  yourself  as  to  the  sale  of  that  bond  at  27  before  talking 
to  Lann?  A.  No. 

Q.  You  first  called  up  Lann?  A.  That  is  right. 

Q.  And  you  told  him  of  the  offer  you  bad  received  from 
Goodbody?  A.  That  is  right. 

592  Q.  Wbat  did  Lann  tell  you  at  that  time?  A.  He 
told  me  to  sell  one  bond  at  27. 

Q.  You  thereupon  called  back  Goodbody  and  told  him 
you  would  give  him  one  bond  at  27  ?  A.  That  is  correct. 

Q.  Wbat  conversation  did  you  have  with  Lann,  with  ref¬ 
erence  to  that  trade,  as  to  your  compensation?  A.  The  com¬ 
pensation  was  set  by  Mr.  Lann  after  I  bad  told  him  I  sold 
one  bond  at  27. 

Q.  How  would  be  tell  you  wbat  your  compensation  would 
be,  or  was,  in  that  particular  trade?  A.  He  would  say, 
“You  sold  one  bond  for  me  at  27,  less  a  half.” 

Q.  And  you  would  understand  that  the  half  was  your 
compensation  in  that  trade?  A.  That  is  right. 

Q.  Now,  with  respect  to  each  of  these  trade,  you,  in 
each  case,  instructed  the  respective  purchaser  or  seller  to 
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clear  through  the  Trust  Company  of  North  America?  A. 
That  is  correct. 

Q.  And  did  you  have  any  conversation  with  respect  to 
your  clearances,  how  the  transactions  would  clear,  with  Mr. 
Lann?  A.  No. 

Q.  How  did  Mr.  Lann  know  where  to  pick  up  the 

593  bonds?  A.  We  sent  a  confirmation  with  those  in¬ 
structions  on  it. 

Q.  How  did  you  send  those  confirmations,  through  the 
mails?  A.  Yes. 

Q.  In  each  instance?  A.  That  is  right. 

Q.  Now,  what  conversation  did  you  have  with  respect 
to  any  of  the  other  trades  listed  on  Commission’s  Exhibit  7, 
which  you  can  recall  at  this  time,  with  Mr.  Lann?  A.  All 
of  the  conversations  were  along  the  same  line  as  those  in 
reference  to  the  Goodbody  transaction. 

Q.  The  substance  being  what?  A.  That  I  would  call 
him,  tell  him  what  calls  I  had  received.  I  would  tell  him 
who  had  called  me,  what  they  said,  and  he  would  tell 
me,  in  turn,  what  to  reply  to  them. 

Q.  And  you  followed  his  instructions  explicitly?  A.  That 
is  correct. 

Q.  Did  you  ever  vary  in  any  way  from  those  instructions  ? 
A.  No. 

Q.  Did  Mr.  Lann,  in  each  instance, — that  is,  with  respect 
to  each  transaction  effected — specify  the  amount  of  your 
compensation?  A.  That  is  correct,  he  did. 

Q.  There  was  no  agreement  at  any  time  as  to  your  com¬ 
pensation  with  respect  to  all  of  these  transactions  ? 

594  A.  No  agreement. 

Q.  You  determined  each  transaction  as  it  was 
effected,  that  is,  what  your  compensation  would  be?  A. 
Each  one,  yes. 

Q.  Will  you  tell  us  what  the  maximum  compensation  you 
received  from  M.  S.  Wien  and  Company  was  in  any  of 
these  transactions,  and  what  the  minimum  was?  A.  The 
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maximum  was  one  point  and  the  minimum  was  a  quarter 
of  a  point. 

Q.  You  effected  in  all,  according  to  Commission’s  7,  nine 
transactions?  A.  Yes. 

Q.  I  note  that  in  two  transactions  your  compensation  was 
a  whole  point,  the  transaction  with  H.  D.  Knox  and  Com¬ 
pany  and  Penington,  Colket  and  Company.  Do  you  recall 
what  the  particular  circumstances  were,  with  reference  to 
those  transactions,  as  to  why  you  received  a  point  in  those  ? 
A.  Well,  H.  D.  Knox  is  a  particular  friend  of  my  partner’s, 
and  when  he  came  in  and  wanted  to  buy  five  bonds,  we  told 
Mr.  Lann  that  they  were  for  a  friend  of  ours  and  he  gave 
them  to  us  at  30 Mi,  with  a  point  commission. 

The  Trial  Examiner:  Did  you  pass  that  on  to  the  cus¬ 
tomer? 

The  Witness:  No,  sir,  we  took  that  commission. 

By  Miss  Antell: 

595  Q.  Do  you  know  how  H.  D.  Knox  became  interested 
in  these  bonds?  A.  1  do  not. 

Q.  Did  you  ever  talk  to  H.  D.  Knox  prior  to  their  pur¬ 
chase  of  these  bonds?  A.  No,  whatever  conversations  were 
had  with  Mr.  Knox  were  had  with  my  partner. 

Q.  And  you  are  not  familiar  with  them  ?  A.  I  know  him ; 
I  talk  to  him  occasionally,  but  he  is  a  friend  of  my  part¬ 
ner. 

Q.  How  about  the  transaction  with  Penington,  Colket  and 
Company  ?  What  were  the  circumstances  under  which  you 
received  a  point  commission  in  that  case?  A.  Penington, 
Colket  called  and  said  that  they  had  five  bonds  for  sale 
and  they  offered  them  at  a  higher  price  than  the  then  indi¬ 
cated  market.  Mr.  Lann  asked  me  if  these  were  the  same 
bonds  that  we  had  bought.  I  told  him  they  may  have  been, 
but  I  was  not  sure. 

Q.  I  am  not  quite  clear,  Mr.  McCarthy,  when  you  refer 
to  bought.  Will  you  tell  us  all  the  circumstances?  A.  We 
only  bought  one  lot  of  five. 
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Q.  When  was  that?  A.  On  November  18th,  and  he  was 
referring  to  that  transaction. 

Q.  You  bought  the  five  bonds  on  November  18th 

596  from  H.  D.  Knox  and  Company?  A.  That  is  right. 

Q.  That  is  the  transaction  in  which  you  received  a 
point  commission?  A.  That  is  correct. 

Q.  Now,  you  say - 

Mr.  Prager:  He  did  not  buy  anything  from  Knox. 

The  Witness:  We  sold  to  Knox. 

The  Trial  Examiner :  What  bonds  were  you  supposed  to 
have  bought,  to  which  reference  was  made  by  Mr.  Lann? 

The  Witness:  There  was  only  one  transaction  of  five 
bonds.  That  is  why,  when  Penington,  Colket  asked  for 
a  bid  on  five  bonds,  we  thought  that  they  were  the  same 
five  bonds  that  Knox  had  bought  prior. 

The  Trial  Examiner:  The  same  bonds  you  had  sold  to 
Knox? 

The  Witness :  That  is  correct.  The  bonds  had  improved 
in  price. 

The  Trial  Examiner:  You  say,  “We  thought”.  You  are 
supposed  to  be  stating  the  conversation.  Who  said  what? 

The  Witness:  I  may  have  suggested  to  Mr.  Lann  that 
these  five  bonds  were  the  same  ones  that  we  sold  to  a  friend 
of  Mr.  Archard’s. 

By  Miss  Antell: 

Q.  That  is,  to  H.  D.  Knox  and  Company?  A. 

597  That  is  correct. 

Q.  What  did  Mr.  Lann  tell  you  at  that  time?  A. 
He  said,  “Well,  make  him  a  bid.” 

Q.  Did  he  tell  you  what  bid  to  make?  A.  He  did.  A 
transaction  took  place  at  35^4,  and  he  allowed  a  point  com¬ 
mission. 

The  Trial  Examiner:  Did  he  state  why? 

The  Witness :  No,  he  did  not. 

The  Trial  Examiner :  Did  you  ask  him  for  the  point  com¬ 
mission  on  that? 

The  Witness:  No,  sir. 
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By  Miss  Antell: 

Q.  In  any  of  these  transactions,  did  you  ever  make  a 
specific  request  for  a  specific  commission?  A.  No,  I  did 
not. 

Q.  Who  did  specify  the  commission  to  be  received  by  you 
in  each  and  every  one  of  these  transactions?  A.  Mr.  Lann. 

Q.  Did  you  ever  argue  over  the  amount  of  the  commis¬ 
sion  with  Mr.  Lann?  A.  No. 

Q.  You  accepted  whatever  he  stated?  A.  That  is  right. 

The  Trial  Examiner:  As  far  as  the  quotations  are  con¬ 
cerned,  did  you  quote  in  every  instance  as  directed 
598  by  Mr.  Lann? 

The  Witness :  That  is  correct. 

The  Trial  Examiner :  Without  regard  to  any  transactions 
which  may  have  gone  in  the  past? 

The  Witness:  We  would  receive  instructions,  after  each 
transaction,  how  to  make  the  market. 

The  Trial  Examiner :  You  were  not  interested  personally 
in  whether  or  not  there  was  a  natural  market  for  those 
prices? 

The  Witness:  Yes,  I  wanted  to  know  whether  I  could 
make  an  actual  market  or  just  a  subject  market. 

The  Trial  Examiner:  What  did  Mr.  Lann  say  on  that 
subject? 

The  Witness:  He  would  tell  me  to  make,  in  most  cases, 
a  firm  market. 

The  Trial  Examiner :  At  prices  higher  than  the  previous 
transaction? 

The  Witness:  As  it  so  worked  out,  yes,  the  bonds  were 
moving  upward. 

The  Trial  Examiner:  Did  you  ask  him  if  there  was  any 
substance  to  that  upper  movement? 

The  Witness:  Yes,  we  chatted  about  them. 

The  Trial  Examiner:  What  conversation  did  you  have 
on  that  subject? 
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The  Witness:  He  said  that  a  piece  of  property 

599  was  to  be  sold  by  the  company  and  the  money  was 
to  be  used  for  the  purchase  of  the  bonds. 

The  Trial  Examiner:  When  did  he  say  that! 

The  Witness :  During  the  rise  in  the  market;  I  would  say 
when  the  bonds  were  around  27  or  28,  which  was  in  the 
early  part  of  November. 

By  Miss  Antell: 

Q.  At  that  time  you  said  you  had  a  conversation  with 
respect  to  the  rising  prices  in  this  particular  bond!  A. 
That  is  correct. 

Q.  And  Mr.  Lann  told  you  what!  A.  That  the  company 
was  to  sell  a  piece  of  property  or  a  building,  as  I  remem¬ 
ber  it,  and  that  the  money  was  to  be  used  for  the  purchase 
of  the  bonds  by  the  company. 

Q.  Did  you  have  any  other  conversation  with  Mr.  Lann 
with  respect  to  the  rising  prices?  A.  No,  that  is  about  all. 

Q.  Tell  us  the  procedure  you  followed  with  respect  to 
the  listing  of  your  quotations  for  Phoenix  bonds  in  the 
National  Quotation  sheets?  A.  Well,  starting  on  Novem¬ 
ber  5th,  my  quotations  appear  in  the  National  Quotation 
sheets,  on  the  instructions  of  Mr.  Lann. 

Q.  Just  how  did  you  go  about  it?  What  conversation  did 
you  have,  with  respect  to  these  quotations,  with  Mr. 

600  Lann?  A.  He  would  call  me  and  tell  me  to  go  in 
at  certain  specific  prices,  stating  the  number  wanted 

and  the  number  offered. 

The  Trial  Examiner:  He  would  tell  you  from  day  to 
day? 

The  Witness :  Practically  from  day  to  day.  There  were 
periods  when  there  were  no  transactions  and  we  would  con¬ 
tinue  under  the  same  quotation. 

By  Miss  Antell: 

Q.  Did  he,  under  the  circumstances,  tell  you  to  continue 
the  previous  quotation  that  you  had?  A.  That  was  under¬ 
stood. 
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Q.  Did  tie  tell  you  to  continue  them  until  you  heard  from 
him  further?  A.  That  is  correct. 

Q.  How  frequently,  during  this  period  from  October  1st, 
1943  through  January,  1944,  were  you  in  touch  with  Mr. 
Lann  or  Mr.  Lann  in  touch  with  you?  A.  Practically  each 
day;  sometimes  several  times  a  day. 

Q.  Did  you  call  Mr.  Lann  during  the  day,  or  did  Mr. 
Lann  call  you?  A.  He  would  call  me  and  I  would  call  him. 
Q.  Those  daily  quotations  went  in  at  what  time  of  the 
day?  A.  Usually  before  one  o’clock. 

601  Q.  What  is  the  exact  procedure  with  respect  to 
those  quotations?  How  do  you  put  them  in?  A. 

You  write  them  out  and  a  boy  picks  them  up. 

Q.  A  boy  from  the  National  Daily  Quotation  Service?  A. 
That  is  correct. 

Q.  And  on  each  occasion  when  your  listing  appeared  you 
had  given  a  slip  to  the  boy  from  the  National  Daily  Quo¬ 
tation  Service?  A.  That  is  correct. 

Q.  Now,  before  giving  that  slip  and  before  listing  your 
quotation  on  that  slip,  did  you  receive  instructions  from 
Mr.  Lann  ?  Did  you  confirm  each  day  with  Mr.  Lann  what 
that  quotation  would  be?  A.  Not  specifically  each  day. 

Q.  Where  there  was  any  change  in  your  quotation,  did 
you,  prior  to  showing  the  changed  quotation,  have  any  con¬ 
versation  with  Mr.  Lann?  A.  That  is  correct. 

Q.  Did  you  on  each  occasion?  A.  On  each  occasion  that 
I  made  these  listings,  I  believed  it  to  be  the  listing  that  he 
wanted  me  to  enter. 

Q.  What  was  the  basis  of  your  belief?  A.  If  the  day 
before  we  had  made  the  listing  22-7  and  there  had  been  no 
transactions,  I  would  list  the  same  quotation. 

602  Q.  Unless  you  heard  from  Mr.  Lann?  A.  That  is 
correct. 

Q.  But  where  there  is  any  change  indicated  in  your  quo¬ 
tations,  as  they  appeared  in  the  National  Daily  Quotation 
sheets,  did  you,  in  each  instance,  receive  prior  instructions 
from  Mr.  Lann?  A.  That  is  right. 
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Q.  Now,  in  addition  to  the  quotations  that  you  listed  in 
the  National  Daily  Quotation  sheets,  did  you  have  occa¬ 
sion  to  quote  the  bonds  to  brokers  or  dealers?  A.  Yes. 

Q.  And,  as  to  the  quotation  you  gave  them,  how  did  you 
fix  those  quotations?  A.  I  would  quote  them  as  Mr.  Lann 
had  instructed  me. 

Q.  Did  you  have  occasion  to  communicate  with  Mr.  Lann 
before  or  after  you  received  any  inquiries  with  respect  to 
these  bonds?  A.  If  the  inquiry  came  at  a  time  that  I  had 
not  had  a  recent  converastion,  that  is,  that  day,  I  would  call 
him,  telling  him  so  and  so  had  called  and  asked  me  for  a 
quotation,  and  I  would  call  them  back  and  give  them  the 
quotation  that  Mr.  Lann  had  given  me. 

Q.  So  that  as  to  each  quotation  you  gave  to  any  inquir¬ 
ing  broker  on  this  particular  bond,  it  was  a  quotation  that 
had  been  given  to  you  by  Mr.  Lann,  is  that  correct? 
603  A.  That  is  right. 

Q.  After  you  received  any  inquiries  from  any 
broker,  you  always  relayed  those  inquiries  to  Mr.  Lann, 
did  you  not?  A.  That  is  correct. 

Q.  Did  you  tell  Mr.  Lann  who  the  broker  was  that  was 
inquiring?  A.  That  is  right. 

Q.  In  each  case?  A.  Yes. 

Q.  After  the  inquiry,  after  any  inquiry  that  was  thus 
made,  did  Mr.  Lann  on  various  occasions  change  the  quo¬ 
tation  from  what  it  had  been  previously?  A.  If  another 
call  had  come  in — sometimes  calls  came  in  quite  close  to¬ 
gether — it  may  have  been  necessary  for  him  to  change  his 
quotation. 

Q.  Will  you  give  us  an  instance  of  that?  A.  Well,  as  an 
instance,  if  the  market  was  26 - 

The  Trial  Examiner:  No,  a  specific  instance. 

The  Witness :  That  I  cannot  recollect. 

My  Miss  Antell: 

Q.  You  do  recall,  however,  that  there  were  occasions 
when,  after  inquiries  had  been  made  from  outside  brokers 
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and  you  had  conveyed  those  inquiries  to  Mr.  Lann,  the  quo¬ 
tations  would  be  changed  by  Mr.  Lann?  In  other  words,  he 
asked  you  to  quote  a  market  other  than  it  had  ap- 

604  peared  in  the  sheet  on  that  day?  A.  Well,  if  there 
had  been  a  transaction  and  he  had  called  me  and 

posted  me  on  the  change,  then  I  would  make  the  change. 

Q.  After  you  had  turned  in  the  slips  to  the  National 
Daily  Quotation  Service,  were  there  any  occasions  when 
Mr.  Lann  asked  you  to  change  any  of  those  quotations?  A. 
There  may  have  been  one  or  two,  but  I  do  not  remember 
specifically  as  to  whether  there  were. 

Q.  Are  you  sure  that  there  were  at  least  one  or  two  occa¬ 
sions  when  you  did  change  your  quotations  after  the  lists 
had  been  picked  up  by  the  National  Daily  Quotation  Serv¬ 
ice?  A.  I  cannot  say  that  I  am  positive. 

Q.  To  the  best  of  your  recollection,  then,  there  may  have 
been  one  or  two  occasions  ?  A.  Yes. 

The  Trial  Examiner:  What  gives  you  even  a  remote 
recollection  of  that  possibility? 

The  Witness :  Well,  that  is  a  circumstance  that  happens 
regularly  in  securities  and  it  may  have  been  that  I  had 
occasion  to  change  these  bonds,  too,  as  well  as  some  of  the 
others  that  I  may  have  had  orders  in. 

By  Miss  Antell : 

Q.  Did  you,  yourself,  always  make  out  the  lists  that  were 
turned  in  to  the  National  Daily  Quotation  Service? 

605  A.  I  usually  made  them  out. 

Q.  There  were  occasions,  also,  when  Mr.  Archard 
did  that?  A.  That  is  correct. 

Q.  There  were  some  occasions,  Mr.  McCarthy,  when  E.  H. 
Gibb  did  not  appear  with  quotations  in  the  National  Daily 
Quotation  sheets.  Will  you  tell  us  how  that  occurred?  A. 
Well,  on  some  days  we  would  have  had  more  active  inter¬ 
est  in  other  securities,  and  we  only  had  ten  listings.  Be¬ 
cause  of  the  pressure  of  other  listings,  we  dropped  these 
particular  securities  for  a  day  or  so  at  a  time. 
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Q.  Your  firm,  for  its  own  account,  did  it  ever  have  any 
interest  in  these  Phoenix  bonds?  A.  No. 

Q.  Were  you  ever  long  or  short  in  these  bonds?  A.  No. 

Q.  Your  interest  in  these  bonds  was  solely  for  whose  ac¬ 
count  ?  A.  The  account  of  M.  S.  Wien  and  Company. 

Q.  On  those  occasions  when  you  did  not  have  any  listings 
in  the  sheets  for  Phoenix  bonds,  do  you  recall  whether  you 
had  any  conversations  with  Mr.  Lann,  with  reference  to 
your  failure  to  go  into  the  sheets?  A.  Yes,  he  wanted  to 
know  at  one  time  why,  and  I  just  told  him  that  for 
the  pressure  of  other  listings  we  had  to  drop 

606  out  occasionally. 

Q.  What  did  Mr.  Lann  say  then?  A.  He  said  he 
would  like  to  have  them  put  in  each  day. 

Q.  What  did  you  say?  A.  I  said  we  would  try. 

Q.  What  conversation  did  you  have  with  Mr.  Lann  with 
respect  to  your  showing  both  sides  of  the  market?  A.  Mr. 
Lann  had  given  me  specific  instructions  to  buy  $3,500  worth 
of  bonds  at  a  price,  a  definite  price,  and  sell  one,  two  or 
more  bonds  at  another  price. 

Q.  Did  Mr,  Lann  tell  you  that  he  would  supply  you  with 
the  bonds  that  you  were  showing?  A.  That  is  correct. 

Q.  Did  you  have  any  conversation  with  Mr.  Lann  with 
respect  to  whether  the  quotations  listed  by  you  in  the  Na¬ 
tional  Quotation  sheets  were  to  be  firm?  A.  Usually,  they 
were  firm. 

Q.  What  did  he  tell  you  with  respect  to  that?  A.  He  said 
to  buy  two  bonds  and  to  sell  one,  on  the  orders  that  he  had 
given  me. 

Q.  And,  with  respect  to  the  prices  shown  by  you,  what 
did  he  tell  you?  A.  He  said  it  was  all  right  to  take  them 
on  the  bid;  it  was  all  right  to  sell  them  on  the  offering. 

Q.  Was  there  any  occasion  that  an  inquiry  was 

607  made  for  these  bonds  by  some  outside  broker  at  the 
price  you  showed  in  the  sheets,  and  after  your  com¬ 
municating  with  Mr.  Lann,  that  Mr.  Laim  withdrew  any 
of  these  prices,  withdrew  the  bids  and  offers  with  respect 
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to  the  bonds?  A.  No  specific  instances  that  I  remember. 

Q.  Did  you  consider  that  you  were  making  a  market  in 
these  bonds?  A.  Yes.  , 

Q.  On  what  do  you  base  that? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Objection  overruled. 

Mr.  Prager:  Exception. 

The  Witness :  The  fact  that  I  had  the  best  bid  and  offer¬ 
ing  show,  usually,  in  the  quotation  sheets. 

By  Miss  Antell: 

Q.  What  do  you  consider  making  of  a  market  in  a  se¬ 
curity  in  the  over-the-counter  market  consists  of?  A.  Well, 
circumstances  vary  a  great  deal,  according  to  the  securi¬ 
ties.  In  this  particular  case,  this  was  an  inactive  security. 
There  were  usually  just  one  or  two  other  brokers  in  the 
sheets  along  with  myself,  and  since  I  had  the  best  bid,  a 
stipulated  amount  of  bonds,  and  the  best  offering  for  a 
stipulated  amount  of  bonds,  I  considered  that  I  had  the 
market  in  the  securities. 

********** 

608  Q.  Was  M.  S.  Wien  and  Company  also  making  a 
market  in  these  bonds  during  this  period?  A.  Yes, 
they  appeared  in  the  sheets. 

Q.  How  did  you  determine  whether  they  were  making  a 
market  in  these  bonds  during  this  period?  A.  Well,  each 
day  their  listing  would  appear  in  the  sheets,  OW,  BW, 
which  indicated  to  me  that  they  were  making  a  market. 

The  Trial  Examiner:  Your  two  arguments  do  not 
seem  consistent  to  me.  You  said  first  that  you  thought 
you  were  making  a  market  because  you  had  the  highest 
bid  and  highest  offering.  You  said,  second,  you  thought 
Wien  was  making  a  market  because  they  had  an  OW  and 
BW  listing. 

Miss  Antell:  I  think  the  witness  has  said  that  he  was 
making  the  best  market  during  this  period. 

The  Trial  Examiner:  Will  you  explain  the  apparent 
inconsistency  there? 
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The  Witness:  Well,  it  is  quite  usual  to  have  more  than 
one  person  making  a  market  in  securities. 

The  Trial  Examiner:  Was  it  an  actual  fact  in  this 

609  case? 

The  Witness:  That  there  was  more  than  one 
market.  I  believe  there  was. 

By  Miss  Antell: 

Q.  Now,  you  have  stated  that  you  were  making  a  mar¬ 
ket  in  these  bonds  during  this  period  and  that  M.  S.  Wien 
and  Company  was  making  a  market  in  these  bonds.  Was 
there  any  other  broker  making  a  market  in  these  bonds 
during  this  period?  A.  Not  that  I  know  of. 

Q.  What  is  the  basis  for  that  conclusion?  A.  Well, 
there  was  no  one  that  I  knew  of  at  the  time  that  would 
quote  a  market  on  both  sides,  both  the  bid  and  the  offer. 

Q.  How  did  you  determine  that?  A.  Because  no  one 
appeared  in  the  sheets,  in  the  quotations,  or  called  to  say 
that  thev  would  make  a  market. 

Q.  How  about  F.  H.  Winter  and  Company?  A.  In  the 
very  beginning,  when  we  first  entered  into  the  picture, 
Winter  did  make  a  market. 

Q.  How  did  you  determine  that?  A.  Because  he  had 
a  listing  in  the  sheet  each  day,  showing  a  quotation  on 
both  sides  of  the  market. 

Q.  It  appears,  Mr.  McCarthy,  that  he  continued  his 
quotations  during  that  period.  How  did  you  deter- 

610  mine  that  he  was  not  making  a  market?  A.  Well, 
after  I  had  bought  the  original  bonds  for  him,  he 

seemed  to  only  have  a  quotation  whenever  I  talked  to  him. 

Q.  What  kind  of  a  quotation  did  he  have?  A.  A  Sub¬ 
ject  quotation. 

Q.  Were  the  prices  close  to  the  prices  that  you  were  quot¬ 
ing,  as  instructed  by  Mr.  Lann?  A.  In  some  cases  they 
were. 

Q.  Did  you  frequently  call  F.  H.  Winter?  A.  In  the 
beginning,  I  did,  yes. 
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Q.  When  you  say,  “In  the  beginning”,  you  are  referring 
to  what  period?  A.  When  we  had  our  first  transaction 
and  shortly  thereafter. 

Q.  Didn’t  you  call  F.  H.  Winter  thereafter?  A.  Yes, 
but  very  seldom. 

********** 

Q.  What  did  you  ascertain  when  you  called  Winter  on 
those  occasions? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

The  Witness :  WThen  I  called  Winter,  I  bought  the 

611  bonds  from  him  originally,  and  it  appeared  to  me 
that  I  had  bought  all  the  bonds  that  he  had. 

Mr.  Prager:  I  renew  my  objection  on  the  basis  of  his 
answer. 

The  Trial  Examiner :  Eepeat  the  answer. 

(Answer  read  by  the  reporter). 

The  Trial  Examiner:  What  is  your  objection? 

Mr.  Prager:  “It  appeared  to  me.”  I  objected  to  the 
question. 

The  Trial  Examiner:  Are  you  objecting  to  the  answer? 
Mr.  Prager:  I  objected  to  the  question  because  it  would 
call  for  a  hearsay  answer  and  his  answer  establishes  it. 

The  Trial  Examiner:  Counsel  is  apparently  trying  to 
find  out  why  he  called  Winter  after  he  concluded  that 
Winter  had  no  more  bonds  to  sell,  in  view  of  the  fact 
that  Winter  was  still  quoting  in  the  sheets.  Now,  that 
may  not  be  the  import  of  the  question,  but  that  is  what 
I  consider  it  to  be. 

********** 

612  Q.  Did  you  call  Winter  after  your  first  transac¬ 
tions  with  him?  A.  Yes. 

Q.  About  how  many  times  did  you  call  him?  A.  Two  or 
three  times  a  week  for  a  short  period. 

Q.  After  those  first  transactions  did  Winter  offer  to 
purchase  from  you  or  to  sell  to  you  any  bonds  firm?  A.  I 
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do  not  recall  exactly  whether  he  did  or  not.  My  recollec¬ 
tion  is  that  he  only  had  a  bid  side  of  the  market  after  we 
bought  the  original  bonds  from  him. 

Q.  You  are  talking  now  about  the  conversations  which 
you  had  with  Winter  when  you  telephoned  him,  that  he 
only  showed  you  a  bid  for  the  bonds?  A.  That  is  right. 

Q.  Were  you  ever  asked  by  Mr.  Lann  to  call  up  Winter, 
after  those  first  trades  that  you  had  with  Winter?  A.  Yes. 

Q.  Will  you  tell  us  those  conversations?  A.  Mr.  Lann 
would  call  me  and  ask  me  to  call  Winter,  to  see  if  he 
had  any  additional  bonds,  which  I  would  do.  As  I  remem¬ 
ber  it,  Winter  never  had  any  further  firm  offering  in  the 
securities. 

Q.  Did  Winter  ever  make  you  a  firm  bid  for  any  bonds? 
A.  I  do  not  remember  whether  he  did  or  not.  I  did  not 
613  press  him  on  that  side  because  I  was  going  in  as  a 
buyer  and  wanted  to  find  out  about  his  offering. 

The  Trial  Examiner :  Did  Mr.  Lann  ever  tell  you  whether 
or  not  he  requested  Winter  to  go  in  the  sheets? 

The  Witness:  He  did  not  say. 

By  Miss  Antell: 

Q.  Did  Mr.  Lann  ever  ask  you  to  inquire  from  any 
broker  whether  he  had  any  Phoenix  bonds  for  purchase 
or  sale?  A.  Yes,  he  did. 

Q.  Do  you  recall  any  of  those  conversations?  A.  Well, 
if  a  broker  had  called  me  to  ask  for  a  quotation  and  I  had 
given  him  a  market,  I  would  call  Mr.  Lann  and  tell  him 
that  I  made  the  market  so  and  so  to  a  certain  broker.  Mr. 
Lann  would  call  me  back  a  day  or  so  later,  or  maybe  the 
same  day,  and  say,  “Call  so  and  so.  See  if  he  has  any¬ 
thing.  See  if  he  developed  any  orders.”  I  would  call  him 
and  reflect  back  what  I  found  out. 

Q.  Do  you  recall  any  particular  brokers  that  you  did  call 
at  the  request  of  Mr.  Lann?  A.  No,  I  do  not  recall  any 
particular  names. 
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Q.  Do  you  recall  calling  any  brokers  out  of  town,  Mr. 
McCarthy?  A.  Yes,  Warren  W.  York  appeared  in  the 
records,  in  the  sheets,  and  I  called  him. 

Q.  How  many  times  did  you  call  Warren  W.  York? 

614  A.  I  believe  just  once. 

Q.  Where  is  Warren  W.  York  located?  A.  1  called 
their  Allentown  office. 

Q.  Allentown,  Pennsylvania?  A.  That  is  right. 

Q.  Do  you  recall  when  you  made  this  call?  A.  I  checked 
with  the  telephone  company  and  they  tell  me  I  made  the 
call  on  November  17th. 

Q.  When  did  you  check  with  the  telephone  company? 
A.  When  this  investigation  first  started. 

Q.  And  you  ascertained  from  the  telephone  company 
that  vou  made  this  call  on  November  17th,  1943?  A.  That 
is  correct. 

Q.  You  said  that  you  made  that  call  at  the  specific  request 
of  Mr.  Lann?  A.  That  is  correct. 

Q.  Tell  us  what  Mr.  Lann  told  you  at  that  time.  A.  He 
told  me  to  call  Warren  W.  York  in  Allentown  and  see  what 
he  had  and  see  if  he  was  a  buyer  of  a  block  of  bonds.  He 
also  told  me  to  tell  him  that  we  could  offer  him  some  bonds. 

Q.  Did  he  make  mention  of  how  many  bonds?  A.  I  be¬ 
lieve  it  was  in  the  low  twenties. 

Q.  What  else  did  he  tell  you? 

The  Trial  Examiner :  The  number  or  the  price  ? 

615  The  Witness:  The  number. 

By  Miss  Antell: 

Q.  How  about  the  price?  A.  The  price  was  a  little  bit 
above  the  current  quotation  at  that  time,  I  believe. 

Q.  What  was  the  quotation  on  November  17th?  A.  27-32. 

Q.  Those  are  the  quotations  as  you  listed  them?  A.  That 
is  right. 

Q.  Tell  us  what  Mr.  Lann  told  you  at  that  time,  on 
November  17th,  with  respect  to  Warren  W.  York?  A.  My 
best  recollection  is  that  I  offered  him — Mr.  Lann  told  me 
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to  offer  him  a  block  of  21,  22  or  23  bonds  at,  I  believe,  to 
be  about  35. 

Q.  Did  you  thereupon,  when  you  called  Warren  W. 
York,  repeat  that  offer?  A.  Yes. 

Q.  And  you  offered  him  approximately  twenty  bonds  at 
a  price  of  about  35?  A.  That  is  correct. 

Q.  Did  you  tell  Warren  W.  York  that  those  bonds  were 
being  offered  by  M.  S.  Wien  and  Company.  A.  No. 

Q.  Did  you  ever  reveal  the  name  of  M.  S.  Wien  and  Com¬ 
pany  to  any  person,  any  broker  or  dealer  with  whom 

616  you  had  any  conversation  with  respect  to  the  bonds, 
or  effected  any  transactions  in  these  bonds?  A.  No. 

Q.  Were  you  instructed  not  to  reveal  that  name?  A.  No, 
that  is  something  that  isn’t  done.  The  customer’s  name  is 
never  divulged. 

Q.  But  with  respect  to  any  inquiries  that  ever  came  in 
from  any  brokers,  or  any  broker  that  ever  called  you  on 
any  of  these  bonds,  did  you  always  convey  the  name  of  the 
broker  to  Mr.  Lann?  A.  Always. 

Q.  Was  that  at  the  request  of  Mr.  Lann?  A.  Yes,  he 
-wanted  to  know  who  was  calling. 

Q.  Is  it  also  customary  for  you  in  the  trade  to  give  the 
name  of  the  broker  who  inquired?  A.  Yes. 

Q.  Where  you  are  acting  for  another  broker?  A.  That 
is  right. 

Q.  Now,  to  get  back  to  your  Warren  W.  York  conversa¬ 
tion,  what  happened  on  that  occasion?  A.  I  offered  the 
bonds  to  Mr.  York,  or  to  Warren  York  and  Company. 
They  appeared  to  him  to  be  too  high,  he  told  me.  He 
said  he  would  let  me  know  if  he  could  develop  a  bid  for 
them,  which  he  never  did,  and  the  matter  was  dropped 
there,  after  I  reported  that  to  Mr.  Lann. 

617  Did  you  have  any  other  conversations  with  War¬ 
ren  W.  York  at  any  time,  with  respect  to  these 

bonds?  A.  None  that  I  remember  specifically. 

Q.  Did  you  ever  have  any  further  conversations  at  any 
time  with  Mr.  Lann  with  respect  to  Warren  W.  York?  A.  No. 
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Q.  With  respect  to  any  of  the  other  brokers  that  appeared 
in  the  National  Daily  Quotation  sheets,  do  you  recall  any 
conversations  concerning  them  that  you  ever  had  with 
Mr.  Lann?  A.  Nothing  outstanding;  merely  that  I  would 
reflect  to  him  anything  that  they  said  to  me  or  I  said  to 
them. 

Q.  Did  Mr.  Lann  ever  ask  you  to  call  any  of  those  par¬ 
ticular  brokers?  A.  After  they  had  called  me  to  ask  for 
a  quotation,  he  might  say,  “Did  you  here  back  from  so 
and  so?  If  not,  call  him  and  find  out  what  he  has.,, 

Q.  Did  Mr.  Lann  frequently  ask  you  to  make  inquiries  as 
to  what  the  interest  of  any  brokers  was  in  this  bond? 
A.  Not  frequently. 

********** 

619  By  Miss  Antell: 

Q.  'With  respect  to  each  and  every  transaction  that 
appears  on  Commission’s  Exhibit  7,  did  you  in  each  case 
seek  prior  approval  from  Mr.  Lann,  either  to  take  in 
bonds  or  to  sell  bonds  ?  A.  I  did. 

Q.  And  at  the  price  indicated  in  that  sheet?  A.  That  is 
right. 

Q.  And  in  each  of  these  transactions  you  were  acting 
upon  instructions  from  Lann?  A.  That  is  right. 

Q.  You  stopped  quoting  these  bonds  in  the  National 
Daily  Quotation  sheets  when?  A.  When  we  heard  that 
the  bonds  were  under  investigation. 

Q.  What  date  did  you  stop  quoting  these  bonds  in  the 
National  Daily  Quotation  sheets?  A.  The  last  quo- 

620  tation  appears  to  have  been  on  January  27th. 

Q.  Why  did  you  stop  quoting  those  bonds  at  that 
time?  A.  Because  they  were  being  investigated  by  the  SEC. 

Q.  Did  you  have  any  conversation  thereafter  with  Mr. 
Lann?  A.  Yes,  he  wanted  to  know  why  I  stopped  my  list¬ 
ings  and  I  told  him  that  the  bonds  were  under  investiga¬ 
tion  and  I  did  not  care  to  be  identified  with  anything 
in  that  category. 
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Q.  What  did  Mr.  Lann  say?  A.  He  told  me  I  had  done 
nothing  wrong  and  there  was  no  reason  why  I  should 
have  dropped  out,  at  least,  without  telling  him  first. 

The  Trial  Examiner:  Did  he  also  say  that  he  had  done 
nothing  wrong? 

The  Witness :  He  told  me  that  I  had  done  nothing  wrong. 
He  said  there  was  nothing  wrong  in  the  situation. 

By  Miss  Antell: 

Q.  However,  you  did  not  quote  the  bonds  thereafter? 
A.  No. 

Q.  Did  he  ask  you  to  quote  the  bonds  thereafter?  A.  He 
did  not. 

********** 

621  Q.  Mr.  McCarthy,  do  you  recall  any  occasion  when, 
upon  reporting  an  inquiry  to  Mr.  Lann,  he  told  you 
he  would  not  trade,  would  not  sell  or  buy  any  bonds  ?  A.  No, 
I  do  not  recall  any  specific  occasion.  Usually,  the  mar¬ 
kets  were  firm. 

Q.  Do  you  recall  any  occasion  when  you  failed  to  report 
any  inquiry  that  you  received  and  had  some  subsequent 
conversation  concerning  such  inquiry  with  Mr.  Lann?  A. 
Yes,  I  believe  there  were  some. 

Q.  Tell  us  what  those  conversation  were.  A.  I  remem¬ 
ber  that  both  myself  and  my  partner,  under  the  pressure 
of  being  active  in  business,  neglected  to  call  Mr.  Lann  to 
tell  him  about  certain  calls  that  we  had  received.  He  said 
that  he  wanted  to  know  why  we  did  not  call  him  and  he 
wanted  to  hear  all  of  these  inquiries. 

The  Trial  Examiner:  How  did  he  know  you  had  not 
called  him. 

The  Witness:  He  vrould  call  and  say,  “Did  so  and  so 
call?”  I  would  say,  “Yes,  so  and  so  called  an  hour  or  so 
ago.” 

By  Miss  Antell: 

Q.  Were  there  any  occasions  where  Mr.  Lann  inquired 
from  you  whether  a  particular  person  had  called?  A.  Yes, 
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622  I  believe  there  were. 

Q.  Do  you  recall  any  such  occasion?  A.  I  do  not  par¬ 
ticularly  recall  them,  but  his  conversation  would  be,  “Has 
so  and  so  called  you  today  ?”  Referring  to  somebody  who 
had  called  in  the  past.  I  would  say  no.  “Did  you  get  any 
calls  from  so  and  so  ?  *  ’  Yes  or  no,  whichever  the  case  might 
be. 

Q.  Did  he  ever  tell  you  that  some  particular  broker  would 
call  you  who  had  not  called  previously?  A.  No. 

********** 
Cross  Examination 

Mr.  Prager: 


Q.  Now,  in  all  you  have  handled  nine  transactions  in 
the  period  from  October  14th,  1943  to  January  14th, 
623  1944?  A.  That  is  right. 

Q.  That  is  a  very  inactive  matter,  is  it  not?  A.  That 
is  correct. 

•  ••••••••• 

Q.  This  was  really  an  insignificant  matter,  wasn’t  it,  when 
you  take  it  in  relation  to  the  trades  handled?  A.  Well,  it 
was  not  exactly  insignificant,  but  it  was  a  small  matter. 


624  Q.  You  stated  that  the  greater  majority  of  your 
work  was  with  Street  houses  and  institutions,  is 
that  right?  A.  That  is  right. 

Q.  In  those  cases  did  you  act  for  them?  A.  As  broker? 

Q.  Yes.  A.  In  some  cases  we  did ;  in  some  cases  we  acted 
for  ourselves. 

Q.  So  that  acting  for  another  is  not  something  new  in 
connection  just  with  Wien  and  Company?  A.  No. 

Q.  Acting  for  another  broker  is  not  anything  new  for 
you?  A.  No. 

Q.  That  is  part  of  your  regular  business?  A.  That  is 
correct. 
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f.  Q.  Is  being  in  the  sheets  itself  anything  new  for  you! 
A.  No. 

Q.  You  do  that  in  order  to  stimulate  business!  A.  That 
is  correct,  or  usually,  where  we  have  orders.  We  usually 
do  not  go  in  the  sheets  on  anything  unless  we  have  a 
definite  interest. 

Q.  And  you  show  that  by  quoting  the  price! 
625  A.  That  is  right. 

Q.  And  in  the  case  of  Phoenix  securities,  you  did 
have  a  definite  interest!  A.  Yes. 

Q.  In  that  case,  in  your  opinion,  were  you  there  bona 
fide  with  an  interest?  A.  My  interest  was  M.  S.  Wien  and 
Company. 

Q.  Yes,  but  you  were  there  with  an  interest!  A.  That 
is  right. 

Q.  And,  having  that  interest,  you  were  justified  in  your 
own  mind  in  going  into  the  sheets?  A.  That  is  correct. 

629  Q.  Mr.  McCarthy,  have  you  gone  on  the  sheets  at 
the  request  of  other  brokers  in  transactions?  A.  Oc¬ 
casionally. 

Q.  In  your  opinion,  a  request  to  go  on  the  sheets  is  a 
perfectly  normal  one?  A.  It  is. 

Q.  Can  you  tell  us  what  you  think  the  advantages  are, 
as  you  see  them,  when  other  brokers  ask  you  to  go  on  the 
sheets  for  them?  A.  Well,  in  the  construction  of  some  firms 
they  do  not  allow  personnel — they  do  not  allow  floor  per¬ 
sonnel  to  handle  the  details  on  the  telephone  calls  that  are 
received  as  a  result  of  the  sheet  listing.  If  they  are 

630  so  pressed  for  business  or  for  time,  they  usually 
request  other  brokers  to  make  the  listing  for  them 

and  to  reflect  the  interest  back. 

Q.  That  obviates  a  lot  of  detail?  A.  For  them,  yes. 

Q.  And  you  have  done  that  in  many  other  situations? 
A.  Not  many,  just  occasionally. 

Q.  You  have  done  it  for  Wien,  and  you  now  state  you 
have  done  it  for  others?  A.  Occasionally  I  have  done  it 
for  others. 
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Q.  I  believe  yon  said  that  you  thought  you  were  making 
the  market  because  you  had  the  offer  and  bid  price  in  the 
sheets?  A.  I  did  not  mean  specifically  that. 

Q.  You  had  the  high?  A.  I  had  the  highest  bid  and  the 
lowest  offering. 

Q.  And  then  you  testified  that  when  Wien  and  Company 
had  OW,  BW  in  the  sheets,  that  they  were  making  a  market. 
Do  you  recall  that?  A.  That  is  right. 

Q.  Well,  doesn’t  a  listing  of  OW  and  BW  merely  indi¬ 
cate  an  interest?  A.  Not  necessarily,  because  it  means  of¬ 
ferings  wanted  and  bids  wanted,  and  the  telephone  conver¬ 
sation  that  might  result  as  a  result  of  that  listing 

631  might  bring  a  better  market  than  the  printed  market. 

Q.  That  is,  by  negotiation?  A.  That  is  right. 

Q.  But  it  does  not  announce  that  you  have  any  firm  price, 
either  on  the  bid  or  the  offering  side,  is  that  correct?  A.  It 
does  not  announce  that,  no. 

Q.  If  a  man  is  listed,  then  it  shows  an  interest  in  the 
security?  A.  That  is  right. 

Q.  So  that  an  interest  in  the  security,  evidenced  by  a 
listing,  is  in  no  way  enhanced  by  an  OW  or  BW  listing;  it 
merely  shows  a  continued  interest?  A.  That  is  right. 

Q.  Is  it  not  a  fact  that  at  the  time  you  said  that  Wien 
was  making  that  market,  that  at  the  same  time  Winter  was 
in  the  sheets?  A.  Winter  was  in  the  sheets  at  that  time, 
yes. 

Q.  Was  he  in  the  sheets,  specifically,  on  November  5th, 
when  you  started  with  a  price?  A.  Yes,  he  was. 

Q.  Although  your  prices  were  higher?  A.  That  is  correct. 

Q.  Well,  in  your  opinion,  was  not  Winter  also  making 
a  market?  A.  That  is  right,  he  was. 

632  The  Trial  Examiner:  As  of  that  date? 

The  Witness:  That  is  right. 

By  Mr.  Prager: 

Q.  That  would  be  true,  in  your  opinion,  as  to  every  day 
that  anybody  was  listed  in  the  sheet?  A.  He  could  be  listed 
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in  the  sheets  at  a  definite  price  and  still  not  make  a  definite 
market. 

Q.  But  you  would  say  he  was  making  a  market?  Are  you 
making  a  distinction,  now,  between  a  definite  market  and 
making  a  market?  A.  No,  I  am  not  making  a  distinction, 
but  you  must  understand  that  a  man  is  entitled  to  say  on 
the  telephone  something  different  than  he  prints  in  the 
sheets. 

Q.  I  appreciate  that,  but  we  are  talking  only  of  the  sheets 
now.  A.  That  is  right. 

Q.  I  understand  you  to  say,  then,  that  when  a  man  appears 
in  the  sheets,  in  your  opinion  he  is  making  a  market? 
A.  Yes,  that  is  what  he  is  trying  to  convey,  if  he  appears 
on  the  sheets,  on  both  sides  of  the  market,  he  is  trying 
to  convey  to  others  in  the  sheets  that  he  is  making  a  market. 

Q.  Even  though  he  gives  no  price?  A.  That  is  right. 

Q.  On  November  5th,  1943,  you  solicited  3500  at 
633  22  and  1,000  at  27.  Will  you  explain  that  to  us, 

please?  A.  I  received  instructions  from  Mr.  Lann  to 
list  them  just  that  way. 

Q.  Well,  what  does  that  mean  in  the  parlance  of  the 
Street?  What  did  it  mean?  A.  Go  in  the  Street  looking 
for  $3500  at  22  and  offering  1,000  at  27. 

Q.  In  other  words,  you  were  a  willing  buyer  for  $3500 
face  amount  of  these  bonds  at  a  price  of  22?  A.  That 
is  right. 

Q.  Is  that  what  this  announced  to  the  subscribers?  A.  That 
is  what  I  was  trying  to  convey  to  the  subscribers  by  listing 
them  in  that  way,  that  I  would  be  willing  to  pay  22  for 
$3500  and  offer  $1,000  worth  at  27. 

Q.  And  you  also  conveyed  to  the  subscriber  that,  if  he 
wanted  to  buy  a  bond  from  you,  he  would  have  to  pay 
you  27?  A.  That  is  right. 

Q.  So  that,  in  the  parlance  of  the  Street,  there  was  a 
spread  of  five  points  between  what  you  would  sell  for  and 
what  you  would  pay,  is  that  correct?  A.  Right. 

Q.  Does  the  sheet  itself  indicate  that  any  transactions 
have  taken  place?  A.  No. 
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Q.  Did  you,  as  a  broker  for  Wien,  indicate  to  any- 
634  body  that  transactions  took  place  by  Wien?  A.  No. 


641  By  Mr.  Prager: 

Q.  Mr.  McCarthy,  when  you  quoted  22-27  and  in¬ 
dicated,  as  you  did,  that  you  would  buy  $3500  face  amount 
at  22  and  only  sell  $1,000  at  27,  were  not  you  indicating 
that  you  were  more  of  a  buyer  than  a  seller?  A.  That  is 
correct. 

Q.  Is  not  that  true  with  respect  to  the  situations  during 
the  entire  week  from  November  5  through  November  13, 
inclusive?  A.  That  is  true. 

Q.  Isn’t  it  true  that  throughout  this  whole  situation 

642  you  were  a  better  buyer  than  seller?  A.  Yes,  I 
would  say  that  was  generally  true. 


By  Mr.  Prager: 

Q.  In  each  instance,  where  you  acted  as  a  broker  and 
went  into  the  sheets,  you  had  a  firm  situation,  so  that  you 
could  complete  what  you  announced  in  the  sheets?  A.  Usu¬ 
ally,  yes. 

Q.  Do  you  know  of  any  instance  where  you  did  not  have 
it  that  way?  A.  Well,  you  see,  the  quotations,  from  time  to 
time,  would  remain  for  two  or  three  days,  as  they  show 
here  in  the  records.  Before  consummating  a  transaction, 
I  would  confirm  with  Mr.  Lann  and  he  would  tell  me  exactly 
whether  or  not  the  market  was  firm. 

Q.  Well,  that  was  where  you  had  a  repetition  without 
specific  instruction?  A.  Or  anything  occurring  in  between 
transactions. 

Q.  But  where  you  went  into  the  sheets  on  a  day  and 
noted  so  much  at  such  a  price,  either  on  the  buy  or  sell 
side,  that  was  a  firm  situation?  A.  Yes,  it  was  at  the  time 
of  the  listing. 
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The  Trial  Examiner:  Isn’t  it  a  fact  that  in  almost  every 
such  instance  there  was  a  widespread  between  the  bid 
and  offer? 

The  Witness :  Yes. 

643  By  Mr.  Prager: 

Q.  In  connection  with  the  York  situation,  where 
yon  stated  that  you  asked  for  a  higher  price  for  a  large 
block,  20, 21  or  22,  as  you  indicated,  is  that  unusual  in  trying 
to  influence  a  trade?  A.  You  mean  asked  for  a  higher 
price  than  the - 

Q.  For  a  larger  block.  A.  No,  it  is  not  unusual. 

The  Trial  Examiner:  Are  you  testifying  for  this  record 
that  it  is  not  unusual  to  offer  a  large  block  of  a  particular 
security  at  a  price  higher  than  the  last  quoted  sale? 

The  Witness:  In  wide  markets,  generally,  when  large 
blocks  appear  on  either  side  of  the  market,  the  price  of  the 
transaction  is  determined  by  the  ability  of  the  buyer  or 
seller  to  meet  the  block.  A  different  market  exists  for 
large  amounts. 

The  Trial  Examiner :  Isn’t  it  a  fact  that  for  large  amounts 
the  market  is  generally  a  little  lower  than  the  last  sale 
price? 

The  Witness :  Depending  upon  circumstances. 

The  Trial  Examiner:  Give  me  an  instance  of  where  a 
large  block  sold  at  a  price  higher  than  the  last  sale. 

The  Witness:  Well,  if  the  demand  is  greater  for  the 
bonds  than  there  are  bonds  available,  and  a  large 

644  block  does  become  available,  the  bids  are  apt  to 
jump  up  to  meet  it. 

The  Trial  Examiner:  I  can  understand  that,  but  you  do 
not  contend  that  that  was  the  situation,  so  far  as  this  bond 
was  concerned,  do  you? 

The  Witness :  It  could  have  been. 

The  Trial  Examiner:  Under  what  circumstances? 

The  Witness:  Because  the  offerings  were  quite  thin. 
There  seemed  to  be  a  better  market  for - 

The  Trial  Examiner:  Certainly  the  bid  was  thin,  wasn’t 
it? 
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The  Witness:  Yes,  but  not  as  thin  as  the  offerings. 

The  Trial  Examiner:  How  much  thinner  would  you  say 
it  was? 

The  Witness:  X  bought  thirteen  bonds  on  one  occasion, 
seven  and  a  half  on  another.  There  were  not  any  occasions 
when  I  sold  like  amounts. 

********** 

645  Q.  How  long  have  you  know  W’ien  and  Company? 
A.  Oh,  for  a  good  many  years;  I  would  say  fifteen 

years,  at  least. 

Q.  And,  to  the  best  of  your  knowledge,  have  they  been  a 
reputable  firm  ?  A.  Yes. 

Q.  And,  in  all  of  your  dealings  with  them,  you  considered 
them  reputable  ?  A.  Yes,  sir. 

#*•*#*•*•• 

646  Redirect  Examination. 

By  Miss  Antell : 

Q.  Have  you  ever  gone  into  the  sheets,  the  National 
Daily  Quotation  sheets,  for  M.  S.  Wien  and  Company  on 
any  other  security  besides  Phoenix  debentures?  A.  I  do 
not  have  any  specific  recollection  of  having  gone  in  for 
them. 

Q.  You  certainly  never  went  into  the  sheets  for  M.  S. 
Wien  and  Company  for  any  long  period  of  time,  such  as 

you  went  in  for  Phoenix  debentures?  A.  No. 

********** 

647  By  Miss  Antell: 

Q.  With  respect  to  those  quotations  in  Phoenix 
debentures,  where  they  were  repetitions  of  the  same  quo¬ 
tation,  did  you  ever,  on  your  own,  without  any  previous 
specific  or  general  instructions  from  Mr.  Lann,  insert  such 
a  quotation?  A.  No. 

Q.  So  that,  even  where  you  had  a  repeat  quotation  in  the 
National  Quotation  sheets,  it  is  a  fact  that  you  re- 

648  peated  such  quotation  either  pursuant  to  specific 
instructions  with  respect  to  that  quotation  or  gen- 
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era!  instructions  received  from  Mr.  Lann  to  make  such  :i 
quotation?  A.  Generally,  to  continue  that  quotation. 

Q.  These  particular  quotations  go  in  the  day  before; 
that  is,  you  send  them  to  the  National  Quotation  sheets  the 
day  before  they  actually  appear  in  print?  A.  That  is  cor¬ 
rect. 

Q.  Did  you,  on  the  day  the  quotation  appeared  in  the 
sheets,  each  day  confirm  with  Mr.  Lann  whether  the  mar¬ 
ket,  as  quoted  in  the  sheets  on  that  particular  day,  was  the 
same?  A.  I  did  not  confirm  each  day. 

Q.  Did  you  frequently  confirm  to  make  sure  that  the 
market,  as  it  appeared  in  the  sheets,  was  still  the  market 

that  Mr.  Lann  wished  to  quote?  A.  That  is  right. 

********** 

649  Q.  Now,  if  you  will  look  at  Commission’s  Exhibit 
2,  after  December  1st  and  between  December  2nd 

and  through  December  17th,  1943,  you  did  not  list  any 
amount  of  bonds  on  either  the  offering  or  the  bid  side,  but 
in  each  instance  gave  a  specific  price.  What  was  your  un¬ 
derstanding,  with  respect  to  the  number  of  bonds  you  could 
bid  for  at  the  prices  listed  for  you  and  the  num¬ 
ber  of  bonds  you  could  offer  at  the  prices  listed? 

650  A.  Usually,  the  size  of  the  market  about  that  time 
was  for  one  or  two  bonds. 

Q.  How  was  that  indicated  to  you  by  Mr.  Lann?  A.  He 
would  tell  me  to  take  one  or  two  and  sell  one  or  two,  which¬ 
ever  the  case  might  be. 

The  Trial  Examiner :  Was  there  any  case  when  more  were 
offered  than  you  took? 

The  Witness :  Not  that  I  remember. 

By  Miss  Antell: 

Q.  Were  there  any  occasions  when  more  were  bid  for 
than  you  were  able  to  offer?  A.  No,  I  do  not  believe  so. 

652  Q.  With  respect  to  your  quotation  after  Decem¬ 
ber  18th,  those  were  OW,  BW?  A.  That  is  right. 
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Q.  How  did  you  happen  to  put  in  OW,  BW  in  that  pe¬ 
riod?  A.  I  cannot  say  specifically  why.  The  bonds  were 
very  inactive  and  probably  we  did  not  have  many  calls.  We 
just  mentioned  the  bonds  in  the  sheets  in  order  to  get  in¬ 
quiries. 

The  Trial  Examiner:  You  previously  testified,  if  I  recall 
it  correctly,  that  you  put  in  those  offer  wanted  and  bid 
wanted  quotations  at  the  request  of  Mr.  Lann? 

The  Witness :  That  is  right. 

•  ••*••••## 

654  By  Miss  Antell: 

Q.  Mr.  McCarthy,  with  respect  to  the  two  transac¬ 
tions  effected  by  you  in  Phoenix  bonds  on  October  14th 
and  October  15th,  1943,  in  so  far  as  your  relationship  and 
the  instructions  you  were  acting  under,  do  they  differ  in 
any  wise?  A.  We  acted  in  the  same  capacity  on  both  trans¬ 
actions. 

Q.  That  capacity  was  what?  A.  We  executed  an 

655  order  for  M.  S.  Wien  and  Company  and  we  acted  as 
the  broker  for  F.  H.  Winter  and  Company  . 

**•*••**•* 

656  By  Miss  Antell: 

Q.  I  want  to  clarify  this.  In  connection  with  your 
telephone  conversation  with  Warren  W.  York  and  Com¬ 
pany,  did  I  understand  you  to  say  that  you  offered  the 
twenty  bonds,  pursuant  to  instructions  of  Mr.  Lann,  at 
the  same  price  as  you  had  listed  that  day  in  the  sheets? 
A.  I  believe  that  that  offering  was  made  at  a  price  slightly 
above  the  listing. 

Q.  Is  it  your  recollection  that  it  was  higher  than  32?  A. 
I  believe  it  was;  my  recollection  is  that  it  was  around  35. 

Q.  Mr.  McCarthy,  did  I  understand  you  to  say  that 
throughout  the  whole  period,  from  the  beginning,  beginning 
with  October,  1943,  through  January,  1944,  the  market  that 
you  were  quoting  indicated  that  you  were  a  better  buyer 
than  a  seller?  A.  That  is  generally  true. 
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Q.  How  do  you  get  that  from  your  quotations  of  OW, 
BW  during  the  period  of  December,  1943?  A.  Well, 
657  on  instructions  of  Mr.  Lann,  if  I  received  any  calls, 
I  would  generally  indicate  to  the  party  calling  that 
I  was  principally  interested  in  buying  bonds. 

Q.  How  about  during  the  period  of  December,  in  regard 

to  selling?  A.  I  usually  was  a  better  buyer  than  seller. 

#«•#•••**# 

741  Percy  W.  Archard 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

The  Trial  Examiner :  Give  your  name  and  address  to  the 
reporter,  will  you? 

The  Witness :  My  name  is  Percy  W.  Archard.  Business 
address,  74  Trinity  Place,  New  York  City. 

Direct  Examination. 

By  Miss  Antell: 

Q.  Mr.  Archard,  you  are  a  partner  of  E.  H.  Gibb  and 
Company,  located  at  74  Trinity  Place,  New  York  City?  A. 
That  is  correct. 

Q.  And  I  understand  that  you,  Mr.  Archard,  and  Mr. 

Clifford  McCarthy,  your  partner -  A.  That  is  correct. 

Q.  — are  the  only  two  members  of  that  firm,  and  that  you 
two  run  the  business  without  any  employees?  A.  That  is 
correct. 

•  •  •  •  •  •  •  •  •  •  # 

747  By  Miss  Antell: 

Q.  After  October  14,  1943,  Mr.  Archard,  when  as 
indicated  E.  H.  Gibb  effected  its  first  transaction  in  Phoenix 
debentures,  did  you  have  a  number  of  conversations  with 

any  member  of  the  firm  of  M.  S.  Wien  and  Company? 

##•*•••### 

A.  After  October  14? 

Q.  Yes.  A.  Yes. 
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Q.  And  with  whom  at  M.  S.  Wien  and  Company 
74S  did  you  speak?  A.  A  Mr.  Joe  Lann. 

Q.  Were  all  these  conversations  over  the  tele¬ 
phone?  A.  Yes. 

Q.  Did  you  speak  with  anybody  other  than  J oseph  Lann 
of  the  firm  of  M.  S.  Wien?  A.  I  cannot  say  as  I  remem¬ 
ber — No,  I  would  say  no. 

750  By  Miss  Antell: 

Q.  Tell  us  what  your  conversation  was  that  you 
recall  with  respect  to  Phoenix  debentures?  A.  I  would  say 
that  the  first  conversation  I  had — Well  the  first  real  con¬ 
versation  that  I  had  with  him  on  these  bonds  was  this  trade 

of  H.  D.  Knox  and  Company. 

#*•••••••# 

751  Q.  Tell  us  your  conversation  with  Mr.  Lann  at 
that  time.  A.  Oh,  I  told  Mr.  Lann  that  I  had  just 

received  a  call  from  a  friend  of  mine  who  saw  our  name 
in  the  sheets  and  asked  us  for  an  offering  of  five  bonds. 

Q.  What  did  Mr.  Lann  say?  Tell  us  the  whole  conversa¬ 
tion  you  had  at  that  time? 

##•**•***• 

754  A.  I  reported  to  Mr.  Lann  that  I  had  received  a  call, 
an  inquiry  for  an  offering  of  five  bonds.  I  believe 

the  market  at  that  time  was  27-32  and  he  told  me,  he  asked 
me  was  it  a  house  in  the  street  and  I  said  yes.  He  did  not 
press  me  any  further  than  that,  but  I  do  remember  telling 
him  that  it  was  one  of  our  customers.  Mr.  Lann  told  me 
that  I  might  offer  Mr.  Knox — I  am  sorry,  I  put  the  word 
Mr.  Knox  in  there.  It  does  not  belong — That  I  might  offer 

him  five  bonds  at  30  and  a  half. 

**•*••#•*# 

755  By  Miss  Antell: 

Q.  Do  you  recall  any  other  conversations  with  re¬ 
spect  to  any  particular  trades  that  you  had  with  Mr.  Lann? 
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A.  Well,  this  here  Mitchell  trade.  I  had  a  conversation 
with  Mr.  Lann  on  that.  It  was  December  2. 

756  Q.  Tell  us  about  that  conversation?  A.  Mr.  Lann 
called  that  morning.  He  spoke  with  me  and  he  told 

me  the  market,  as  I  remember  it,  was  $3035.  I  am  going 
to  say  it  was  around  11  o’clock  because  it  was  before  noon. 
I  can  trace  that  because  I  go  out  a  little  early  myself. 
Mitchell  called  and  he  asked  me  what  the  market  was, 
which  I  had  received  from  Mr.  Lann,  3035,  two  bonds 
wanted,  two  bonds  offered. 

Q.  You  had  received  the  market  from  Mr.  Lann  that 
morning?  A.  That  morning. 

Q.  And  he  told  you  that  morning  to  quote  the  market 
3035?  A.  3035.  Two  and  two.  As  I  remember  it,  Mitchell 
bid  me  33  and  a  half  for  two  bonds.  I  then  reported  it  to 
Mr.  Lann,  that  I  had  received  this  bid  of  33  and  a  half. 
Mitchell  called  back  in  the  afternoon. 

Q.  What  did  Mr.  Lann  tell  you  with  respect  to  the  bid 
you  had  received  for  two  bonds  from  Mitchell  at  33  and 
a  half?  A.  I  believe,  at  that  time,  he  said,  “Well,  thanks,” 
or  “All  right.”  There  was  no  comment. 

Q.  Did  he  tell  you,  you  could  sell  the  two  bonds  at  33  and 
a  half?  A.  No.  No,  he  made  no  comment  on  that  market. 
The  only  comment  that  was  made  occurred  at  two 

757  o’clock.  In  the  afternoon  Mitchell  called  me  and  he 
said  that  he  could  use  the  two  bonds  at  35,  and  I 

called  Mr.  Lann  to  ask  him  if  it  was  all  right  and  he  said 
sell  him  one.  So  I  sold  him  one  bond  at  35,  Mitchell  and 
Company.  I  so  reported  to  Mr.  Lann  on  the  wire  and  he 
said,  “All  right,  you  sold  for  my  account  one  bond  at  35 
less  a  half.” 

Q.  In  that  transaction  you  were  acting  as  broker  for 
Mr.  Lann?  A.  That  is  correct.  And  he  also  knew  that  it 
was — In  other  words,  that  it  was  Mitchell  that  I  sold  it  to. 
I  reported  that  to  him. 

Q.  Did  Mr.  Lann  tell  you,  at  that  time,  who  Mitchell  and 
Company  was  acting  for?  A.  No,  he  did  not. 
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Q.  Between  the  time  of  your  first  conversation  with  Mr. 
Lann  on  the  morning  of  December,  1943,  and  your  afternoon 
conversation  at  two  o’clock  had  you  changed  your  quota¬ 
tions  in  Phoenix  bonds?  A.  You  mean,  may  I  ask,  in  the 
national  quotation  sheets? 

Q.  That  is  right.  In  the  national  quotation  sheets.  A. 
That  I  would  not  know  for  sure,  because  Mr.  McCarthy 
has  written  up  99  per  cent  of  those  quotations  in  the  ten 
years  we  have  been  together.  I  have — I  cannot  remember 
when  I  ever  wrote  them  up. 

758  Q.  Mr.  Archard,  it  appears  that  on  December  2, 
1943,  as  of  that  date,  your  quotations  appearing  in 

the  national  daily  quotation  sheets  for  Phoenix  bonds  was 
3237.  When  did  that  quotation  go  into  the  national  daily 
quotation  sheets  ?  A.  That  went  in  there  sometime  around 
a  quarter  of  twelve,  I  would  say.  A  quarter  of  twelve  to 
twelve  thirty. 

Q.  In  other  words,  that  must  have  then  gone  in  before 
you  had  your  second  conversation  with  Mr.  Lann,  before 
Mr.  Mitchell  called  you  back  to  tell  you  that  he  would  take 
two  bonds  at  35?  A.  Yes. 

Mr.  Prager:  Mr.  Examiner,  this  is  unintentionally  stat¬ 
ing  an  incorrect  fact  because  the  testimony  yesterday  was 
that  the  quotations  went  in  the  day  before. 

The  Trial  Examiner:  This  witness  does  not  seem  to  know 
anything  about  the  quotations  anyhow,  and  it  is  simply 
argumentive.  If  you  make  an  objection  I  will  sustain  it. 

Mr.  Prager :  I  will  make  an  objection  to  it  and  I  move  to 
strike  it  out. 

The  Trial  Examiner :  Strike  it  out. 

By  Miss  Antell : 

Q.  Did  you  ever  have  occasion  to  quote  the  market  in 
Phoenix  bonds  to  other  brokers?  A.  I  never  quoted 

759  the  market  to  any  broker  on  Phoenix  debentures.  I 
never  received  any  calls  to  quote  it  It  was  always 

done  with  the  people  whose  names  showed  in  the  sheets  and 
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always  done — The  market  was  quoted  after  first  talking 
with  Mr.  Lann. 

Q.  I  say  did  you  personally  ever  quote  the  market  to  any 
brokers  when  they  called  you?  A.  If  I  had  received  it  from 
Mr.  Lann  I  would  quote  it,  yes. 

Q.  But  you  did  however  quote,  yourself,  the  market  on 
Phoenix  bonds  to  brokers  when  they  called  you?  A.  Yes. 

Mr.  Prager:  When? 

By  Miss  Antell : 

Q.  On  various  occasions?  A.  Yes. 

Q.  How  did  you  quote  the  market?  Where  did  you  re¬ 
ceive  your  quotations  from?  A.  Mr.  Lann. 

Q.  In  other  words,  before  quoting  the  market  to  any 
broker  did  you  always  call  Mr.  Lann  first  to  find  out  how 
you  should  quote  it?  A.  That  is  true.  He  either  called 
us  or  we  called  him. 

The  Trial  Examiner.  This  witness  has  only  told  of  a 
couple  of  conversations  and  these  questions  indicate  he 
talked  to  Mr.  Lann  frequently.  Mr.  McCarthy  did 
760  most  of  the  talking  to  Mr.  Lann. 

By  Miss  Antell: 

Q.  How  many  times  "would  you  say  that  you  talked  with 
Mr.  Lann  with  respect  to  Phoenix  debentures?  A.  Over  a 
period  of  four  months  around  ten  times. 

Q.  Did  you  ever  submit  the  quotations — you,  personally 
— to  the  national  daily  quotation  sheets?  A.  No. 

Q.  Did  you  ever  have  occasion  to  call  up  the  national 
daily  quotation  sheets  to  change  the  quotations?  A.  I  was 
asked  by  Mr.  Lann  to  do  it  and  I  referred  it  to  Mr.  Mc¬ 
Carthy,  and  I  do  not  know  whether  he  did  it  or  not. 

Q.  Tell  us  what  conversations  you  had  with  Mr.  Lann 
with  respect  to  changing  the  quotations?  A.  Well,  he  asked 
the  quotations  be  changed.  That  was  alL 

Q.  How  many  such  occasions  do  you  recall?  A.  Well, 
there  wasn’t  any  more  than  once  or  twice.  Once  certainly. 
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Q.  What  was  the  substance  of  the  conversation  you  had 
with  respect  to  changing  the  quotations  that  you  had  al¬ 
ready  submitted  to  the  national  daily  quotation  sheets? 

Mr.  Prager:  He  has  not  stated  that  he  submitted  any 
quotations. 

Miss  Antell :  He  said  he  talked  to  Mr.  Lann  about  it. 

*•****•*•• 

761  By  Miss  Antell: 

Q.  Did  Mr.  Lann  ever  ask  you  to — 

Mr.  Prager :  I  object,  your  Honor,  to  leading  the  witness. 

By  Miss  Antell: 

Q. - to  change  a  quotation  in  the  national  daily  quo¬ 

tation  sheets?  A.  Yes,  he  did  once. 

Q.  Will  you  tell  us  the  substance  of  that  conversation? 
A.  That  is  all  I  can  remember,  just  what  I  told  you. 

The  Trial  Examiner:  He  directed  a  change? 

The  Witness :  He  wanted  a  quotation  changed.  I  did  not 
change  it.  I  referred  it  to  McCarthy.  I  assume  he  did  it. 
I  do  not  know. 

•  ••••••••• 

Q.  Did  you  ever  have  any  conversations  with  Mr.  Lann 
with  respect  to  your  calling  up  any  brokers  and  asking 
them  what  their  interest  in  the  bonds  might  be?  A.  Mr. 
Lann  called  and  talked  with  me  and  asked  me  if  I  would 
call  up  some  brokers  that  he  would  name  and  ask 

762  them  if  they  had  any  interest  in  these  bonds. 

Q.  Do  you  recall  any  brokers  that  you  did  call  up? 
A.  One  in  particular  I  do.  It  happens  to  be  this  last  trade 
here,  Frank  C.  Masterson  and  Company,  eight  bonds. 

Q.  When  was  that?  A.  On  January  14,  1944. 

Q.  Tell  us  what  the  substance  of  your  conversation  with 
Mr.  Lann  was  at  that  time?  A.  First  may  I  state  that  the 

reason  why  this  one  stands  out - 1  was  alone  at  the  time. 

McCarthy  had  gone. 
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Mr.  Prager :  Mr.  Examiner,  may  I  point  out  that  the  order 
is  limited  to  October  to  December,  and  while  I  do  not 
object  to  this  coming  out  as  part  of  the  whole  picture 
I  merely  want  to  call  your  attention  to  that  fact. 

The  Trial  Examiner:  All  right.  If  you  do  not  object 
I  will  not  strike  out  anything.  Go  ahead. 

By  Miss  Antell: 

Q.  Will  you  go  ahead?  A.  All  right.  Mr.  Lann  called 
me  and  addressed  my  by  name  and  said,  “Would  you  call 
up  Masterson?  Ask  him  if  he  has  any  further  interest  in 
the  Phoenix  debenture  bonds.  I  will  hold  the  wire.”  So 
I  called  and  I  asked  for  the  trader.  Who  it  was  I  do  not 
know,  but  I  asked  for  the  trader  and  I  asked  him  if 

763  he  had  any  interest  and  he  said  yes  he  had.  He  had 
an  order  over  there  to  buy  some  bonds.  He  said, 

“what  have  you  got?”  And  I  referred  the  call  right  away, 
speaking  to  Mr.  Lann.  He  said,  “you  tell  him  you  have 
got  eight  bonds  to  sell.  ’  ’  So  Masterson  told  me — I  offered 
him,  told  him  I  had  eight  bonds  to  sell,  would  he  want  to 
make  a  bid  for  it  and  he  said,  “well,  I  will  be  right  back. 
I  will  call  you.”  There  wasn’t  much  lapse  of  time  when 
Masterson  did  call  back  and  made  me  a  bid,  the  bid 
shown  on  here  of  38.  I  related  it  to  Mr.  Lann.  He  said, 
“all  right,  sell  him  eight  bonds.”  He  held  the  wire.  I 
told  him  I  sold  Masterson  eight  bonds.  He  said,  “all  right, 
you  sold  eight  bonds  for  my  account  less  a  half.”  That 
was  one  call  that  I  made  at  the  suggestion  of  Mr.  Lann. 

764  Q.  Let  me  repeat  that  question :  Do  you  recall  any 
occasions  when  you  reported  to  Mr.  Lann  and  told 

him  that  a  particular  inquiry  had  been  made  for  the 
bonds  and  asked  him  what  his  quotation  would  be,  and  he 
thereupon  gave  you  a  quotation?  A.  Yes. 

Q.  Do  you  recall  whether  the  quotation  that  he  would  give 
you  was  higher  than  the  quotation  you  had  previously  had  ? 
A.  I  would  say  it  was  changed.  I  will  say  that  it  was 
changed  and  it  was  invariably  higher. 


130 

Q.  Than  the  quotation  you  had  previously  been  given  for 
the  bonds?  A.  Yes. 

Q.  Do  you  recall  any  conversation  with  Mr.  Lann  in 
which  Mr.  Lann  told  you  that  some  particular  broker  would 
call  you  with  respect  to  bonds?  A.  He  did  not  use  the 
word  “ would. ”  He  would  ask  us  ‘ ‘has.’ ’ 

Q.  Tell  us  about  it?  A.  For  instance,  he  would  ask,  “Has 
Masterson  called  you?”  We  would  say,  naturally,  “Yes,” 
or  “No.”  If  it  was,  “Yes,”  I  had  relayed  the  call  to  him. 

Mr.  Prager:  I  object  to  the  explanations.  If  we 

765  have  the  conversations  I  think  that  is  what  we  are 
after. 

By  Miss  Antell : 

Q.  What  was  the  substance  of  the  conversations  you  had 
with  Mr.  Lann  with  respect  to  such  inquiries?  A.  He  wrould 
merely  ask  if  so  and  so  had  called  and  I  would  say  yes 
or  no. 

Q.  Did  he  ever  tell  you  that  a  particular  broker  would 
call  you?  A.  No. 

Q.  Do  you  recall  any  conversations  that  you  had  with 
Mr.  Lann  with  respect  to  a  trade  effected  by  you  with 
Penington,  Colket  and  Company?  A.  That  trade  was  on 
December  10.  Mr.  Maher,  of  Penington,  Colket  and  Com¬ 
pany,  called  me  and  said  we  "were  in  the  sheets  and  wanted 
to  know — that  he  had  five  bonds  and  wanted  to  get  a  bid 
on  them.  I  believe  the  market,  at  that  time,  was  34-9.  If  I 
could  refresh  my  memory — I  think  that  is  correct. 

Q.  You  may  refresh  your  memory.  Here  are  Commis¬ 
sion’s  Exhibit  2,  which  gives  you  the  quotations. 

•  **#•••*** 

766  The  Witness:  Yes;  the  market  w’as,  in  the  quota¬ 
tion  sheets,  34-9.  Mr.  Maher  said  that  he  had  five 

bonds  that  he  "wanted  to  sell  and  wanted  to  know  if  we 
could  get  a  bid  for  it.  I  called  Mr.  Lann  and  Mr.  Lann 
told  me  I  could  bid  him  34  and  a  half.  I  reported  the  bid 
back  to  Mr.  Maher  and  he  offered  me  the  bonds  at  38  and 
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a  half.  I  reported  that  to  Mr.  Lann  and  he  said  it  was 
too  high,  and  nothing  was  done  for  quite  a  while.  Along 
in  the  afternoon  Mr.  Maher  called  again  and  said  he 
would  like  to  sell  these  bonds  and  could  we  get  him  a  better 
bid.  I  called  Mr.  Lann  and  told  him  this  fellow  had  the 
bonds  to  sell  and  could  we  do  anything  better  than  that. 
He  said,  “Well,  I’ll  tell  you,  you  can  bid  him  35  and 
a  half  if  you  want  to.”  So  I  bid  him  35  and  a  half  for 
the  five  bonds  but  he  sold  me  but  three,  that  is  all.  He  sold 
me  three  bonds.  I  asked  him  where  the  other  two  were 
and  he  told  me  they  were  in  an  account  and  he  said,  “I  am 
not  sure  whether  I  have  the  right  to  sell  them  or  not.” 
So,  those  three  bonds  were  all  that  were  bought  from  Pen- 
ington,  Colket  that  day.  Well,  I  reported  back  to  Mr.  Lann 
that  I  had  bought  three  bonds  and  he  said  to  me  then  “I 
gave  you  a  bid  for  five.”  Well,  frankly  he  had.  But  I 
said,  “All  this  fellow  wanted  to  sell  was  three  bonds. 

767  Apparently  he  did  not  want  to  sell  these  bonds  short 
or  with  the  feeling  that  he  might  get  them  and  he 

might  not.  They  were  in  an  account  and  he  could  not 
get  hold  of  this  man.”  So  I  told  Mr.  Lann  we  would  try 
tomorrow  and  see  if  we  could  get  the  other  two  bonds.  Mr. 
Lann  called  me  the  next  day  and  asked  me  about  it,  and  I 
called  Mr.  Maher  and  he  said,  “Well,  I  have  not  been 
able  to  get  in  touch  with  my  customer  here.”  Mr.  Lann 
called  me  again  and  pointed  out  the  fact  that  he  had  made 
a  bid  for  five  bonds  and  not  for  three,  and  I  called  Mr. 
Maher  again  and  he  was  a  little  bit  short  this  time  and 
told  me  that,  that  is  all  he  had  then.  He  said,  “If  I  get 
the  other  two  bonds  for  sale  I  will  let  you  know.”  And 
that  was  the  end  of  that.  So  I  bought  but  three  bonds 
from  him. 

•  ••••••••* 

768  In  each  instance  where  you  purchased  any  bonds 
from  any  brokers  you  were  purchasing  them  for  the 

account  of  M.  S.  Wien  and  Company?  A.  Correct. 
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Q.  And  in  each  instance  when  you  sold  any  bonds  you 
were  selling  them  for  the  account  of  M.  S.  Wien  and  Com¬ 
pany?  A.  Correct. 

Q.  Did  you  ever  purchase  any  Phoenix  bonds  for  your 
own  account?  A.  I  do  not  own  a  one. 

Q.  I  am  talking  about  the  firm  now.  A.  The  firm? 

Q.  Yes.  A.  The  firm  does  not  own,  was  never  long  or 
short  in  any  of  these  bonds  whatsoever.  I  do  not  know 
a  thing  about  this  company. 

•  *••••*••• 

By  Miss  Antell: 

769  Q.  Did  you  have  any  conversation  with  Mr.  Lann 
with  respect  to  the  market  in  the  bonds?  A.  The  only 
thing  that  Mr.  Lann  did  say  to  me  at  one  time,  he  said 
that  the  bonds  were  cheap.  Well,  frankly  there  is  not 
enough  dough  around  to  go  to  work  and  buy  everything 
you  hear  in  Wall  Street  that  is  supposed  to  be  cheap. 

The  Trial  Examiner:  Strike  that  out,  that  last  statement. 

By  Miss  Antell: 

Q.  Do  you  recall  on  how  many  occasions  you  called  Mas- 
terson  to  find  out  what  their  interest  in  the  bonds  were? 
A.  About  five  or  six  times. 

Q.  During  what  period?  A.  Well,  that  would  be  from 
about  the  beginning — let’s  say  in  the  early  part  of  Novem- 
bar,  the  beginning  of  November  up  to  and  including  this 
last  trade  of  January  14. 

Q.  Did  you  make  these  telephone  calls  at  the  request 
of  Mr.  Lann?  A.  Correct. 

Q.  In  each  instance?  A.  Yes. 

Q.  Tell  us  the  substance  of  the  conversations  you  had? 
A.  He  asked  me  to  call  up  Masterson  and  ask  him  if  he 
had  any  interest.  Masterson ’s  name  appeared  in  the 
sheets. 

Q.  I  think  you  are  mistaken  about  that. 

Mr.  Prager:  No  he  is  not. 


770 
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The  Trial  Examiner:  We  already  have  this  in  the  rec¬ 
ord.  I  think  it  is  a  little  repetitious. 

By  Miss  Antell: 

Q.  And  did  you  on  each  occasion  report  back  to  Mr.  Lann 
what  your  conversations  were  with  Masterson?  A.  Exactly 
what  was  said. 

Q.  On  some  of  these  occasions  did  Masterson  indicate 
an  interest  in  the  bonds  1  A.  Yes,  he  did. 

Q.  Do  you  recall  any  other  broker  that  Mr.  Lann  asked 
you  to  call?  A.  Mitchell  and  Company. 

Q.  Did  he  ask  you  to  call  Mitchell  and  Company?  A.  Yes. 
Q.  To  find  out  what  their  interest  was  in  the  bonds? 
A.  Yes. 

Q.  Around  what  period  was  that?  A.  Around  the  same 
period. 

Q.  And  did  you  call  Mitchell  and  Company?  A.  Yes.  And 
I  related  the  conversation  to  Mr.  Lann. 

Q.  And  did  Mitchell  and  Company  have  any  interest  in 

the  bonds?  A.  Well,  not  until  this  transaction  here. 

•  ••••*•••• 

771  Cross-Examination. 

By  Mr.  Prager: 

•  *#***##** 

772  Q.  Did  you  make  any  disclosure  to  anybody  else 
that  you  were  acting  for  Wien?  A.  No,  never. 

Q.  Did  you  ever  make  any  disclosure  that  you  had 

773  consummated  a  trade  for  Wien?  A.  No,  sir. 

Q.  Did  you  ever  tell  anybody  that  you  had  made 
a  trade  such  as  you  had  made  with  Knox?  A.  Did  I  ever 
what? 

Q.  Tell  anybody  about  having  consummated  a  trade  with 
Knox  and  Company?  A.  No,  sir. 

•  **#**••#* 

Q.  In  connection  with  the  trades  you  made  to  Mitchell 
and  Company,  did  you  ever  disclose  that  trade  to  any¬ 
body?  A.  To  Mr.  Lann. 
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Q.  Other  than  Mr.  Lann?  A.  No,  sir. 

Q.  And  the  trade  you  referred  to  on  January  14,  1944 
with  Masterson,  did  you  ever  disclose  that  trade  to  any¬ 
body?  A.  Only  to  Mr.  Lann. 

Q.  Other  than  Mr.  Lann?  A.  Other  than  Mr.  Lann?  No 
I  never  mentioned  it.  The  name  of  M.  S.  "Wien  was  never 
mentioned  by  me. 

Q.  Did  you  ever  disclose  that  you  had  made  a  trade  with¬ 
out  mentioning  names  ? 

774  The  Trial  Examiner:  Other  than  Mr.  Lann. 

By  Mr.  Prager: 

Q.  Other  than  Mr.  Lann.  A.  No,  sir,  I  did  not. 

Q.  You  treated  that  as  confidentially  between  a  broker  and 
his  client?  A.  That  is  true. 

776  Q.  In  connection  with  the  Knox  transaction,  did 
that  transaction  originate  by  a  call  to  you  ?  A.  From 
Mr.  Knox. 

Q.  In  the  Penington  transaction,  which  took  place  on  De¬ 
cember  10th,  did  that  originate  with  Penington?  A.  Yes, 
sir,  it  did. 

783  Cornelius  B.  Sheridan 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  Examination. 

•  ••••••••• 

The  Witness :  Cornelius  B.  Sheridan,  Mount  Airy  Road, 
Croton  on  Hudson.  I  am  a  partner  of  Mitchell  and  Com¬ 
pany,  located  at  120  Broadway. 

784  By  Miss  Antell: 

Q.  Who  are  the  partners  of  that  firm.  A.  Irving 

L.  Feltman,  C.  Benjamin  Mitchell  Jr.,  and  Alfred  I.  Abelow. 

•  ••••••••• 
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785  Q.  What  particular  functions  do  you  serve  at 
Mitchell  and  Company?  A.  A  trader  and  a  partner, 

of  course. 

Q.  Does  the  firm  have  other  traders  in  addition  to  your¬ 
self?  A.  Yes. 

Q.  Who  are  those  traders?  A.  Mr.  Feltman,  Mr.  Abelow, 
Mr.  Leibert,  Mr.  Rooney  and  Mr.  Eble. 

•  ••••#•••• 

Q.  Do  you  know  any  of  the  persons  in  the  firm  of 

786  M.  S.  Wien  and  Company?  A.  I  do. 

Q.  Who  do  you  know  there,  and  will  you  tell  us 
how  long  you  have  known  them  and  what  your  relations 
■with  them  have  been?  A.  I  have  known  Mr.  Lann  for 
approximately  ten  years  I  would  say,  as  a  trader.  My  rela¬ 
tions  with  him  have  been  entirely  business.  I  have  met  Mr. 
Wien,  both  Mr.  Wien’s  on  very  rare  occasions. 

•  ••••••••• 

Q.  Is  your  firm  a  subscriber  to  the  National  Daily  Quota¬ 
tion  Service?  A.  It  is. 

•  *•••***•* 

787  Q.  Prior  to  October  14,  1943,  did  your  firm  have 
any  interest  in  Phoenix  debentures?  A.  No.  I 

vaguely  recall  a  transaction  I  think  we  took  a  loss  on,  one 
bond  I  believe. 

Q.  When  was  that,  approximately?  A.  I  believe  that 
was  probably  about  1941. 

Q.  Do  you  recall  any  other  transaction  that  you  ever 
effected  in  Phoenix  bonds  from  that  time  up  to  the 

788  time  of  October,  1943?  A.  No. 

Q.  You  do  not  recall  any  inquiries  you  received  for 
that  bond?  A.  No. 

•  ****••#•* 

Q.  Do  you  recall  receiving  any  inquiry  for  Phoenix  bonds 
subsequent  to  October  14,  1943?  A.  I  do  not  recall  just 
the  date  on  it  but  I  received  an  inquiry  from  Goodbody 
and  Company  around  October. 
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Q.  I  show  you  Commission’s  Exhibit  No.  2,  which  is  a 
summary  of  the  quotations  in  the  National  Daily  Quotation 
Service - 

The  Trial  Examiner:  It  is  a  statement  of  it.  It  is  not 
a  summary  of  them. 

Miss  Antell :  I  am  glad,  Mr.  Examiner,  you  corrected  me. 
By  Miss  Antell : 

Q.  Does  that  refresh  your  recollection  as  to  when  that 
inquiry  came  in  from  Goodbody  and  Company? 
789  A.  Yes.  I  see  that  Mitchell  and  Company  went  into 
the  national  quotation  sheets  on  November  10.  For 
that  reason  I  would  say  that  my  inquiry  for  these  particular 
bonds  came  to  me  on  November  9. 

Q.  Prior  to  that  had  you  received  any  inquiry  for  these 
bonds?  A.  No,  ma’am. 

The  Trial  Examiner:  You  mean  you  got  an  inquiry 
on  the  bonds  the  day  before  you  listed  your  firm  in  the 
sheets? 

The  Witness:  Yes,  sir. 

By  Miss  Antell: 

Q.  Will  you  tell  us  what  you  did  at  that  time,  what 
your  inquiry  was  and  what  you  did  with  reference  to  it? 
A.  I  received  a  call  from  Goodbody  and  Company  in  refer¬ 
ence  to  Phoenix  Silk  bonds.  At  that  time,  as  I  recall  he 
told  me  that  he  was  interested  in  buying  ten  bonds,  up  as 
high  as  28,  that  he  had  purchased  one  bond  at  27  but  he 
did  not  wish  to  pay  that  high  for  additional  bonds.  Checked 
the  market  with  the  firms  who  are  working  the  sheets, 
principally  M.  S.  Wien,  F.  H.  Winter  and  Company  and 
E.  H.  Gibb  and  Company. 

Q.  Were  there  any  other  firms  in  the  sheets  at  that 
time?  A.  Warren  York  evidently  was  in  the  sheets  at  that 
time,  showing  just  on  the  bid  side  at  21.  I  question  that 
I  called  them.  I  doubt  that  I  did. 
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790  Q.  What  did  you  ascertain  with  respect  to  the  mar¬ 
ket  in  Phoenix  bonds?  A.  As  I  recall,  the  market 
was  quoted  quite  wide,  probably  like  24-9  or  approximately 
a  five  point  spread. 

Q.  And  where  did  you  ascertain  that?  A.  From  the 
firms  mentioned. 

Q.  Do  you  recall  whether  you  ascertained  from  F.  H.  Win¬ 
ter  and  Company  on  that  occasion?  A.  No,  I  do  not. 

Q.  How  about  M.  S.  Wien  and  Company  ?  With  whom  did 
you  communicate?  A.  Well,  I  do  not  know  whether  I  spoke 
to  Mr.  Lann  on  that  occasion  or  not.  I  asked  for  a  quo¬ 
tation  on  it  and  I  do  not  recall  the  conversation  on  it. 

Q.  Did  M.  S.  Wien  and  Company  indicate  to  you  that 
they  were  making  a  market  in  the  bonds?  A  .Yes. 

Q.  How  did  they  indicate  that?  A.  Well,  undoubtedly 
by  giving  me  a  two-sided  market. 

Mr.  Prager:  I  move  to  strike  it  out,  Mr.  Examiner;  as 
to  “ undoubtedly.’ ’ 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 


791  By  Miss  Antell: 

Q.  With  respect  to  E.  H.  Gibb  and  Company,  did 
they  indicate  to  you  on  the  inquiry  that  you  made  at  the 
time  that  they  were  making  a  market  in  the  bonds?  A. 
Well,  it  is  very  difficult  to  recall  a  conversation  at  that 
time,  and  whether  they  also  gave  me  a  two-sided  market 
I  would  hesitate  to  say.  But  from  my  own  conclusions  of 
checking  the  market  I  had  decided  that  the  market  was 
quiet  then  on  the  bonds,  that  they  were  not  going  to  be 
an  easy  bond  to  purchase.  The  bid  seemed  to  be,  to  me, 
a  little  better  than  the  offering.  For  that  reason  I  con¬ 
cluded  that  I  could  best  serve  my  customers’  interests  by 
going  in  the  sheets,  “0  W,”  offerings  wanted,  and 

792  in  turn  submit  any  offerings  that  I  would  receive 
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to  them,  and  let  them  decide  whether  the  offering  was  in 
line  or  not. 

**••••*•#* 

By  Miss  Antell: 

Q.  Mr.  Sheridan,  did  you  check  the  market  in  Phoenix 
bonds  at  the  time  of  the  inquiry  from  Goodbody  and  Com¬ 
pany  with  anybody  other  than  F.  H.  Winter,  M.  S.  Wien 
and  E.  II.  Gibb  and  Company?  A.  Not  that  I  recall. 

Q.  You  went  in  on  November  10,  in  the  National  Daily 
Quotation  Service  with  an  “O  W”?  A.  Yes. 

Q.  And  •with  no  other  side  of  the  market  showing?  A. 
That  is  correct. 

**•#••**•# 

793  The  Trial  Examiner:  I  notice,  Mr.  Sheridan,  that 
the  original  “OW”  went  for  only  one  issue,  and  that 

for  the  next  six  issues  you  had  “price.” 

The  Witness:  Well,  as  I  recall,  my  reason  for  that,  sir, 
was  there  was  somebody  showed  a  35  bid.  I  wished  to  top 
them,  and  I  went  in  25  and  a  quarter  bid. 

By  Miss  Antell : 

Q.  What  do  you  mean,  somebody  showed  a  bid?  How 
did  they  show  that  to  you?  A.  Well,  in  the  sheets  it  ap¬ 
peared  “25.” 

Q.  Who  showed  that  bid?  A.  It  does  not  show- 

794  here.  I  must  have  had  a  quotation  or  an  indication 
that  25  was  bid,  so  that  I  put  it  in  25  and  a  quarter 

bid. 

Q.  How’  did  you  get  that  indication,  by  telephoning  any¬ 
body?  A.  Yes,  or  receiving  a  call  from  somebody  who  said 
they  were  interested  in  buying  them  at  25. 

795  By  Miss  Antell: 

Q.  What  bids  did  you  list  in  the  national  quota¬ 
tion  sheets  after  November  10?  A.  Reading  from  this  rec- 
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ord  here,  on  November  12,  I  inserted  a  25  and  one  quarter 
bid,  on  November  13,  I  inserted  a  25  and  one  quarter  bid, 
on  November  15,  I  inserted  a  25  and  one  quarter  bid,  on 
November  16,  26  and  a  quarter,  on  the  17th,  26  and  one 
half,  on  the  18th,  27  and  a  half  and  on  the  19th,  0.  W.  From 
that  time  on  I  dropped  the  listing. 

Q.  Will  you  tell  us  how  you  determined  the  respective 
bids  that  you  should  list  in  the  National  Quotation  Service? 
A.  Well,  on  November  10  and  13th  and  15th,  which  is  25 
and  a  quarter — I  have  explained  my  reason  for  having  the 
25  and  a  quarter  bid. 

Q.  That  reason  was  what?  A.  That  I  had  be- 
796  come  of  the  opinion  that  25  was  bid  for  the  bonds 
in  the  street  and  I  wished  to  top  that  bid. 

The  Trial  Examiner:  Let  me  ask  you  a  question,  Mr. 
Sheridan:  On  your  inquiry  from  Goodbody,  did  they  in¬ 
dicate  to  you  that  they  wanted  to  buy  some  bonds? 

The  Witness:  Yes,  sir. 

#••*•••••« 

The  Trial  Examiner:  At  what  price? 

The  Witness:  Up  to  28. 

The  Trial  Examiner:  Didn’t  your  inquiry  from  F.  H. 
Winter  indicate  that  they  were  willing  to  sell  them  at  25? 

The  Witness :  As  I  recall,  Goodbody  had  told  me  they  had 
called  F.  H.  Winter  and  received  a  market  something  like 
perhaps  21-5,  nominally,  so  more  than  likely  I  did  not  cail 
F.  H.  Winter. 

The  Trial  Examiner:  You  do  observe  now,  in  looking  at 
the  transcript  of  the  record  of  the  national  quotation  sheets, 
that  F.  H.  Winter  from  November  3,  to  November  10,  quoted 
bonds  at  21-25? 

The  Witness :  I  do,  sir. 

The  Trial  Examiner :  You  now  state  that  your  recollec¬ 
tion  is  that  Goodbody  told  you  they  had  checked  with  Win¬ 
ter  and  found  it  merely  a  nominal  quote? 

The  Witness :  That  is  correct. 
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797  By  Miss  Antell: 

Q.  AVhat  do  you  mean  by  that?  A.  In  name  only. 

Q.  Continue  with  your  reasons  as  to  why  you  raised  your 
bid?  A.  On  November  16,  or  rather  on  November  15,  I 
noticed  in  the  sheets,  26  bid.  I  wished  to  top  that  because, 
as  I  said,  my  limit — 1  knew  Goodbody  would  pay  up  to  28. 
I  went  in  the  sheets,  26  and  one  quarter  bid.  The  follow¬ 
ing  day,  assuming  that,  to  use  the  vernacular,  we  were  play¬ 
ing  tag,  that  the  man  who  was  using  the  26  bid  would  top 
iny  bid,  I  made  my  bid  26  and  a  half  bid.  However,  he  had 
outguessed  me  and  made  it  a  27  bid. 

Q.  Who  was  it  that  was  making  these  bids?  A.  Reading 
from  this  record,  E.  H.  Gibb  and  Company. 

Q.  So  that,  when  you  say  you  were  playing  tag,  you  w’ere 
playing  tag  with  E.  H.  Gibb  and  Company?  A.  Well,  to 
the  extent  of  me  trying  to  have  a  higher  bid  appear  in  the 
sheet  than  he  had  so  that  perhaps  I  would  have  a  preference 
from  an  outsider  who  wished  to  sell  the  bonds. 

Q.  Now,  with  respect  to  the  last  bid  you  made?  A.  On 
November  17,  there  appeared  in  the  sheets  27  bid,  which 
I  topped  by  going  in,  27  and  a  half  bid,  and  I  see  the 
following  day  or  that  day  there  appeared  in  the 
79S  sheets  a  30  bid,  which  was  entirely  beyond  my  limit, 
and  the  following  day  I  just  went  in  “0  W”.  And 
inasmuch  as  the  bonds  were  then  beyond  the  price  Good- 
body  and  Company  wished  to  pay  I  discontinued  my  listing. 

The  Trial  Examiner :  Until  December  2,  next  sheet. 

The  Witness:  I  believe  Mr.  Feltman  can  explain  that 
better  than  myself.  I  did  not  list  them  on  December  2,  per¬ 
sonally. 

Bv  Miss  Antell: 

Q.  You,  however,  listed  the  bids  that  appeared  for 
Mitchell  and  Company  during  the  period  from  November 
10,  through  November  19?  A.  Correct. 

Q.  During  that  period  did  you  have  any  communications 
with  anyone  at  M.  S.  Wien  and  Company  offering  you  any 
bonds  ?  A.  Yes. 


141 


Q.  Will  vou  tell  us  with  whom  you  talked  and  what  that 
conversation  was,  the  substance?  A.  Well,  I  cannot  defi¬ 
nitely  say  who  I  talked  to.  I  called  as  a  trader  or  they 
called  me  as  a  trader,  and  as  I  recall  there  was  an  offering 
shown  to  me  of  around  the  29  level  and  I  am  not  isure 
whether  it  was  five  or  ten  bonds.  I  in  turn,  of  course,  sub¬ 
mitted  them  and  did  not  get  any  increase  in  my  inquiry 
and  no  further  interest  in  the  bonds.  So  not  having 
799  anything  on  the  current  market  in  the  bonds,  I  dis¬ 
continued  the  listing. 

Q.  Those  five  bonds,  whatever  number  was  offered  to  you 
at  that  time,  were  by  M.  S.  Wien  and  Company?  A.  That  is 
true. 

Q.  Did  E.  H.  Gibb  and  Company  offer  you  any  bonds 
during  that  period?  A.  Not  that  I  recall. 

Q.  In  inquiring  from  M.  S.  Wien,  talking  to  M.  S.  Wien 
during  this  period,  did  you  tell  anyone  at  M.  S.  Wien  and 
Company  what  your  interest  was  or  give  any  indication 
of  the  extent  of  your  interest  in  Phoenix  bonds?  A.  I  doubl 
it  very  much. 

Q.  When  M.  S.  Wien  and  Company  offered  you  five  bonds 
did  you  indicate  to  them  that  you  were  interested  in  as  many 
as  five  bonds,  or  more  than  that  amount?  A.  I  would  doubt 
it.  He  would  probably  come  in  and  say,  “Well,  I  can  offer 
you  five  bonds  at  29,”  and  I  would  say  to  him  “I  will  sub¬ 
mit  it  and  see  if  I  can  get  an  order.” 

Q.  Did  you  tell  M.  S.  Wien  and  Company  for  whom  you 
were  acting?  A.  No,  I  did  not. 

•  ***•*•••# 

S03  Q.  Did  you  know  that  on  and  after  December  2, 
1943,  your  sole  interets  in  the  bonds  was  for  M.  S. 
804  Wien  and  Company?  A.  Well,  yes. 

Q.  How  did  you?  A.  In  the  capacity  I  might  say, 
the  same  as  Goodbody  and  Company’s  inquiry  to  us. 

Q.  On  and  after  December  2,  1943,  however,  you  had 
no  further  interest  from  Goodbody  and  Company?  A.  That 
is  true. 
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Miss  Antell:  That  is  all. 

The  Trial  Examiner:  That  is  his  firm’s  interest  he  is 
talking  about,  not  his  personal? 

Mr.  Prager:  Yes. 

Cross-Examination. 

By  Mr.  Prager: 

Q.  Didn’t  you  state,  after  the  Goodbody  inquiry  ended 
and  when  the  December  listings  began,  that  Mr.  Feltman 
would  discuss  that?  A.  I  did. 

Q.  Is  that  because  he  handled  it  at  the  time?  A.  That 
is  true. 

Q.  And  your  statement  now  that  your  interest  was  for 
Wien,  was  that  because  you  had  something  to  do  with  it ' 

A.  I  did  not  have  anything  to  do  with  it. 

•  #**•••••* 

806  Q.  The  fact  that  you  listed  Phoenix  bonds  from 
November  10th,  through  the  18th,  inclusive,  did  not 

indicate  that  you  had  any  orders,  did  it?  A.  I  did  not  have 
any  orders. 

807  Q.  You  went  on  the  sheet  in  order  to  attract  busi¬ 
ness  ?  A.  Correct. 

Q.  Because  you  knew  somebody  was  interested  in  the 
security  ?  A.  Correct. 

Q.  Is  that  a  common  custom  in  your  business?  A.  I 
would  say  yes,  it  is. 

Q.  In  this  particular  instance,  from  November  9,  to  No¬ 
vember  18,  you  were  interested  in  getting  selling  offers;  i< 
that  correct?  A.  Yes,  sir. 

The  Trial  Examiner:  Within  a  price  range. 

By  Mr.  Prager: 

Q.  Selling  offers  within  the  price  range  which  you  listed ; 
is  that  right?  A.  Yes. 

Q.  Because  your  interest  at  the  time  was  an  inquiry  from 
somebody  who  was  willing  to  buy?  A.  Yes,  sir. 

Q.  And  that  is  why  you  were  only  in  on  the  “ 0  W”  sid  * 
of  the  sheet?  A.  Yes,  sir. 
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Q.  And  during  that  period  you  were  not  listed  as  beiiu. 
on  the  “B  W”  side?  A.  Eight. 

808  Q.  You  had  nothing  to  sell?  A.  That  is  correct. 
Q.  You  merely  had  an  inquiry  about  the  securities? 

A.  True. 

The  Trial  Examiner:  He  had  more  than  that.  He  ha> 
already  testified  that  Goodbody  said  they  would  buy  a 
certain  number  of  bonds  within  a  certain  price  range. 

By  Mr.  Prager: 

Q.  Did  Goodbody  say  they  were  interested  or  did  tin; 
give  you  an  order?  A.  I  had  no  order.  They  were  inter 
ested  in  buying. 

Q.  The  prices  which  you  listed  in  the  sheets,  commenc¬ 
ing  with  November  12,  1943,  and  ending  November  18, 
1943,  were  they  prices  which  you  determined  to  put  in  o;i 
your  own?  A.  Yes,  sir. 

Q.  You  determined  the  price  you  would  have  published 
for  your  firm  in  these  securities  on  these  days?  A.  I 
did. 

Q.  And  1  believe  you  stated  that  some  of  your  prices 
were  in  excess  of  those  that  had  been  published  the  previ¬ 
ous  day  by  others?  A.  Yes,  sir. 

Q.  Were  you  making  a  market  in  this  stock?  A.  I  was 
not. 

809  Q.  Were  you  making  the  market  in  the  bonds?  A. 
I  was  not. 

«#*•••••#• 

By  Mr.  Prager: 

Q.  Will  you  tell  us  why  you  stated  Wien  and  Company 
was  making  the  market? 

The  Trial  Examiner:  He  has  already  said  they  were  on 
both  sides  of  the  market  and  from  that  he  concluded  they 
were  making  the  market. 

Q.  Does  that  state  your  position,  Mr.  Sheridan?  A.  Yes, 
sir. 
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Q.  Is  that  true  where  there  is  no  price  listed?  A.  Yes, 
sir. 

Q.  Is  it  your  understanding  that  where  a  man  shows 
his  interest  in  the  sheets  he  is  making  a  market  ?  A.  No, 
sir. 

810  The  Trial  Examiner:  On  both  sides  of  the  sheet. 
By  Mr.  Prager: 

Q.  Where  a  man  shows  his  interest  on  both  sides,  is  he 
then  making  a  market?  A.  Yes,  sir. 

Q.  Whether  he  lists  a  price  or  not?  A.  Yes. 

Q.  What  market  did  you  understand  Mr.  Wien  was  mak¬ 
ing  in  that  bond  w’hen  he  listed  “0  W,  B  W.”?  A.  The 
only  way  I  could  ascertain  that  would  be  to  call  him  and 
ask  him  the  market. 

•  #•••••••* 

815  Q.  Has  the  firm  a  good  reputation?  A.  I  have  no 
knowledge  of  any  scandal  against  the  firm. 

Q.  Would  you  say  they  have  a  good  reputation  as  far  as 
you  are  concerned?  A.  I  would.  We  do  not  hesitate  to 
trade  with  them. 

*###••••** 

Q.  As  a  broker  would  you  ever  disclose  what  you  were 
doing  for  your  client?  A.  I  would  not. 

816  The  Witness:  May  I  state  here  you  called  to  my 
attention  the  fact  that  I  made  the  statement  that  we 

were  in  the  sheets  in  December  for  the  sole  purpose  of 
being  in  there  for  M.  S.  Wien  and  Company.  That,  of 
course,  was  my  understanding,  but  that  would  not  have 
perhaps  prevented  Mitchell  and  Company  from  making  an 
outside  transaction  in  which  Wien  and  Company  was  not 
involved  providing,  we  will  say,  Wien  and  Company  knew 
the  circumstances.  In  other  words,  I  would  not  say  that 
our  inquiry  from  Wien  and  Company  pinned  us  down  to 
exact  orders  or  exact  repetition  of  everything  in  the  bonds 
that  came  to  our  attention. 
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The  Trial  Examiner:  I  have  attempted  to  avoid,  on  your 
behalf,  testimony  about  what  your  partners  did.  Now, 
you  seem  to  be  testifying  now  what  your  partners  did. 
817  The  Witness:  Will  you  please  excuse  me?  That 
■would  be  my  understanding  of  an  inquiry  that  Mr. 
Feltman  had. 

819  Irving  L.  Feltman. 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  Examination. 

By  Miss  Antell: 

Q.  Mr.  Feltman,  you  are  a  member  of  the  firm  of  Mitchell 
and  Company,  a  partner  thereof,  are  you  not?  A.  Yes. 

####«**#** 

820  Q.  Do  you  know  any  of  the  members  of  the  firm 
of  M.  S.  Wien  and  Company?  A.  Yes,  I  know  them 

all  intimately. 

Q.  Three  partners?  A.  Yes.  Mr.  Lann,  Mr.  Wynn  and 
Mr.  Melville  Wien. 

Q.  How  long  have  you  known  them?  A.  I  have  known 
them  approximately  seventeen  years. 

Q.  Have  your  relations  with  them  been  confined  solely 
to  business  relations?  A.  No,  we  know  each  other  socially. 
Q.  That  includes  the  three  partners?  A.  Pardon  me? 

Q.  That  includes  the  three  partners?  A.  Yes. 

Q.  In  the  course  of  your  business  relations  you  have  done 
business  with  M.  S.  Wien  and  Company?  A.  Yes. 

Q.  Will  you  generally  describe  the  character  of  the 
business  you  have  done  with  that  firm?  A.  Well,  we  would 
interchange  ideas  in  various  situations  that  we  may  either 
originate  individually  or  collectively. 

Q.  Did  any  member  of  the  firm  of  M.  S.  Wien  and  Com¬ 
pany  have  occasion  to  discuss  with  you  the  Phoenix 
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S21  Silk  Corporation  debentures?  A.  Yes,  I  had  occa¬ 
sion  to  discuss  it  with  Mr.  Lann. 

Q.  When  was  that  ?  A.  Oh,  that  was  around  in  December, 
1943. 

Q.  Prior  to  that  time,  did  you  have  occasion  to  discuss  it 
with  him?  A.  I  do  not  recall. 

#*#•*••••• 

823  Q.  Will  you  tell  us  what  transactions  the  firm  of 
Mitchell  and  Company  had  in  Phoenix  debentures 

from  October,  1943,  through  March  31st,  1944?  A.  On  De¬ 
cember  2nd,  1943 - 

Q.  Are  you  reading  the  trade  date  now,  Mr.  Feltman? 
A.  Yes,  I  am  reading  the  trade  date.  On  December  2nd, 
1943,  we  purchased  one  bond  from  E.  H.  Gibb  and  Company 
at  35.  The  blotter  date  is  December  6th.  On  December  3rd, 
1943,  we  sold  one  bond  to  E.  F.  Waterbury  and  Company 
at  38,  for  the  account  of  M.  S.  Wien  and  Company.  The 
blotter  date  is  December  7th. 

On  January  1st,  1944,  we  purchased  a  $250  bond  from 
P.  F.  Fox  and  Company,  at  34  and  a  half,  for  the  account 
of  M.  S.  Wien  and  Company  and  charged  the  commission 
of  $2.50.  The  blotter  date  was  January  12th,  1944. 

Q.  With  respect  to  December - 

The  Trial  Examiner:  What  commission  did  you  get 
from  Wien  on  that  transaction? 

The  Witness:  On  the  one  bond  sold  to  Waterbury  we 
received  a  commission  of  $5. 

824  By  Miss  Antell: 

Q.  With  respect  to  the  transaction  with  Fox  and 
Company,  you  acted  as  brokers  for  M.  S.  Wien  and  Com¬ 
pany?  A.  That  is  true. 

Q.  And  with  respect  to  the  Waterbury  transaction,  in 
what  capacity  did  you  act  for  whom?  A.  We  acted  as  broker 
for  M.  S.  Wien  and  Company. 

Q.  You  mentioned  a  December  transaction.  What  did  you 
do  with  the  bond  that  you  bought  from  E.  H.  Gibb  and 
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Company  on  December  2nd,  1943?  A.  We  purchased  a 
bond  from  E.  H.  Gibb  and  Company  on  December  2nd,  and 
sold  a  bond  on  the  following  day  to  M.  S.  Wien  and  Com¬ 
pany.  We  purchased  the  bond  at  35  from  E.  H.  Gibb  and 
Company  on  December  2nd,  and  on  the  following  day  sold 
it  to  M.  S.  Wien  and  Company  at  35  and  a  half,  in  both 
instances  acting  as  principal. 

Q.  And  those  are  the  only  transactions  you  effected  in 
Phoenix  bonds  during  the  period  mentioned?  A.  Yes. 

Q.  Now,  tell  me,  with  reference  to  any  conversations  you 
had  with  M.  S.  Wien  and  Company,  when  your  attention 
was  first  called  to  Phoenix  debentures  after  October,  1943  V 
A.  My  recollection  is  that  I  spoke  to  Mr.  Lann  of  M.  S. 
Wien  and  Company  in  connection  with  Phoenix  bonds,  and 
Mr.  Lann  gave  me  some  statistical  data  in  connec- 
825  tion  with  the  bonds,  the  sum  and  substance  of  which 
was  that  the  bonds  were  a  good  purchase  at  the  time. 

Q.  When  was  that?  A.  That  was  around  the  beginning 
of  December,  1943. 

Q.  Did  you  have  any  occasion  to  talk  to  Mr.  Lann  before 
that  time  in  connection  with  the  Goodbody  interest  shown? 
A.  I  may  have,  in  Mr.  Sheridan’s  absence. 

Q.  What  was  the  substance  of  your  conversations  at 
that  time?  A.  That  may  have  been  a  request  for  the 
current  quotation  of  the  bonds. 

Q.  Tell  us  what  this  conversation  that  you  mentioned 
with  Mr.  Lann  where  he  discussed  Phoenix  debentures  with 
you — you  say  was  December,  1943?  A.  That  is  right. 

Q.  Can  you  fix  it  more  accurately,  as  to  when  in  Decem¬ 
ber  it  was  ?  A.  It  was  December  2nd,  1943. 

Q.  Did  he  call  you  at  that  time?  A.  No,  I  spoke  to  him 
I  think  I  called  him. 

Q.  Will  you  give  us  the  whole  of  that  conversation?  A.  To 
the  best  of  my  recollection  we  discussed  the  bond  and  we 
noted  the  quotation  in  the  sheets,  which  that  time  I  remem¬ 
ber  was  quoted  30-35. 
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Q.  You  say,  “We  noted/ ’  Who  do  you  mean  by 

826  “We”!  A.  That  is,  I  noted.  I  noted  that  the  quo¬ 
tation  in  the  sheet  was  30-35. 

Q.  How  did  you  know  that?  A.  From  the  quotation 
sheets. 

Q.  Did  you  look  up  the  bond  after  you  had  the  conversa¬ 
tion  with  Mr.  Lann  when  he  told  you  it  was  a  good  buy? 
A.  Simultaneously. 

Q.  What  was  the  rest  of  the  conversation  with  him? 
A.  After  the  discussion  as  to  the  type  of  security  and 
the  so-called  romance  in  the  bonds,  Mr.  Lann  suggested 
that  I  put  an  order  in,  or  rather  put  a  listing  in  the  sheets 
for  four  bonds  at  32  and  a  half. 

Q.  Did  he  specify  that  particular  listing?  A.  Yes. 

Q.  And  he  asked  you  to  go  into  the  National  Daily  Quo¬ 
tation  Service  Sheets  with  that  listing.  A.  That  is  my  rec¬ 
ollection. 

The  Trial  Examiner:  Did  you  withdraw  it  the  next  day? 
The  Witness:  No. 

By  Miss  Anteil: 

Q.  What  else  did  he  tell  you  at  that  time  with  respect 
to  further  quotations?  A.  There  wasn’t  anything  further 
said.  I  mean,  that  quotation  appeared  that  day 

827  and  thereafter  I  recall  very  little,  if  any,  conversation 
at  all  with  respect  to  placing  any  listing  in  the  sheets 

for  him. 

Q.  On  that  particular  day  you  went  in,  bid  4  at  32  and 
a  half,  “B.W.”  Did  he  ask  you  to  put  in  a  “B  W”  also? 
A.  No.  That  may  have  been  my  own  thought  on  it. 

Q.  Did  he  ask  you  to  continue  your  listings  in  the  sheets  ? 
A.  No.  No,  he  did  not  ask  me  to  continue  the  listings  in 
the  sheets.  I  did  that  of  my  own  volition  in  view  of  the 
fact  that  I  knew  he  had  a  continuing  interest  and  that  I 
could  most  always  obtain  a  quotation  or  the  market  from 
him  in  connection  with  those  bonds. 


149 


Q.  However,  in  inserting  that  particular  listing  of  four 
bonds  at  32  and  a  half,  you  considered  you  were  acting  on 
behalf  of  M.  S.  Wien  and  Company?  A.  Yes. 

Q.  At  that  time  did  you  have  any  other  interest  in  the 
Phoenix  bonds  ?  A.  We  had  no  other  orders  or  any  inquiries 
from  other  brokers. 

********** 

828  By  Miss  Antell: 

Q.  Did  Mr.  Lann  in  that  first  conversation  ask  you 
to  show  him  any  offerings  that  you  might  receive,  or  any 
inquiries?  A.  Yes;  I  might  say  any  inquiries. 

Q.  He  did  ask  you  to  refer  to  him  any  inquiries  you 
might  receive?  A.  Well,  that  was  the  natural  procedure. 

Q.  With  respect  to  these  four  bonds  that  you  went  into 
at  32  and  a  half,  did  you  consider  that  a  definite  order 
from  M.  S.  Wien  and  Company  for  which  you  were  to 
act  as  broker  for  him?  A.  Yes. 

Q.  And  you  thereupon  gave  instructions  to  list  that  bid 
of  32  and  a  half  for  four  bonds  in  the  National  Quotation 
Sheets?  A.  Yes. 

Mr.  Prager:  Mr.  Examiner,  might  I  ask  that  this  witness 
testify  on  direct,  instead  of  this  method  of  procedure  that 
we  are  having? 

********** 

830  Q.  With  respect  to  that  December  2nd,  1943,  occa¬ 
sion,  what  further  conversations  did  you  have  with 
M.  S.  Wien  and  Company,  any  member  of  that  firm,  on  that 
day?  As  I  recall,  after  inserting  the  listing  in  the  National 
Quotation  Sheets  on  December  2nd,  I  had  occasion  to  talk 
to  Mr.  Lann  later  in  the  afternoon,  and  he  asked  me  to 
call  E.  H.  Gibb  and  Company  for  a  market  and  how  two 
bonds  would  be  offered.  I  did  that  and  Gibb’s  market  at 
that  time  was  30  bid,  offered  at  35.  However,  his  offering 
was  good  for  only  one  bond.  This  I  communicated  to  Mr. 
Lann  who  authorized  me  to  purchase  one  bond. 
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Q.  At  the  time  Mr.  Lann  asked  you  to  insert  a  bid  of  four 
bonds  at  32  and  a  half  in  the  National  Quotation  Sheets, 
did  you  at  that  time  make  any  inquiries  around  the  street 
as  to  what  the  market  in  the  bonds  was?  A.  No,  I  did  not 
call  any  other  brokerage  house. 

Q.  Was  that  according  to  your  usual  procedure 
831  where  you  get  an  inquiry,  Mr.  Feltman?  A.  Well, 
in  an  inactive  situation  of  this  sort  I  would  say  it 
is  usual. 

Q.  Well,  you  looked  at  the  National  Quotation  Sheets  at 
that  time?  A.  Yes. 

Q.  And  you  saw  that  other  brokers  were  listing  quota¬ 
tions  for  this  bond  at  that  time,  did  you  not?  A.  Yes,  but 
I  said  a  moment  ago  that  I  was  instructed  to  go  to  E.  H. 
Gibb  and  Company. 

Q.  However,  before  you  were  instructed  to  go  to  E.  H. 
Gibb  and  Company  as  I  understood  you  to  say,  you  just 
were  asked  to  list  a  specific  quotation  of  32  and  a  half  for 
four  bonds.  At  that  time  did  you  check  the  market? 
A.  Well,  other  than  the  quotations  that  I  saw  in  the  sheets, 
which  I  think  was  quoted  at  30-35,  it  was  my  thought  that 
a  bid  of  32  and  a  half  in  that  market  was  not  out  of  line. 
**•*•••••• 

834  By  Miss  Antell : 

Q.  Did  Mr.  Lann  give  you  any  instructions  at  that  time  ? 

Mr.  Prager:  I  object  to  the  characterization. 

The  Trial  Examiner :  Overruled.  She  can  ask  him  if  he 
gave  instructions.  I  do  not  know  whether  he  did  or  did  not. 
She  is  entitled  to  ask  whether  or  not  he  did. 

The  Witness:  As  I  recall  it,  I  was  asked  to  call  E.  H. 
Gibb  and  Company  for  the  market  and  offering  of  two 
bonds.  I  did  and  E.  H.  Gibb  gave  me  a  market  of  30-35, 
but  the  offering  was  good  for  one  bond.  This  I  communi¬ 
cated  to  Mr.  Lann. 
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By  Miss  Antell: 

835  Q.  And  what  did  Mr.  Lann -  A.  And  there¬ 

upon  received  instructions  to  purchase  one  bond. 

Q.  This  was  on  December  2nd,  1943?  A.  Yes. 

*  •  * 

•  *•*•••*#*# 

The  Trial  Examiner:  In  what  capacity  did  you  act  in 
completing  that  transaction? 

The  Witness :  At  the  time  of  my  instructions  to  purchase 
one  bond,  I  had  no  idea  in  just  what  capacity  I  was  going 
to  act.  I  may  have  acted  as  a  broker  in  that  transaction 
or  I  may  have  acted  as  a  principal  in  that  transaction. 

The  Trial  Examiner:  How  did  you  report  it? 

The  Witness:  I  purchased  one  bond. 

The  Trial  Examiner:  In  what  capacity? 

The  Witness  Well,  I  purchased  the  one  bond  as  far  as 
E.  H.  Gibb  and  Company  was  concerned  —  I 

836  purchased  the  one  bond  from  them  as  principal,  but 
my  instructions  from  the  other  side  could  be  either 

to  sell  it  to  the  man  who  gave  me  the  order  at  a  net  price - 

The  Trial  Examiner:  If  you  bought  that  on  instruction 
of  Wien  you  bought  it  as  their  agent,  did  you  not? 

The  Witness:  Yes,  that  would  be  as  their  agent  or _ 

By  Miss  Antell : 

Q.  You  were  buying  that  bond  on  orders  from  M.  S. 
Wien  and  Company?  A.  Yes,  that  is  right. 

Q.  What  arrangement  did  you  have,  if  any,  with  M.  S. 
Wien  and  Company  as  to  your  compensation  at  that  time? 
A.  There  was  no  arrangement  mentioned  at  the  time. 

Q.  Did  you  have  a  general  arrangement  with  respect 
to  any  business  you  might  do  for  M.  S.  Wien  and  Com¬ 
pany?  A.  No. 

Q.  Did  you  report  that  to  Mr.  Lann,  what  had  occurred 
with  respect  to  the  purchase  of  that  bond?  A.  Yes,  I  re¬ 
ported  the  purchase  of  the  one  bond. 

Q.  What  did  he  tell  you  at  that  time?  A.  As  I  recall  I 
was  told  to  hold  the  bond  and  that  I  would  receive  a 
report  the  following  day. 
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Q.  Who  told  you  that?  A.  Mr.  Lann. 

Q.  Did  you  hold  the  bond  as  he  asked  you  to  and 
837  report  to  him  the  following  day?  A.  Yes. 

Q.  What  did  you  do  then?  A.  The  following  day? 
Q.  Yes.  A.  The  following  day  I  sold  the  bond  which  I 
had  purchased  at  35  to  M.  S.  Wien  and  Company  at  35  and 
a  half. 

•  ••••***•* 

By  Miss  Antell: 

Q.  Did  Mr.  Lann  tell  you  how  to  confirm  that  transac¬ 
tion?  A.  Yes. 

Q.  Tell  us  what  he  told  you?  A.  “In  connection  with  the 
one  bond  you  purchased  yesterday  at  35,  you  are  selling  me 
the  bond  at  35  and  a  half.,, 

Q.  You  recorded  the  transaction  accordingly?  A.  Yes. 

**•••••••* 

840  By  Miss  Antell: 

Q.  Mr.  Feltman,  did  Mr.  Lann  inform  you  at  the 
time  you  made  that  purchase  of  one  Phoenix  bond  from 
E.  H.  Gibb  and  Company,  that  E.  H.  Gibb  and  Company 
were  in  that  transaction  acting  for  M.  S.  Wien  and  Com¬ 
pany?  A.  No. 

841  Q.  Did  you  know  that  you  were  buying  Wien’s 
bond.  A.  No. 

Q.  After  your  first  listing  of  four  bonds  at  32  and  a 
half,  did  Mr.  Lann  ask  you  to  continue  listings  in  the  sheet  ? 
A.  No. 

Q.  At  no  time?  A.  I  do  not  recall  any,  no. 

Q.  Did  he  tell  you  that  he  had  further  interest  in  the 
bonds?  A.  Yes,  I  knew — well,  he  did  not  tell  me  but  I  knew 
he  had  a  continuing  interest  in  the  bonds. 

Q.  Did  your  firm,  after  that  first  listing,  have  any  other 
interest  shown  in  those  bonds  other  than  M.  S.  Wien  and 
Company?  A.  Well,  having  been  in  the  sheets  for  those 
days,  I  might  have  received  calls  from  other  brokers  for 
quotations,  but  I  do  not  recall  specifically  from  whom. 
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Q.  You  went  into  the  sheets  thereafter,  Mr.  Feltman, 
“WO,¥BW”!  A.  Yes. 

Q.  Did  you  have  any  bonds  to  offer?  A.  No. 

Q.  Did  Mr.  Lann  tell  you  that  he  would  supply  you 
with  any  bonds?  A.  No. 

842  Q.  Will  you  tell  us  why  you  went  in  with  “0,WB 
W”? 

Mr.  Prager:  I  object. 

The  Trial  Examiner:  He  was  only  asking  for  a  bid.  He 
did  not  have  to  have  bonds  to  ask  for  a  bid. 

Miss  Antell:  How  about  the  “B  W”? 

By  Miss  Antell: 

Q.  You  were  appearing  on  both  sides  of  the  market  at 
that  time?  A.  “0  W,  B  W”  does  not  mean  a  market.  It 
simply  means,  in  the  parlance  of  the  trade,  an  interest  in 
the  bonds  subject  to  negotiation. 

Q.  Did  you  have  such  interest  in  the  bonds  for  your 
own  account  at  that  time?  A.  For  our  own  account,  no. 

Q.  For  whose  account  did  you  have  any  interest?  A.  Pri¬ 
marily  M.  S.  Wien  and  Company,  but  there  might  have 
been  other  interests  evidenced  themselves  during  the  course 
of  the  listing. 

Q.  Do  you  know  of  any  other  interest  than  M.  S.  Wien 
and  Company?  Did  you  have  any  other  interest  at  that 
time,  December  2nd  and  3rd,  1943?  A.  No,  not  that  I  recall. 
But  having  had  interest  in  the  bonds  prior  to  that  from 
Goodbody  and  Company,  that  interest  might  have  been 
awakened  again. 

Q.  You  had  no  further  inquiry  from  Goodbody  and 

843  Company  at  that  time,  did  you?  A.  No,  I  did  not. 

Q.  The  only  inquiry  you  had  at  that  time  was  from 
M.  S.  Wien  and  Company?  A.  That  is  right. 

*#••#•••#• 

By  Miss  Antell: 

Q.  Did  you  effect  the  transaction  with  Waterbury  and 
Company?  A.  Yes,  I  did. 
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Q.  Will  yon  tell  us  the  circumstance  of  that  transaction? 
A.  I  received  a  call  from  Waterburv  for  a  quotation  on  the 
Phoenix  bonds  and  in  turn  I  asked  Mr.  Lann,  or  passed  on 
the  inquiry  to  Mr.  Lann,  told  him  that  I  had  Waterburv 
on  the  wire  and  asked  him  what  the  market  was.  He  told 
me  and  I  quoted  to  Waterbury  34  bid,  offered  38.  Water- 
bur}*  asked  for  an  offering  of  bonds.  I  do  not  recollect 
whether  it  was  one  bond  or  five  bonds,  but  in  any  event  we 
sold  them  one  bond  at  38  and  I  conveyed  that  to  Mr.  Lann, 
who  thereby  gave  me  half  a  point  commission  on  the 
844  transaction. 

Q.  Do  you  recall  any  other  inquiries  you  received 
during  this  period?  A.  No,  I  don’t. 

Q.  However,  as  to  any  inquiries  you  received  for  Phoenix 
bonds  during  this  period,  you  conveyed  them  to  Mr.  Lann? 

Mr.  Prager:  I  object  to  the  form  of  the  question. 

The  Trial  Examiner:  Read  it  please. 

(Question  read). 

The  Trial  Examiner:  Overruled. 

The  Witness:  I  think  I  did. 

By  Miss  Antell: 

Q.  You  ceased  your  listings  for  Phoenix  bonds  in  the 
National  Quotation  Service  Sheets  on  January  5th,  your 
last  listing  being  January  4th,  1944,  “0  W,  B  W.”  Will 
you  tell  us  why  you  ceased  your  listings  at  that  time?  A. 
Yes.  We  rotated  our  listings.  Not  having  had  a  transac¬ 
tion  for  almost  a  month,  we  decided  not  to  list  the  security 
any  longer  because  of  the  inactivity. 

•  *•••••••* 

Cross-Examination. 

By  Mr.  Prager : 

Q.  Mr.  Feltman,  in  connection  with  the  transaction  that 
you  had  described  here  as  taking  place  on  December  2nd, 
1943,  at  which  time  you  stated  that  you  purchased  a 
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845  bond  from  Gibb  and  Company  and  yon  sold  a  bond 
to  Wien,.  I  understood  you  to  say  that  in  the  trans¬ 
action  you  acted  as  principal?  A.  Yes. 

####**••** 

Q.  Docs  Exhibit  F  cover  your  purchase  from  Gibb  and 
Company,  F  being  the  confirmations  of  Mitchell  and  Com¬ 
pany?  A.  Yes. 

Q.  And  does  Exhibit  F  indicate  how  you  acted?  A.  Yes. 
“As  principal  for  our  account,  we  confirm  purchase  from 
you  today  of  the  above.” 

Q.  You  were  shown  Exhibit  9,  which  is  the  comparison 
•ticket  of  M.  S.  Wien  and  Company.  Can  you  tell  me  how 
M.  S.  Wien  and  Company  confirmed  to  you  in  the  trans¬ 
action  in  question  ?  A.  Yes.  They  confirmed  to  me  as  prin  ¬ 
cipal. 

Q.  And  that  shows  on  Commission’s  Exhibit  9;  is  that 
correct?  A.  Yes. 

Q.  I  show  you  a  document  and  ask  you  if  this  is  a  con¬ 
firmation  of  Mitchell  and  Company?  A.  That  is  right. 

Q.  Will  you  tell  us  what  this  document  is,  the  trade  and 
how  you  acted? 

The  Trial  Examiner:  Is  that  in  evidence? 

846  Mr.  Prager:  I  wish  to  offer  it. 

The  Witness:  “As  principals  of  our  account  we 
confirm  sale  to  you  today  of  the  above,  one  thousand  dollars 
Phoenix  Silk  5S/68,  35  and  a  half.” 

Mr.  Prager :  I  offer  it  in  evidence. 

Miss  Antell:  This  is  the  confirmation  that  Mitchell  and 
Company  sent  to  M.  S.  Wien  and  Company;  is  that  cor¬ 
rect? 

The  Witness :  Yes. 

849  By  Mr.  Prager: 

Q.  Will  you  tell  us,  Mr.  Feltman,  when  you  first 
spoke  to  Gibb  and  Company  on  December  2nd,  with  respect 
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to  Phoenix  Bonds?  A.  I  cannot  definitely  say  the  time. 
It  was  around  noon  or  eleven. 

The  Trial  Examiner:  His  best  recollection  is  around 
noon. 

The  Witness :  Yes. 

By  Mr.  Prager : 

850  Q.  And  can  you  tell  us  what  you  said  when  you 
made  the  call?  A.  Yes.  “What  is  your  market  in 

Phoenix  Silk  5’s?”  His  reply  was,  “ 30-35.’ ’ 

Q.  Did  you  hear  Mr.  Archard  testify  that  you  had  made 
him  an  offer  at  33  and  a  half?  A.  Yes,  I  heard  him  say 
that,  but  I  do  not  recall  that. 

Q.  Is  it  possible  he  is  correct  ?  A.  Yes. 

Q.  And  that  your  memory  may  be  in  error?  A.  Yes.  I 
may  have  bid  33  and  a  half  for  the  bonds  in  order  to  buy 
them  lower  for  my  client,  or  for  the  one  who  gave  me  the 
order. 

Q.  On  that  transaction  did  you  have  an  order?  A.  Yes. 
Q.  Or  did  you  an  inquiry;  which?  A.  I  understood  it 
as  a  specific  order. 

Q.  If  you  had  it  as  a  specific  order  on  December  2nd, 
will  you  please  tell  us  why  you  reported  to  Gibb  and  Com¬ 
pany  that  you  were  acting  as  a  principal,  as  shown  by 
Respondent’s  Exhibit  F?  A.  Yes.  This  record  of  trans¬ 
action  is  made  very  late  in  the  afternoon,  approximately 
say  four  o’clock,  by  our  stenographer.  At  that  time  I  knew 
that  I  was  long  the  bond  and  as  such  would  have  to  pur¬ 
chase  the  bond  as  a  principal 

851  Q.  If  you  had  an  order  for  a  bond  why  were  you 
long?  A.  In  accordance  with  instructions  to  be  long 

the  bond  for  that  time. 

The  Trial  Examiner:  He  said  he  was  directed  by  Mr. 
Lann  to  hold  the  bond  overnight.  If  he  was  directed  to 
hold  the  bond  over  night  he  would  have  to  buy  as  a  princi¬ 
pal,  wouldn’t  he? 

Mr.  Prager:  No,  sir. 
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The  Trial  Examiner:  Then  how  was  he  to  hold  it  over 
night?  As  property  of  Mr.  Lann? 

Mr.  Prager:  That  is  right. 

The  Trial  Examiner:  No,  that  is  not  the  arrangement 
he  testified  to. 

By  Mr.  Prager: 

Q.  Did  you  testify  that  when  you  made  the  trade  with 
Gibb  and  Company  you  had  no  idea  of  the  capacity  in  which 
you  were  going  to  act?  A.  That  is  true. 

#*•****#*• 

Q.  So  that,  when  you  went  to  Gibb  and  Company  and 
bought  the  bond,  you  did  not  know  of  the  capacity  in  which 
you  were  going  to  act?  A.  That  is  true. 

##*#*##*** 

856  By  Mr.  Prager: 


Q.  Was  that  the  extent  of  your  interest  when  you 
were  in  the  sheets  in  October  and  November?  A.  In  Octo¬ 
ber  and  November,  1943?  I  do  not  recall  October,  but  in 
November,  during  the  time  of  our  being  in  the  sheets,  the 
interest  was  solely  that  which  we  had  received  from  Good- 
body  and  Company,  as  Mr.  Sheridan  testified. 

Q.  And  your  interest  in  being  in  the  sheets  later  on 
857  was  for  Wien  and  Company?  A.  Primarily  for  Wien 
and  Company. 

Q.  Was  the  interest  that  you  had  for  being  in  the  sheets 
for  Wien  and  Company  the  same  interest  that  you  had  in 
being  in  the  sheets  for  Goodbody?  A.  Yes. 

Q.  Goodbody  was  interested  in  the  security  and  made 
inquiry  of  you?  A.  Yes. 

Q.  And  you  went  in  the  sheets  hoping  to  develop  some 
business  to  offer  to  Goodbody.  A.  That  is  right. 

Q.  Is  the  same  thing  true  in  connection  with  Wien  and 
Company?  A.  Yes. 

Q.  With  respect  to  your  being  in  the  sheets  for  four 
bonds  at  32  and  a  half  on  the  date  of  December  2nd,  1943, 
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did  you  have  an  order  for  that  transaction?  A.  I  did  not 
have  a  written  order. 

Q.  Did  you  have  an  inquiry?  A.  I  had  an  inquiry. 

Q.  Was  it  in  order  to  try  to  fill  that  interest,  as  exhib¬ 
ited  by  the  inquiry,  that  you  tried  to  obtain  four  bonds 
at  32  and  a  half.  A.  Yes. 

858  Q.  You  were  trying  to  buy  them  for  somebody 
who  had  shown  you  an  interest?  A.  That  is  right. 

•  *•**#•*•• 

Q.  When  you  bought  from  Gibb,  in  the  transaction 

859  on  December  2nd,  evidenced  by  Exhibit  F  and  I,  had 
you  discussed  it  with  anyone  outside  of  your  firm? 

A.  No. 

Q.  Had  you,  in  any  way,  published  it?  A.  Published  it? 
Q.  The  fact  that  you  bought?  A.  No. 

Q.  And  when  you  sold  to  Wien  and  Company  on  De¬ 
cember  3rd,  the  transaction  being  referred  to  on  Exhibit 
9  and  Respondent’s  Exhibit  G,  did  you  tell  anybody  other 
than  those  in  your  firm  of  this  transaction?  A.  No. 

Q.  When  you  stated  that  you  were  primarily  in  the  sheets 
for  Wien,  did  you  mean  that  you  were  there  because  Wien 
had  the  interest  in  acquiring  the  securities?  A.  Wien  had 
a  trading  interest  in  the  thing.  I  do  not  know  whether 
he  had  it  to  acquire  the  securities. 

Q.  Wien  inquired  of  you  and  was  willing  to  buy?  A. 
Either  to  buy  it  or  to  sell. 

Q.  Either  to  buy  it  or  to  sell?  A.  Yes. 

Q.  And  when  you  put  the  listings  in  the  sheets  you  had 
Wien  in  mind  as  a  possible  customer?  A.  That  is  right. 
The  Trial  Examiner:  He  also  testified  that  Wien 

860  requested  him  to  go  in  the  sheets. 

The  Witness :  That  was  that  one  time. 

By  Mr.  Prager: 

Q.  That  one  day?  A.  That  was  that  one  day. 

Q.  You  are  limiting  that  statement,  as  to  Wien’s  request, 
to  one  day  and  that  is  on  December  2nd,  I  take  it?  A.  Yes. 
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Q.  Now  let  me  ask  you:  On  that  day  are  you  sure  that 
he  asked  you  to  go  in  the  sheets  at  four  at  32  and  a  half, 
or  did  he  inquire  of  you  and  show  an  interest  at  four  at  32 
and  a  half?  A.  To  the  best  of  my  recollection,  he  told  me 
to  buy  four  at  32  and  a  half  or  put  the  inquiry  or  put  that 
order,  I  would  not  call  it  an  order,  I  would  say  put  the 
listing  in  the  sheet  as  such. 

Q.  Did  you  have  an  order  to  buy  four  at  32  and  a  half? 
A.  I  had  a  verbal  order  to  buy  four  bonds  at  32  and  a  half. 

Q.  Did  you  reduce  it  to  writing?  A.  In  the  office  record 
you  mean? 

Q.  In  your  records?  A.  No. 

Q.  You  made  no  record  of  that  order  to  buy  four  at  32 
and  a  half?  A.  No  other  than  a  notation  on  my 
861  trading  pad.  Yes,  I  did  make  a  record  of  that.  It 
was  just  a  scrap  of  paper  which  I  throw  away  at 
the  end  of  the  day. 

Q.  All  right.  Now,  when  did  you  get  that  inquiry,  or 
the  order  as  you  put  it,  to  buy  four  at  32  and  a  half?  A. 
Well,  I  appeared  in  the  sheets  on  December  2nd.  I  re¬ 
ceived  it  the  same  day.  It  appeared  in  the  sheets  on  De¬ 
cember  2nd? 

Q.  Yes.  A.  Well,  then  I  received  it  on  that  day. 

Q.  And  you  are  certain  that  that  was  an  order  and  not 
an  inquiry?  A.  It  is  rather  an  indefinite  statement  to 
make.  In  our  parlance  an  order  and  an  inquiry  may  be 
the  same  thing,  in  our  trade  parlance. 

Q.  Well,  I  am  asking  you  to  tell  me  whether  or  not  it  was 
an  inquiry  or  an  order  that  you  had  on  December  2nd?  A. 
Having  inserted  the  listing  to  buy  four  bonds  at  32  and 
a  half,  I  would  construe  it  as  an  order. 

Q.  And  yet  you  did  not  make  any  record  of  the  order? 
A.  No. 

Q.  Was  it  a  day  order?  A.  Yes,  I  would  say  it  was  a 
day  order  because  had  it  been  otherwise,  had  it  been  an 
open  order,  confirmation  would  have  been  sent  to  M.  S. 
Wien  and  Company. 


160 


862  Q.  So  that  on  that  day  you  recollect  that  you  got 
such  an  order?  A.  I  received  instructions  to  put  a 

listing  in  the  sheets  to  buy  four  bonds  at  32  and  a  half.  I 
would  not  know  how  to  construe  it,  as  an  inquiry  or  as  an 
order. 

The  Trial  Examiner:  How  did  you  consider  it? 

The  Witness:  I  considered  it  as  an  inquiry  to  purchase 
four  bonds  at  32  and  a  half. 

863  Q.  You  testified  about  a  transaction  on  December 
2nd,  to  Waterbury  at  38? 

Miss  Antell:  That  was  not  the  testimony. 

Mr.  Prager:  December  3rd. 

Miss  Antell:  No.  Yes. 

The  Witness:  December  3rd. 

Miss  Antell:  December  3rd. 

By  Mr.  Prager: 

Q.  December  3rd?  A.  Yes. 

*#######*• 

864  Q.  Did  you  have  a  conversation  regarding  the 
transaction  of  the  one  bond  that  you  sold  to  Water¬ 
bury  and  Company?  A.  Yes,  I  did. 

Q.  With  whom?  A.  With  Mr.  Lann. 

Q.  Will  you  tell  us  the  conversation?  A.  Yes.  In  which 
I  told  Mr.  Lann  that  “It  is  too  bad.  The  bond  I  purchased 
yesterday  at  35  and  sold  you  today  at  35  and  a  half,  I  could 
have  made  a  good  turnover  by  not  selling  you  the  bond. 
I  would  have  sold  it  to  Waterbury  instead  at  38.” 

Q.  Have  you  or  your  firm  gone  on  the  National  Quotation 
Sheets  with  listings  where  other  brokers  showed  an  in¬ 
terest?  A.  You  mean  a  voluntary  listing  of  our  own  ac¬ 
cord  or  as — 

Q.  Such  as  you  did  for  Goodbody?  A.  Oh,  yes.  Yes,  we 
have  gone  in  the  sheets  in  securities  which  some  of  our 
connections  have  made  inquiries  about. 

Q.  That  is  a  fairly  common  practice  with  your 

865  concern?  A.  Oh,  yes.  Yes. 
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Q.  When  you  obtain  an  inquiry  you  put  in  a  listing  in 
the  sheets?  A.  That  is  right. 

Q.  You  do  that  on  your  own?  A.  Yes. 

***#••*••* 

Redirect  Examination. 

By  Miss  Antell: 

•  ••••••••• 

Q.  Is  there  any  question  that,  when  you  purchased  that 
bond  from  E.  H.  Gibb  and  Company  on  December  2nd,  1943, 
you  purchased  that  on  order  from  Mr.  Lann?  A. 

866  Yes. 

Q.  With  respect  to  your  records — 

The  Trial  Examiner:  I  suppose  what  you  were  inquir¬ 
ing  about  in  that  question  was  for  the  purpose  of  having 
the  witness  reconcile  his  testimony  that  he  bought  that 
bond  at  the  direction  of  Mr.  Lann  for  Wien  and  Company, 
to  be  delivered  the  next  day? 

Miss  Antell:  That  is  right. 

The  Trial  Examiner:  And  that  he  also  testified  that  he 
told  Mr.  Lann  he  was  sorry  he  did  not  hold  the  bond  and 
sell  it  to  Waterbury? 

Miss  Antell:  That  is  right. 

The  Trial  Examiner:  Will  you  please  reconcile  that,  if 
you  can? 

The  Witness:  Well,  specifically  what  would  you  like  me 
to — I  do  not  follow  that. 

The  Trial  Examiner:  Well,  if  you  bought  the  bond  at 
the  direction  of  Mr.  Lann  to  be  delivered  to  him  the  next 
day? 

The  Witness:  Two  days  later.  Skip  date  delivery. 
The  Trial  Examiner:  It  was  beyond  your  power  to  hold 
it  and  sell  it  at  a  higher  price  to  somebody  else. 

The  Witness:  That  is  true. 

The  Trial  Examiner:  Why  then,  did  you  tell  him  it  was 
too  bad  you  did  not  hold  it? 

867  The  Witness:  I  had  purchased  the  bond  on  De¬ 
cember  2nd,  at  35  and  sold  it  to  M.  S.  Wien  and 
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Company  later,  in  the  folowing  morning,  at  35  and  a  half. 
And  later  that  afternoon,  when  the  inquiry  came  from 
Waterbury  and  I  sold  him  one  bond  at  38  on  the  instruc¬ 
tions  of  M.  S.  Wien  and  Company,  I  simply  stated  that  if 
I  had  not  confirmed  the  bond  to  him  at  35  and  a  half  I 
would  have  made  a  bigger  profit.  Of  course,  with  his  full 
knowledge. 

The  Trial  Examiner:  I  can  only  understand  that  in  the 
first  instance  you  were  not  buying  the  bond  to  be  sold  to 
Mr.  Lann  on  firm  basis.  Didn’t  you  testify  that  you  bought 
that  bond  from  Gibb’s  at  the  direction  of  Mr.  Lann  to  be 
resold  to  him  the  next  day? 

The  Witness:  Well,  not  necessarily.  When  I  bought  the 
bond  from  E.  H.  Gibb  and  Company  I  did  not  know  at 
the  time  whether  I  was  to  act  as  agent  for  M.  S.  Wien 
and  Company  or  whether  I  was  to  sell  it  to  them  net  that 
very  same  day,  you  see.  But  having  told  me  not  to  confirm 
the  bond  until  the  following  day  I  could  not  very  well  act 
as  agent.  In  other  words,  buy  the  one  day  and  sell  the 
next  day  and  act  as  agent. 

The  Trial  Examiner:  The  only  thing  that  was  worrying 
you  was  whether  you  were  going  to  act  as  principal  or 
agent,  as  far  as  Mr.  Lann  was  concerned? 

868  The  Witness:  Yes. 

The  Trial  Examiner:  But  the  arrangement  you 
had  with  Mr.  Lann  was  that  you  were  to  buy  the  bond  from 
Gibb  to  be  sold  to  Mr.  Lann’s  firm? 

The  Witness:  That  is  right. 

The  Trial  Examiner:  On  the  basis  of  either  agent  or 
principal? 

The  Witness :  That  is  right. 

The  Trial  Examiner:  But,  in  any  event,  you  were  to  sell 
it  to  him  on  one  or  the  other  basis? 

The  Witness:  That  is  right. 

The  Trial  Examiner:  So  that  it  was  beyond  your  power 
to  withhold  the  bond  and  sell  it  to  Waterbury  at  a  higher 
price  under  that  arrangement? 
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The  Witness:  That  is  so. 

The  Trial  Examiner:  Then  we  come  back  to  the  first 
question.  What  was  your  basis  for  telling  Mr.  Lann  it  is 
too  bad  you  did  not  keep  the  bond  and  sell  it  to  Waterbury? 

The  Witness:  Just  by  way  of  conversation.  There  was 
no  ulterior  motive. 

By  Miss  Antell: 

Q.  It  was  not  a  very  serious  conversation?  A.  No.  It 
was  not.  It  was  all  open. 

Q.  Was  that  a  form  of  joking?  A.  Well,  it  was 

869  not  joking.  It  was  just  a  trade  expression  perhaps. 

Q.  Is  that  why,  Mr.  Feltman,  you  made  out  this 
slip,  Commission’s  Exhibit  I?  Incidentally,  what  is  that 
slip  again.  A.  That  is  a  notation  made  by  the  trade  for 
inter-office  copy. 

•  #•••#•••• 

870  By  Miss  Antell: 

Q.  Mr.  Feltman,  you  were  asked  what  quotation 
E.  H.  Gibb  made  to  you  on  December  2nd,  1943,  on  the 
morning  of  December  2nd,  1943? 

The  Trial  Examiner:  He  was  not  asked  that. 

By  Miss  Antell: 

Q.  What  quotation  was  given  to  you  by  E.  H.  Gibb? 

The  Trial  Examiner:  He  testified  what  quotation  was 
given  to  him  by  E.  H.  Gibb,  but  Mr.  Prager  inquired  about 
the  variance  between  that  quotation  and  the  quotation  in 
the  sheets. 

Miss  Antell:  That  is  right. 

By  Miss  Antell: 

Q.  And  he  pointed  out  to  you,  Mr.  Feltman,  that  the 
quotation  as  it  appeared  on  December  2nd,  1943,  was  32-37. 
The  quotation  as  it  appeared  in  the  sheet  dated  December 
2nd,  1943,  when  did  you  receive  that  particular  sheet  dated 
December  2nd,  1943?  A.  I  received  it  on  December  3rd. 
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Q.  So  that  the  quotation  as  it  appeared  in  the  sheet 
of  December  2nd,  1943,  was  the  one  you  received  ac- 
871  tually  on  December  3rd,  1943?  A.  That  is  true. 

Q.  And  the  quotation  which  you  received  on  De¬ 
cember  2nd,  1943,  is  the  one  that  is  reflected  in  the  sheets 
dated  December  1st,  1943?  A.  Yes. 

Q.  Will  you  tell  us  what  the  quotation  was  on  December 
1st,  1943,  which  you  received  therefor  during  December 
2nd,  1943?  A.  December  1st,  1943,  30-35  by  E.  H.  Gibb 
and  Company. 

The  Trial  Examiner:  Two  bonds  on  each  side? 

The  Witness:  Two  bonds  on  each  side. 

By  Miss  Antell: 

Q.  And  on  December  3rd,  1943,  that  quotation  of  E.  H. 
Gibb  and  Company  was  what?  A.  32-37,  without  any  sides. 

Q.  And  your  quotation  on  that  day  was  what?  A.  Four 
bonds  wanted,  32  and  a  half,  and  “B  W.” 


Recross-Examination. 
By  Mr.  Prager : 


872  Q.  Isn’t  it  possible  that  he  suggested  to  you  that 
you  ought  to  buy  some  for  yourself?  A.  Yes. 

Q.  And  because  of  that  suggestion  you  went  to  Gibb  and 
tried  to  buy  some  bonds?  A.  Yes,  that  may  be. 

Q.  What?  A.  Yes,  that  could  be. 
**•#*##••• 

876  Miss  Antell:  Just  a  minute.  That  is  an  error 
there.  It  is  two  o’clock.  May  the  record  show  what 
the  actual  time  stamp  is  on  Commission’s  Exhibit  I? 

The  Trial  Examiner:  What  is  it?  Will  you  look  at  Ex¬ 
hibit  I  and  state  what  the  time  stamp  shows  on  there? 

The  Witness:  The  time  stamp  shows  December  2nd,  1943, 
2  p.  m. 

The  Trial  Examiner:  All  right. 
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By  Mr.  Prager: 

Q.  Mr.  Feltman,  you  then  want  to  correct  your  testi¬ 
mony  as  to  when  the  transaction  took  place  between  you 
and  Mr.  Gibb? 

The  Trial  Examiner:  Yes,  he  has  already  corrected  it. 

The  Witness:  Yes,  I  correct  it  by  saying  that  it  took 
place  at  2  p.  m. 


879  Mr.  Prager:  We  will  stipulate  that  Mr.  Archard’s 
records  show  that  the  trade  to  Mitchell  was  at  two 
o’clock  on  December  2nd,  1943. 

The  Trial  Examiner:  The  record  already  shows  that  the 
witness’s  firm’s  records  show  it  was  at  two  o’clock,  so  that 
there  is  no  longer  any  question  on  that  subject. 


891  Milton  S.  Yokeman 

was  called  as  a  witness  in  behalf  of  the  Commission,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Trial  Examiner:  State  your  full  name  and  residence 
address  for  the  record. 

The  Witness :  Milton  S.  Yokeman,  246  East  199th  Street, 
Bronx,  New  York. 

Direct  Examination. 

By  Miss  Antell: 

Q.  Mr.  Yokeman,  you  are  employed  by  Frank  C.  Master- 
son  and  Company?  A.  That  is  right. 

Q.  Will  you  tell  us  in  what  capacity  you  are  employed, 
and  how  long  have  you  been  employed  by  that  firm?  A.  I 
have  been  employed  about  three  years  by  Frank  C.  Mas- 
terson  and  Company. 

Q.  And  in  what  capacity  are  you  employed?  A.  As  bond 
and  security  salesman. 

**•••••••• 


V 
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892  Q.  You  had  occasion  to  buy  some  Phoenix  Silk 
Corporation  debentures  for  some  of  your  customers; 

is  that  correct?  A.  I  did  not  have  occasion.  It  was  brought 
to  my  attention  statistically. 

Q.  Will  you  tell  us  the  circumstances  under  which  Phoe¬ 
nix  debentures  were  called  to  your  attention  and  approxi¬ 
mately  when  it  was?  A.  Approximately  I  cannot  remem¬ 
ber  the  date.  I  think  it  is  almost  about  a  year  ago. 

893  I  do  not  know  exactly  off  hand. 

Q.  Let  me  refresh  your  recollection.  Mary  E. 
Rhodes  is  one  of  your  customers?  A.  That  is  right. 

Q.  And  if  your  records,  or  the  records  of  Frank  C.  Mas- 
terson  and  Company  show  a  sale  to  Mary  E.  Rhodes  of 
four  bonds  on  November  18th,  1943,  does  that  refresh  your 
recollection  as  to  approximately  when  you  first  heard  about 
Phoenix  debentures?  A.  I  heard  about  it.  I  believe  it 
was  within  one  or  two  weeks  previous  to  that,  and  we 
looked  into  the  statistics  on  which  we  worked  three  nights. 
We’ve  got  a  statistical  department,  our  statistical  depart¬ 
ment.  And  Mr.  Young  checked  on  it  himself,  and  he  found 
those  bonds  looked  like  a  pretty  good  situation  to  him. 

•  *•*•***•* 

894  Q.  Tell  us  who  he  is?  A.  Mr.  Young  is  the  mana¬ 
ger  of  the  retail  securities  department  for  Frank  C. 

Masterson  and  Company. 

Q.  Tell  us  the  circumstances  in  which  he  called  it  to 
your  attention?  A.  He  told  me  that  he  looked  into  the 
picture  of  the  Phoenix  securities  bonds  and  to  him  it  looked 
like  a  very  good  picture,  due  to  the  fact  that  he  found  that 
in  one  case  there  was  a  sale,  a  liquidation  situation  and 
they  have  sold  some  property,  which  to  his  estimation  the 
bonds  should  have  a  value  of  around  60, — 55  or  60. 

Q.  And  on  the  basis  of  the  information —  A.  On  the 
basis  of  the  information,  I  looked  up  research  work  myself 
and  I  also  had  my  statistician,  outside  of  what  Mr.  Young 
had  to  say — and  the  three  of  us  looked  up  statistics  for 
about  two  weeks  prior. 
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Q.  Who  are  the  three  of  you?  A.  I  am  talking  of  Mr. 
Young  and  myself  and  our  statistician. 

Q.  And  you  thereupon  determined  to  buy  some  bonds 
for  your  customer,  Mary  E.  Rhodes?  A.  That  is  right;  on 
the  information  that  I  had  statistically. 

The  Trial  Examiner:  Where  did  you  get  that? 

The  Witness:  In  the  manuals. 

895  The  Trial  Examiner:  WTiich  manuals? 

The  Witness:  Poor’s  and  Standard  Statistics,  I  be¬ 
lieve. 

•  ••••••••• 

By  Miss  Antell: 

Q.  When  you  determined  to  purchase  four  bonds  for 
your  customer,  Mary  E.  Rhodes,  you  passed  on  the  order 
to  your  trading  department;  is  that  correct?  A.  That  is 
right. 

Q.  And  the  head  of  your  trading  department  is  Mr. 
Eagen.  And  you  know  that  four  bonds  were  purchased 
for  the  account  of  your  customer  or  were  sold  to  your  cus¬ 
tomer,  Mary  E.  Rhodes?  A.  That  is  right. 

Mr.  Prager:  May  I  ask  Miss  Antell  which  she  means?  A 
purchase  for  the  account  of  or  sold  to? 

Miss  Antell:  The  records  will  establish  that. 

Mr.  Prager:  You  made  a  statement  here.  This  witness 
is  not  testifying.  You  seem  to  be  putting  in  all  the  facts 
and  I  would  like  to  know  just  what  you  mean. 

Miss  Antell:  Well,  the  exact  capacity  in  which  he  acted 
will  be  established  through  another  witness  of  this 

896  firm. 

Mr.  Prager:  You  made  a  statement  on  the  record 
which  I  would  like  you  to  clarify.  Which  do  you  mean? 

Miss  Antell:  The  records  will  show  that  the  firm  bought 
these  bonds  as  principal  and  sold  them  to  the  customer 
as  principal.  Does  that  satisfy  you?  And  it  will  be  estab¬ 
lished  through  another  witness. 
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By  Miss  Antell: 

Q.  Did  you  determine  the  price  at  which  it  would  be  sold 
to  your  customer,  or  is  that  done  by  your  trading  depart¬ 
ment? 

The  Witness:  That  is  done  by  the  house.  They 

897  have  a  standard  policy  of  5  per  cent. 

The  Trial  Examiner:  Strike  out  the  last  part  of 
his  answer  as  not  responsive. 

•  ••••••••• 

898  The  Trial  Examiner:  Did  you  make  such  sales,  as 
you  did  make,  of  these  debentures  to  your  customers, 

899  based  solely  and  entirely  on  the  information  that  you 
got  from  Mr.  Young  during  the  first  conversation 

plus  your  own  examination  of  the  statistics? 

The  Witness:  Right. 

The  Trial  Examiner:  You  were  not  told  anything  more 
about  them  at  any  later  date  which  led  you  to  offer  them 
to  anyone  else? 

The  Witness:  Yes,  I  have  been.  That  is  what  I  want 
to  explain  to  you.  And  the  reason  I  have  bought  some 
more  of  those  bonds  later  on  is  the  very  fact  that  Mr.  Young 
himself  personally  has  made  a  call.  I  think  it  was  to  the 
president  of  the  Phoenix  Security  Company.  I  cannot 
recall  his  name.  And  I  was  there  at  the  time  in  his  office 
because  T  had  a  different  order  which  I  executed,  and  he 
O.K.’d  it. 

See,  I  have  to  come  to  his  office  and  at  that  time  I  under¬ 
stand  the  president  of  the  corporation,  or  whoever  it  was, 
told  him  then  over  the  phone  that  they  sold  another  piece 
of  property  for  certain  thousands  of  dollars.  I  do  not 
know  just  what  value  it  had  at  the  time.  Therefore,  Mr. 
Young  felt  that  it  was  a  better  buy  then  than  it  was  at  the 
time — T  think  they  received  50  or  60  thousand  dollars  more 
on  top  of  one  piece  of  property  they  already  sold. 
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By  Miss  Antell: 

900  Q.  On  December  15th,  Mr.  Yokeman,  the  records 
of  Frank  C.  Masterson  show  a  sale  of  the  four  bonds 

that  Mary  E.  Rhodes  your  customer —  A.  That  is  right. 

Q.  —  had  purchased?  A.  That  is  right. 

•  ••••••••• 

Q.  Will  you  tell  us  why  you  sold  those  bonds?  A.  Be¬ 
cause  I  have  several  accounts  that  want  profits  when  it  is 
available,  whether  it  is  two  points,  three  points  or  half  a 
point,  or  whatever  it  may  be. 

Q.  So  that,  in  the  case  of  Mary  E.  Rhodes,  you  sold  it? 
A.  She  asked  me  to  take  a  profit  on  those  bonds.  I  work 
on  that  type  of  basis  with  these  people.  They  want  a  profit. 
I  called  her,  therefore,  that  there  was  a  profit  and  she 
wanted  me  to  take  it. 

Q.  And  she  instructed  you  to  sell  the  bonds?  A. 

901  That  is  right. 

•  ••••••••• 

The  Trial  Examiner:  Did  all  of  your  customers  make  a 
profit  on  those  bonds,  Mr.  Yokeman? 

The  Witness:  Yes,  sir.  There  was  no  loss  on  any  account 
that  I  can  remember.  There  was  no  loss  sustained. 

The  Trial  Examiner:  Did  anyone  suggest  to  you  that  you 
suggest  to  your  customers  that  they  sell  their  bonds? 

The  Witness:  Well,  in  this  case  let  me  tell  you  this 
much.  In  this  case  of  Mary  Rhodes  and  several  other 
accounts  T  have  they  like  to  take  profits. 

The  Trial  Examiner:  You  already  told  me  that. 

The  Witness:  In  the  case  of  the  others  that  I  sold  out 
I  would  not  have  sold  them  out.  The  only  reason  I  sold 
them  out  was  the  fact  that  we  had  a  meeting  with  Mr.  Lann 
in  his  office  one  afternoon  and  also  the  investigation  of  the 
Securities  and  Exchange  Commission.  I  felt  where  there 
was  smoke  there  was  fire.  I  want  to  be  out  of  it.  As  long 
as  my  clients  have  a  profit  I  want  to  be  out  of  it. 
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906  By  Miss  Antell: 

Q.  Do  you  recall  which  of  the  customers  you  pur¬ 
chased  Phoenix  debentures  for?  A.  Offhand  I  would  not 
know. 

Q.  Are  these  your  customers?  Mary  E.  Rhodes —  A. 
That  is  right. 

Q.  And  she  made  a  purchase  of  Phoenix  debentures?  A. 
That  is  right. 

Q.  Is  E.  Lyons  one  of  your  customers?  A.  That  is  right. 
Q.  You  made  a  purchase  of  five  bonds  for  that  customer? 
A.  That  is  right. 

Q.  And  for  Mary  E.  Rhodes  you  purchased  bonds?  A. 
That  is  right. 

Q.  Is  Charles  F.  Giraud  your  customer?  A.  That  is 
right. 

Q.  And  you  made  a  purchase  for  Charles  F.  Giraud  of 
five  bonds? 

•  ••••••••• 

908  By  Miss  Antell: 

Q.  I  show  you  the  buy  slips  of  Frank  C.  Master- 
son  and  Company,  which  are  Exhibit  II  for  identification, 
and  ask  you  to  look  through  those  slips  and  tell  us  which 
are  your  customers  for  whom  Phoenix  bonds  were  pur¬ 
chased  or  to  whom  your  firm  sold  Phoenix  bonds.  A.  These 
are  not  mine,  none  of  these. 

Q.  Just  tell  us  the  ones  that  are?  A.  This  is  mine. 

Q.  Identify  the  one  that  you  state  is  yours?  A.  This 
one  here. 

Q.  You  are  identifying,  now,  Rhodes  as  your  cus- 

909  tomer,  which  appears  on  one  of  the  order  slips,  for 
the  purchase  of  four  bonds  on  November  18th,  1943. 

Now,  what  other  slip  have  you?  A.  This. 

Q.  You  are  now  identifying  a  slip  of  E.  Lyons,  one  of 
your  customers,  covering  the  sale  to  her  on  December  11th, 
1943,  of  five  Phoenix  debentures,  also  identifying  the  slip 
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for  Charles  F.  Giraud,  covering  the  sale  of  five  bonds  on 
January  14th,  1944,  to  that  customer?  A.  Yes. 

•  ■•••*#•#*• 

Q.  Are  those  the  only  customers  for  whom  you  arranged 
to  purchase  Phoenix  bonds  as  shown  by  the  records  of 
Frank  C.  Masterson?  A.  Those  are  the  only  ones  I  see. 

Q.  From  vour  examination  of  the  order  slips  of  Frank 
C.  Masterson  and  Company  included  among  Commission’s 
Exhibit  II  for  identification  you  find  that  those  are  the  only 
customers,  whom  you  have  identified  as  being  your  custo¬ 
mers,  who  purchased  Phoenix  debentures;  is  that  correct? 
A.  Yes. 

The  Trial  Examiner:  Apart  from  those  records  do 

910  you  remember  any  other  of  your  customers  who 
bought  these  bonds? 

The  Witness:  Not  my  customers,  and  I  am  not  interested 
in  anyone  else’s  customers. 

By  Miss  Antell: 

Q.  I  believe  I  asked  you  whether  you  were  requested  by 
anyone  to  obtain  proxies?  A.  Yes. 

Q.  From  your  customers?  A.  Yes. 

Q.  Tell  us  about  that?  A.  Well,  all  I  can  say  about  it 
is  the  fact  that  I  was  requested  to  get  proxies,  if  I  could, 
from  my  clients  so  that  it  will  make  a  representation  to 
the  meeting  which  I  understand  was  to  be  held  at  a  future 
date. 

Q.  You  are  referring  now  to  a  stockholders’  meeting? 
A.  I  do  not  know  what  kind  of  meeting. 

•  ••*•*•#•• 

Q.  Who  asked  you  to  get  the  proxies?  A.  Mr.  Young. 
Q.  And  you  made  arrangements  with  your  custo- 

911  mer  to  get  those  proxies  and  turn  them  over  to  Mr. 
Young?  A.  That  is  right. 

Mr.  Prager:  I  object  to  that  question  because  that  is  not 
based  on  the  fact. 

The  Trial  Examiner:  He  answered  yes  to  it. 

**••••#•#* 
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The  Trial  Examiner:  Who  did  you  get  the  proxies 
from? 

912  The  Witness:  I  do  not  know  if  I  received  any 
proxies  as  far  as  I  know. 

By  Miss  Antell: 

Q.  But  you  were  asked  to  communicate  with  your  custo¬ 
mers  with  reference  to  proxies?  A.  Yes,  sir. 

Q.  And  you  did  communicate?  A.  I  did  communicate, 
asking  them  if  they  received  proxies. 

Q.  Do  you  recall,  in  March,  1944,  going  over  to  the  office 
of  M.  S.  Wien  and  Company?  A.  Yes,  I  did,  I  do. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
went  over  to  the  office  of  M.  S.  Wien  and  Company? 

The  Trial  Examiner:  Will  you  read  that  statement  over 
to  me  again  please?  Read  the  question. 

(Question  read). 

The  Witness:  Mr.  Young  instructed  me,  has  advised  me 
that,  Mr.  Land  is  it  or  Lann? 

By  Miss  Antell: 

Q.  Lann,  L-a-n-n-.  A.  Lann  has  asked  him  to  come  over 
to  the  office,  that  he  had  some  important  information  which 
he  wants  to  impart  to  us  regarding  this  particular  Phoenix 
Silk. 

Q.  And  did  you,  therefore,  go  over  to  the  office  of 

913  M.  S.  Wien  and  Company?  A.  I’ve  gone  over  to 
the  office  with  Mr.  W.  J.  Young,  William  J.  Young. 

Q.  And  at  the  office  of  M.  S.  Wien  and  Company?  A. 
At  the  office  of  M.  S.  Wien  and  Company. 

Q.  Whom  did  you  meet  there?  A.  I  met  the  gentleman, 
Mr.  Lann. 

Q.  Was  anybody  else  present,  other  than  you  three,  at 
the  time?  A.  None  that  I  know  of. 

Q.  Will  you  tell  us  what  conversation  took  place  at  that 
meeting?  A.  Well,  the  conversation  that  took  place  as 
far  as  I  can  remember  was  that  Mr.  Lann  told  us  that  he 
was  over  to  the  properties,  examined  the  properties  and 
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that  he  did  not  think  the  real  estate  value  was  there,  what 
they  originally  estimated  it  to  be. 

Q.  Did  he  tell  you  anything  else  at  that  time?  A.  Not 
that  I  can  remember  at  this  time. 

The  Trial  Examiner:  I  do  not  think  we  have  the  time  on 
the  record. 

By  Miss  Antell: 

Q.  Do  you  recall  when  that  conversation  took  place? 
A.  It  was  in  the  afternoon  after  the  market  closed  and 
I  do  not  know  just  when  it  was. 

914  The  Trial  Examiner:  On  what  date? 

The  Witness:  I  do  not  recall  the  date  either. 

The  Trial  Examiner:  With  reference  to  the  information 
you  got  from  Mr.  Young  about  the  sale  of  two  bonds  owned 
by  this  company,  did  you  visit  Mr.  Lann  after  those  prop¬ 
erties  were  sold? 

The  Witness:  Yes,  I  believe  it  was  after  the  property 
was  sold  from  the  information  that  I  got  and  that  Mr. 
Young  has  received. 

The  Trial  Examiner:  What  property  was  it  he  told  you 
did  not  have  the  value  he  thought  it  should? 

The  Witness:  The  entire  property,  the  balance  of  the 
property  I  believe  he  mentioned. 

By  Miss  Antell: 

Q.  Are  you  talking  now  about  the  company’s  plant  at 
Allentown,  Pennsylvania?  A.  That  is  right. 

Q.  Did  he  give  any  figure  as  to  what  he  thought  it  was 
worth?  A.  I  do  not  recall.  He  has  mentioned  the  figure 
but  I  cannot  recall  offhand. 

The  Trial  Examiner:  Did  he,  in  the  course  of  that  con¬ 
versation,  suggest  that  you  call  your  customers  to  sell  their 
bonds  ? 

The  Witness:  No,  he  left  the  matter  entirely  in  my 

915  own  hands.  He  said,  “Now  here  is  the  story,  just 
the  way  it  looks  to  me.” 

The  Trial  Examiner:  All  right. 
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By  Miss  Antell: 

Q.  Do  you  recall  anything  else  that  Mr.  Lann  said  at 
that  time?  A.  I  do  not  recall. 

Q.  Do  you  recall  whether  Mr.  Lann,  during  that  conver¬ 
sation,  told  you  the  company  had  any  funds  available  for 
the  purchase  of  debentures?  A.  This  I  do  not  recall. 

Q.  Do  you  recall  whether  he  told  you  anything  about 
the  company’s  plans  for  calling  for  tenders  of  bonds?  A. 
I  do  not  recall  that  either. 

Q.  Did  he  make  any  mention  about  his  willingness  to 
buy  back  the  bonds  from  you?  A.  Yes,  he  did  mention 
that,  that  is  right. 

Q.  What  did  he  say?  A.  Well,  he  just  said  upon  investi¬ 
gation  of  the  properties  and  also  looking  through  the 
entire  situation  he  did  not  like  it  as  well  as  he  originally 
did.  In  other  words,  it  has  not  turned  out  as  he  thought 
it  would  turn  out.  At  one  time  it  looked  better  than  it 
did  at  the  time  that  he  went  through  the  properties,  which 
he  examined  and  came  back  and  told  us. 

Q.  Did  he  tell  you  then  that  he  did  not  consider  the 
916  bonds  were  as  valuable  at  that  time  as  he  did  origi¬ 
nally?  A.  That  is  right.  No,  he  did  not  think  it 
had  as  much  value. 

Q.  Did  he  mention  any  value  with  respect  to  the  bonds 
at  that  time?  A.  No.  No,  not  that  I  can  remember. 

Q.  Did  he  say  anything  about  his  willingness  to  buy 
back  the  bonds?  A.  I  think  I  mentioned  that  to  you  before. 

Q.  What  did  he  say  about  that,  Mr.  Yokeman?  A.  He 
told  me  if  we  want  to  sell  the  bonds  he  would  be  very  glad 
to  buy  them  back  from  us.  Being  he  told  us  to  buy  them 
and  did  not  size  up  he  felt  morally  responsible,  and  he  felt 
he  would  take  those  bonds  back  if  we  wanted  to  sell  it  back 
to  him. 

Q.  Did  I  understand  you  to  say  that  he  felt  morally 
responsible  for  putting  you  into  the  bonds  and  that  he  was 
willing,  under  the  circumstances,  to  buy  them  back  from 
you?  A.  No.  Morally — I  do  not  know  what  you  are 
driving  at. 
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Q.  What  did  he  tell  you?  I  did  not  quite  get  your  state¬ 
ment  clear,  Mr.  Yokeman?  A.  He  told  us  inasmuch  as  he 
checked  into  the  particular  picture  and  it  did  not  size  up  as 
good  as  he  originally  thought  it  would  turn  out  to  be,  due 
to  the  real  estate  value  depreciation,  that  he  would 

917  buy  the  bonds  back  if  we  care  to  get  out  of  those 
bonds. 

•  ••••*#**• 

Did  he  state  the  price  at  which  he  was  willing  to  buy 
them  back? 

The  Witness:  This  I  do  not  remember.  I  could  not  recall 
that  offhand.  It  is  a  long  time.  It  is  going  back  a  year 
now. 

•  ••••*#••• 

Q.  Did  he  make  any  mention  at  that  time  that  he  was 
willing  to  take  you  out  of  the  bonds  without  your  incurring 
any  loss.  A.  Yes. 

Q.  Well,  tell  us  what  he  said?  A.  That  is  all.  There  is 
the  answer. 

*#*•***«•• 

918  Q.  What  did  you  do  after  that  conversation  with 
Mr.  Lann?  A.  Went  back  to  the  office  with  Mr. 

Young,  both  went  back  and  figured  out  exactly  what  our 
clients  paid  for  the  bonds  and  we  submitted  a  figure  to  Mr. 
Young.  I  do  not  know  what  Mr.  Young  did.  Whether  he 
communicated  with  Mr.  Lann  or  not  I  do  not  know  but  we 
submitted  a  figure  and  that  figure  we  have  decided  that, 
due  to  the  fact  of  all  the  mixup  here  with  the  Securities 
and  Exchange  Commission  and  also  all  the  investigation 
going  on,  inasmuch  as  my  client  did  have  a  little  profit, 
inasmuch  as  there  is  smoke  there  must  be  fire  and  I  did 
not  want  to  be  in  the  fire. 

*••**•••#* 

919.  Q.  Did  you  get  in  touch  with  your  customers  at 
that  time  and  ask  them  whether  they  wanted  to  sell 
the  bonds?  A.  I  get  in  touch  with  all  my  clients. 
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Q.  And  you  did  get  in  touch  with  your  clients!  A.  I 
told  them  the  circumstances.  I  told  them  the  entire  cir¬ 
cumstances. 

The  Trial  Examiner:  Did  you  recommend  that  they  sell? 
The  Witness:  I  did  not  recommend.  I  left  it  entirely 
up  to  them.  I  explained  everything,  the  entire  situation 
and  told  them  exactly  just  how  it  stands. 

The  Trial  Examiner:  Did  they  immediately  say  they 
would  sell? 

The  Witness:  They  said,  “Well,  go  ahead  and  sell  inas¬ 
much  as  there  is  a  situation  of  that  type  around.” 

•  ••••••••• 

923  Joseph  C.  Eagan 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

The  Trial  Examiner:  Give  the  reporter  your  name  and 
address. 

The  Witness:  Joseph  C.  Eagan.  Home  address? 

924  The  Trial  Examiner:  Yes. 

The  Witness:  155  Winthrop  Street,  Brooklyn. 

Direct  Examination. 

By  Miss  Antell: 

Q.  Mr.  Eagan,  you  are  a  partner  of  Frank  C.  Masterson 
and  Company?  A.  Yes. 

•  •••••#•*# 

925  Q.  Do  you  know  any  of  the  members  of  the  firm  of 

926  M.  S.  Wien  and  Company?  A.  I  know  Mr.  Lann  and 
I  met  Mr.  Wien.  I  do  not  know  Mr.  Wien  personally, 

except  a  nodding  acquaintance. 

•  ••••••••• 

Q.  Do  you  know  whether  your  firm  exchanges  informa¬ 
tion  on  a  situation,  members  of  your  firm?  A.  I  doubt  it. 
Not  to  my  knowledge.  Are  you  speaking  of  members  of 
the  firm? 
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Q.  Or  anybody  connected  with  your  firm?  Do  you  know 
of  it?  A.  Well,  I  happen  to  know  Mr.  Young  has  exchanged 
views  and  discusses  matters  with  Lann.  He  discusses 
927  matters  that  are  important  to  him  or  any  other 
trader  in  the  street  that  is  of  interest. 

Q.  Mr.  Young  is  employed  in  what  capacity?  A.  As 
manager  of  our  retail  securities  department. 

Q.  Is  that  department  under  your  jurisdiction?  A.  In 
matters  pertaining  to  prices  determined  in  purchasing 
securities  and  also  in  matters  determining  the  sale  to  a 
customer  or  for  their  account. 

Q.  You  pass  on  all  those  matters?  A.  That  is  right. 

Q.  Did  your  firm  have  any  interest  in  Phoenix  debentures 
prior  to  October,  1943?  A.  Not  to  my  knowledge. 

934  Q.  Will  you  tell  us  the  circumstances  under  which 
the  first  transaction,  as  shown  on  your  records,  was 

effected,  telling  us  what  you  did  with  reference  thereto, 
what  procedure  was  followed?  A.  I  was  requested  by  Mr. 
Young  to  check  the  market  in  the  Phoenix  Silk  deben¬ 
tures. 

Q.  Had  you  ever  checked  that  market  before?  A.  Not  to 
my  knowledge. 

Q.  Tell  us  how  you  went  about  it?  A.  I  referred  to  the 
National  Quotation  Sheets,  which  is  the  customary  medium 
I  believe,  and  called  the  houses  listed  in  there  who  were 
in  my  opinion  the  logical  houses  to  get  a  cross  section  of 
the  market. 

Q.  What  other  efforts  did  you  make  if  any,  other  than 
looking  in  the  National  Daily  Quotation  Sheets?  A.  Well, 
I  glanced  at  the  National  Bond  Summary  and  did 

935  not  find  it  much  help. 

Q.  Since  you  referred  to  the  National  Daily  Quo¬ 
tation  Sheets?  A.  Yes. 

Q.  Do  you  recall  what  brokers  were  listed  on  that  day 
and  what  you  did  with  reference  to  them?  A.  Well,  my 
recollection  serves  that  E.  H.  Gibb  and  Company  were 
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listed  in  the  sheets,  M.  S.  Wien  and  Company,  F.  H.  Winter, 
if  the  initials  are  correct — F.  H.  Winter  and  Company  and 
possibly  Mitchell. 

Q.  What  steps  did  you  follow  at  that  point?  What  did 
you  do  about  it?  A.  I  called  M.  S.  Wien  and  Company 
and  E.  H.  Gibb  and  asked  for  the  market  or  the  quotations, 
whichever  it  happened  to  be. 

Q.  And  both  of  them  quoted  you  a  market  at  that  time? 
A.  That  would  he  difficult  to  answer.  I  believe  they  did. 
Whether  one  house  gave  me  a  bid  and  no  offer,  or  vice 
versa,  it  is  impossible  for  me  to  recall.  It  is  my  recollec¬ 
tion  that  I  got  a  quotation  from  both  houses. 

Q.  How  about  F.  H.  Winter?  Did  you  call  that  firm? 
A.  No,  I  did  not  call  them. 

Q.  Was  there  any  reason  why  you  did  not  call  them? 
A.  As  I  recall,  their  price  in  the  sheet  was  indicated  on 
the  bid  side  and  was  considerably  under  the  market. 

•  •••••••*• 

938  By  Miss  Antell: 

Q.  You  did,  however,  call  E.  II.  Gibb  and  Com¬ 
pany  and  M.  S.  Wien  and  Company  on  that  occasion?  A. 
Yes. 

Q.  And  ask  them  for  their  quotations?  A.  Yes. 

Q.  Do  you  recall  whether  you  received  quotations  on 
both  sides  of  the  market  from  both  these  firms?  A.  No. 

Q.  Do  you  recall  from  either  of  these  firms,  from  M.  S. 
Wien  and  Company  in  particular  did  you  receive  a  quota¬ 
tion  on  both  sides  of  the  market?  A.  My  memory  is  not 
clear  enough  to  answer  it  yes  or  no.  I  think  I  did  but  I 
am  not  sure.  The  fact  that  I  have  since  stated  that  I 
bought  the  bonds  at  the  cheaper  offering  would  indicate 
to  me  that  I  did  get  a  quotation  on  the  offering  side. 

Q.  You  were  shopping  around  at  that  time:  were  you 
not?  A.  That  is  right. 

Q.  To  determine  where  you  could  get  the  cheapest  bonds  ? 
A.  Yes. 
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Q.  Did  you  ask  for  any  specific  number  of  bonds  on  that 
occasion?  A.  I  do  not  recall  if  I  asked  for  a  specific  offer¬ 
ing  of  four  bonds  or  whether  I  asked  how  cheap  a  few 
would  come,  which  is  rather  common  parlance. 

•  ••••**••• 

940  By  Miss  Antell: 

Q.  Mr.  Eagan,  did  Frank  C.  Masterson  and  Com¬ 
pany  ever  buy  or  sell  Phoenix  debentures  except  on  orders 
from  its  customers?  A.  No. 

Q.  All  transactions  that  were  effected  by  Frank  C.  Mas¬ 
terson  and  Company  with  respect  to  Phoenix  debentures 
were  on  orders  from  your  customers;  is  that  so?  A. 
Yes. 

941  Q.  However  with  respect  to  form,  capacity  in 
which  you  acted,  as  I  understand  it  you  took  those 

bonds  in  as  principal  and  sold  them  to  your  customers  as 
principal;  is  that  correct?  A.  Yes. 

Q.  But  they  were  all  on  orders?  First  you  received  your 
orders  from  your  customers  before  you  either  bought  or 
sold  bonds?  A.  Yes. 

Q.  And  immediately  upon  your  taking  in  bonds  you 
turned  them  over  to  your  customer?  A.  Yes. 

*•••*••••• 

942  Q.  Who  were  the  brokers  that  you  kept  calling  for 
quotations  on  the  Phoenix  debentures?  A.  Well, 

having  had  initial  success  in  doing  business  with  one,  and 
knowing  that  there  was  one  other  house  with  whom  we 
might  keep  posted — 

Q.  What  was  the  other  house?  A.  I  am  referring  to  E. 
H.  Gibb  and  M.  S.  Wien — I  either  called  one  or  two  or 
possibly  both.  The  chances  are  I  may  have  called 

943  one  one  day  and  the  other  the  next  to  break  the 
monotony.  The  broker  does  not  like  to  receive  calls 

unless  we  do  business. 

Q.  And  did  you  regularly  receive  quotations  from  those 
firms?  A.  Yes. 
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Q.  And  you  submitted  them  to  Mr.  Young.  A.  Yes. 

Q.  Who  at  M.  S.  Wien  and  Company  did  you  call  to  get 
quotations  on  these  bonds?  A.  Mr.  Lann. 

Q.  Did  you  ever  speak  to  anyone  else  at  M.  S.  Wien  and 
Company.  A.  I  doubt  it.  If  there  were  occasional  in¬ 
stances  at  which  he  was  not  at  the  desk  someone  else  might 
have  given  them  to  me,  but  by  and  large  I  got  my  quota¬ 
tions  from  Mr.  Lann. 

Q.  And  from  all  these  inquiries  were  you  able  to  deter¬ 
mine  whether  M.  S.  Wrien  and  Company  were  making  a 
market  in  Phoenix  debentures? 

Mr.  Prager:  I  object  to  the  question. 

The  Trial  Examiner:  Overruled. 

The  Witness:  It  was  my  impression  that  they  were.  M. 
S.  Wien  and  Company  makes  a  market  in  nearly  every¬ 
thing  that  they  show  an  interest  in.  It  is  that  type  of 
house.  Some  houses  will  quote  and  you  know  unless  you 
qualify  it  that  you  only  get  an  idea. 

944  Q.  Tell  us  how  you  determined  that  M.  S.  Wien 
and  Company  during  this  period  was  making  a 
market  in  Phoenix  debentures?  What  was  the  basis?  A. 
Well,  in  the  absence  of  transacting  a  trade  right  on  the 
phone  as  a  result  of  getting  a  quotation  there  is  no  positive 
way  of  knowing,  except  we  might  infer  from  the  tone  of 
his  voice  or  anyone's  deportment  that  they  are  ready  to 
trade.  I  did  not  challenge  the  quotation  in  those  days.  I 
merely  took  it  down. 

Q.  What  made  you  determine  that  M.  S.  Wien  and  Com¬ 
pany  was  making  a  market  in  Phoenix  debentures  during 
that  period?  What  were  the  elements?  How  did  you 
arrive  at  the  conclusions?  From  what  facts?  A.  Only 
that  possibly  they  may  have  been  consistently  quoting  the 
market.  I  had  no  occasion  to  challenge  the  market  at  any 
time.  Had  I  done  so  I  should  have  been  prepared  to  trade. 
I  had  to  assume  it. 

Q.  From  the  fact  that  they  were  consistently  giving  you 
quotations  on  Phoenix  debentures  on  both  sides  of  the 
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market,  you  determined  that  they  were  making  a  market 
in  these  bonds?  A.  Either  one  house  or  the  other. 

Q.  With  respect  to  M.  S.  Wien  and  Company,  they  were 
consistently  giving  you  quotations  on  Phoenix  debentures 
whenever  you  called  and  you  determined  from  that  fact 
that  they  were  making  a  market  in  these  debentures; 
944a  is  that  correct?  A.  My  memory  serves  me  that  any 
time  I  called  them  I  got  a  satisfactory  quotation. 
Whether  they  were  making  a  market  in  one  bond  or  five 
I  was  not  prepared  to  ask  them. 

Q.  And  with  respect  to  E.  H.  Gibb  &  Company,  from 
the  inquiries  you  made  from  E.  H.  Gibb  &  Company,  did 
you  determine  that  E.  H.  Gibb  &  Company  were  also  mak¬ 
ing  a  market?  A.  Yes,  for  the  same  reasons. 

Q.  From  any  of  the  inquiries  you  made  at  that  time,  did 
you  determine  that  anyone  else  was  making  a  market  in 
Phoenix  debentures  during  this  period?  A.  No.  Again 
from  memory  I  think  just  to  satisfy  myself  I  may  have 
called  Mitchell  on  one  occasion  and  Winter  on  another  at 
odd  intervals,  just  to  see  if  they  were  what  I  thought  they 
were. 

Q.  And  did  you  conclude  from  your  inquiry  that  F.  H. 
Winter  &  Company  during  this  period,  and  Mitchell  & 
Company  were  also  making  a  market  in  Phoenix  deben¬ 
tures?  A.  No,  I  decided  that  they  were  not  making  a 
market  in  them.  “Market”,  meaning  what? 

Q.  Tell  us  ?  A.  Two-sided  market.  I  got  the  impression 
that  these  other  houses  were  executing  an  order. 

Q.  And  by  a  “market”  you  understand  quotations  on 
both  sides  ?  A.  Yes,  the  majority  of  times. 

945  Q.  Was  there  anything  from  the  inquiries  you 
made  that  led  you  to  believe  that  E.  H.  Gibb  and 
Company  was  acting  for  M.S.  Wien  and  Company?  A.  No. 

Q.  In  making  a  market  in  these  debentures?  A.  No. 

•  •  •  •  •  •  •  #  •  '  • 
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By  Miss  Antell: 

Q.  From  the  inquiries  that  you  made  during  this  period 
did  you  determine  that  the  firm  of  E.  H.  Gibb  and  Company 
and  M.  S.  Wien  and  Company  were  each  making  inde¬ 
pendent  markets  in  Phoenix  debentures? 

Mr.  Prager:  Same  objection. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  It  is  the  same  form  almost,  Mr.  Examiner 

The  Trial  Examiner:  I  consider  it  different. 

The  Witness:  I  had  to  assume  that  they  were  operating 
independently.  Is  that  what  you  mean? 

By  Miss  Antell: 

946  Q.  Yes.  A.  Or  if  they  were  operating  for  some¬ 
one  as  broker  I  had  no  knowledge  who  it  was.  Noth¬ 
ing  to  the  contrary. 

Q.  After  your  first  transaction  did  M.  S.  Wien  and  Com¬ 
pany  or  E.  H.  Gibb  and  Company  communicate  with  you 
with  respect  to  your  interest  in  Phoenix  bonds,  asking  you 
whether  you  had  any  buying  interest  or  selling  interest  in 
these  bonds?  A.  The  trade  of  November  18th,  was  spon¬ 
sored  by  E.  H.  Gibb  and  Company. 

Q.  Will  you  tell  us  the  circumstances  of  that  trade?  That 
trade  covered  what  ?  Purchase  by  your  firm  of  four  bonds 
at  32  on  November  18th,  1943?  A.  Yes. 

Q.  Will  you  tell  us  the  circumstances  of  that  trade? 
A.  During  the  day  Gibb  and  Company  called  me  and  asked 
if  we  had  any  continuing  or  further  interest  in  any  bonds. 
Not  knowing  whether  we  had  or  not  I  asked  him  what  he 
had  in  mind  and  they  quoted  a  market  and  offered  me 
four  bonds  in  between  the  spread,  which  information  I 
again  gave  Mr.  Young  for  his  disposition  and  received  an 
order  to  buy  the  four  bonds. 

Q.  At  that  time  you  did  not  have  any  specific  order  on 
hand,  did  you,  from  any  of  your  customers?  A.  No,  I  had 
no  order  at  the  desk. 
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947  Q.  Did  E.  H.  Gibb  and  Company  offer  you  a  specific 
number  of  bonds  when  they  called.  A.  To  my  recol¬ 
lection  they  did. 

Q.  And  those  were  four  bonds  at  a  price  of  32  ?  A.  That 
is  right. 

Q.  And  is  that  what  you  conveyed  to  Mr.  Young?  A. 
Yes. 

Q.  And  what  happened?  Did  Mr.  Young  tell  you  that 
he  would  take  those  bonds?  A.  Well,  somebody  did.  One 
of  them  did.  Mr.  Yokeman  gave  me  an  order  to  buy  four 
bonds  at  32.  . 

Q.  Did  you  also  convey  that  information,  that  there  were 
four  bonds  available  at  32  from  E.  H.  Gibb  and  Company, 
to  Mr.  Yokeman,  or  only  to  Mr.  Young?  A.  That  I  do  not 
recall.  They  sit  together,  and  chances  are  that  each  of 
them  saw  the  offering.  That  is  a  detail  I  do  not  know. 

Q.  And  one  of  them  came  back  to  you  with  an  order  to 
buy  four  bonds  at  32?  A.  Yes. 

The  Trial  Examiner:  Not  one  or  the  other.  Yokeman. 

By  Miss  Antell: 

Q.  You  think  it  was  Yokeman?  A.  I  assume  so.  It  was 
one  of  his  customers. 

948  Q.  Mary  E.  Rhodes?  A.  That  is  right. 

Q.  The  first  purchase,  on  November  16th,  of  the 
four  bonds  at  20  and  a  half,  at  E.  H.  Gibb  and  Company 
went  to  your  customer,  J.  S.  Vrabek.  Whose  customer  is 
that?  A.  Mr.  Young’s. 

Q.  Did  you  convey  to  Mr.  Yokeman  and  Mr.  Young,  on 
that  occasion,  that  you  were  purchasing  these  bonds  from 
E.  H.  Gibb  and  Company?  A.  I  may  have  mentioned  who 
I  bought  the  bonds  from.  To  my  mind  it  would  be  imma¬ 
terial.  I  do  not  always.  Sometimes  they  say,  “Who  were 
you  able  to  get  them  from?”  He  may  or  may  not.  That 
I  do  not  know. 
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949  By  Miss  Antell: 

Q.  Did  you,  during  this  period,  make  any  effort  to 
give  your  business  to  M.  S.  Wien  and  Company?  A.  No. 

Q.  Did  you  give  them  any  preference?  A.  At  one  point 
I  gave  them  preference. 

Q.  What  point  was  that?  A.  I  offered  to  give  them  pref¬ 
erence. 

Q.  When  was  that?  A.  That  was  the  time  E.  H.  Gibb 
and  Company  offered  me  four  bonds  at  32. 

Q.  Tell  us,  did  you  have  any  conversations  with  Mr. 
Lann  at  that  time?  A.  I  called  Mr.  Lann  and  told  him 
that  I  had  an  order  for  four  bonds  and  I  could  buy  them 
at  32  and  asked  him  if  he  could  equal  the  offering,  which 
we  call  competing,  or  better  the  price,  that  I  was  willing 
to  give  him  the  chance  to  do  the  business. 

950  Q.  Did  you  tell  him  from  whom  you  had  received 
that  offering?  A.  Yes. 

Q.  You  told  him  that  E.  H.  Gibb  had  made  that  offering 
to  you  on  November  18th?  A.  Yes. 

Q.  And  what  did  he  tell  you?  A.  He  told  me  that  he 
could  not  compete  and  to  go  ahead  and  do  my  business. 

By  Miss  Antell: 

Q.  What  caused  you  to  give  that  preference  on  that 
trade,  or  to  offer  a  preference  on  that  trade  to  M.  S.  Wien 
and  Company? 

The  Trial  Examiner:  Go  ahead  and  answer. 

The  Witness:  In  between  the  trade  of  November  16th, 
and  this  trade  in  question,  I  asked  Mr.  Young  if  by  any 
chance  he  was  receiving  any  information,  any  helpful  data 
on  this  Phoenix  Silk  situation  from  M.  S.  Wien  and  Com¬ 
pany,  and  if  so  whether  or  not  it  would  be  a  nice  gesture  to 
offer  to  give  them  a  chance  to  do  the  business. 

Bv  Miss  Antell: 

951  Q.  And  what  did  Mr.  Young  tell  you?  A.  He  said 
he  thought  it  would  be  a  nice  idea. 
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Q.  You  had  no  trades  between  November  18th  and  De¬ 
cember  3rd,  did  you?  A.  No. 

The  Trial  Examiner:  What  conversation  did  you  have 
when  you  called  both  houses? 

The  Witness:  At  which  point? 

The  Trial  Examiner:  That  later  trade. 

By  Miss  Antell: 

Q.  Tell  us  what  happened  on  December  3rd,  1943.  A.  I 
was  asked  by  Mr.  Young  if  I  would  check  the  market  and 
determine  whether  or  not  there  was  around  amount  of 
bonds  that  could  be  bought.  I  checked  both  E.  H.  Gibb 
and  M.  S.  Wien,  and  receiving  their  quotations — I  am  not 
prepared  to  state  what  the  quotations  were,  whether 

952  they  were  two-sided  markets  or  on  one  side,  but  it 
was  of  such  a  nature  to  discourage  my  asking  for  a 

round  lot  offering  in  view  of  the  apparent  thinness  of  the 
market.  I  gave  this  information  to  Mr.  Young  as  I  had 
heard  it  and  told  him  I  did  not  know  of  any  blocks  of  bonds. 

Q.  What  happened  after  that?  A.  Either  shortly  or 
sometime  after.  Mr.  Young  came  out  to  the  desk  and  said 
he  had  been  told  that — suggested  to  me  that  I  call  Bim- 
baum  and  Company,  who  he  understood  had  a  selling  order. 
*••«•••••• 

953  By  Miss  Antell: 

Q.  Did  you  call  Mr.  Lann  on  that  occasion?  A.  Yes. 

Q.  What  did  he  tell  you,  with  respect  to  any  offerings 
he  had?  A.  In  order  to  answer  that  accurately  I  would 
have  to  remember  his  telephone  conversation,  verbatim, 
with  me. 

Q.  Give  us  the  substance?  A.  I  believe  in  my  earlier 
comment,  a  minute  ago,  I  stated  that  either  I  had  received 
no  offerings  or  a  small  enough  offering  at  such  a  price  that 
would  indicate  he  did  not  have  a  block  of  bonds  for  sale. 

Q.  You  told  us  that  subsequently  Mr.  Young  came  to 
you, - 
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Mr.  Prager:  Wc  arc  having  an  assumption  again,  Mr. 
Examiner. 

Miss  Antell:  I  am  just  leading  up  to  the  next  question. 
By  Miss  Antell: 

Q.  — told  you  to  call  Birnbaum  and  Company;  is  that 
correct?  A.  Yes. 

954  Q.  What  did  you  do?  A.  I  called  Birnbaum  and 
Company  and  asked  them  if  they  had  a  selling  order 

in  Phoenix  Silk  debentures.  They  told  me  they  had  an 
order  to  sell  fifteen  bonds  at  37.  I  told  them  I  was  inter¬ 
ested  in  the  bonds  and  would  let  them  know. 

I  reported  this  offering  to  Mr.  Young  and  was  asked 
whether  or  not  I  thought  the  bonds  could  be  bought  any 
cheaper.  In  order  to  determine  this  I  made  a  counter  bid 
of  36  and  a  half  or  three  quarters  and  was  then  informed 
the  bonds  were  limited  to  37,  at  which  price  I  could  have  a 
short  option.  Submitting  this  information  in  turn  to  Mr. 
Young,  he  gave  me  the  order  to  buy  the  bonds. 

Q.  You,  thereupon,  bought  the  fifteen  bonds  at  37?  A. 
I  called  Birnbaum  and  Company  and  confirmed  the  pur¬ 
chase  of  fifteen  bonds  at  37. 

Q.  From  your  inquiries  at  that  time,  was  there  any 
indication  to  you  that  Birnbaum  and  Company  were  acting 
for  M.  S.  Wien  and  Company? 

•  ••*#••••• 

The  Witness:  I  had  no  knowledge  who  they  were  oper¬ 
ating  for,  one  way  or  the  other.  The  fact  that  they  said 
they  had  an  order,  I  assumed  that  they  were  not  selling 
bonds  of  their  own,  that  they  were  selling  them 

955  for  someone  on  order.  But  I  had  no  interest  in  that. 

By  Miss  Antell: 

Q.  You  mean,  you  had  no  interest  in  whether  they  were 
selling  for  M.  S.  Wien  and  Company  also? 

*•••••*••• 

The  Witness:  I  mean  by  my  answer  that  they  said  they 
had  an  order  to  sell  fifteen  bonds  at  37.  I  did  not  care  for 
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whom  they  had  them.  They  had  the  bonds,  I  wanted  to 
buy  them,  and  we  bought  them. 

##***••*•• 

956  Q.  When  was  the  next  trade  effected  by  the  firm 
of  Frank  C.  Masterson  and  Company?  A.  The  next 

trade  was  December  11th. 

Q.  Did  you  effect  that  trade  and  what  did  it  cover,  inci¬ 
dentally?  A.  That  covered  the  purchase  of  five  Phoenix 
Silk  debentures  from  M.  S.  Wien  and  Company  at  38  and 
three-quarters. 

Q.  Did  you  effect  that  transaction?  A.  No.  Mr.  Yoke- 
man  bought  those  bonds  in  my  absence. 

Q.  To  whose  customer  did  those  bonds  go?  A.  They 
were  sold  to  E.  Lyons. 

Q.  On  the  same  day?  A.  On  the  same  day. 

Q.  At  what  price  ?  A.  They  were  bought  at  38  and  three- 
quarters  and  sold  at  48  and  five-eighths. 

957  Q.  At  what  price?  A.  Forty  and  five-eighths. 

Q.  What  was  the  next  transaction  you  effected 
in  these  bonds,  the  firm  effected?  A.  The  next  transaction 
was  on  December  15th. 

Q.  What  was  that  transaction?  A.  We  sold  four  bonds 
to  M.  S.  Wien  and  Company  at  38. 

Q.  Those  bonds  came  from  whom?  A.  Those  bonds  were 
bought  for  Mary  E.  Rhodes. 

Q.  At  what  price?  A.  37. 

Q.  Did  you  effect  that  transaction?  A.  Yes. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
effected  that?  A.  I  received  an  order  to  sell  four  bonds 
from  Mr.  Yokeman. 

Q.  What  did  you  do?  How  did  you  go  about  selling 
them?  A.  I  called  M.  S.  Wien  and  Company  and  E.  H. 
Gibb  and  Company  and  sold  them  to  the  firm  that  made  the 
best  bid. 

Q.  During  this  whole  period  did  you  continue  to  make 
inquiry  as  to  what  the  market  was  in  Phoenix  bonds?  A. 
Yes. 
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Q.  Calling  up  the  firms  of  M.  S.  Wien  and  Company — 
or  tell  us  what  firms?  A.  I  called  one  or  the  other  in 

958  order  to  get  a  morning  quotation. 

Q.  What  firms?  A.  E.  H.  Gibb  and  M.  S.  Wien. 
Whether  there  were  other  houses  on  those  occasions  I  do 
not  recall. 

Q.  And  you  gave  that  information,  that  you  received 
regularly,  to  Mr.  Young?  A.  Yes,  sir. 

Q.  What  was  the  next  occasion  that  you  effected  a 
transaction  of  these  bonds?  A.  March  14th. 

Q.  I  think  you  are  mistaken.  Wasn’t  there  one  on 
January  14th?  A.  Oh,  yes.  I  am  sorry.  The  next  trans¬ 
action  was  January  14th. 

Q.  Tell  us  what  you  did  with  reference  to  that  trans¬ 
action,  the  circumstances  thereof?  What  did  that  consist 
of?  A.  That  consisted  of  an  order  to  buy  five  bonds  for 
Giraud  and  three  bonds  for  Elizabeth  Hough. 

Q.  Whose  customers  were  those?  A.  Giraud  is  Mr. 
Yokeman’s  customer.  Elizabeth  Hough  is  Mr.  Young’s 
customer. 

Q.  You  received  these  orders  from  Mr.  Yokeman  and 
Mr.  Young?  A.  That  is  correct. 

Q.  What  did  you  do?  A.  I  checked  the  sheets 

959  again,  and  bought  the  bonds  where  they  could  be 
bought  at  the  best  prices. 

Q.  You  had  no  further  transactions  until  March  13th,  is 
that  correct?  A.  That  is  right. 

•  ••••*•••• 

960  Q.  Do  you  recall  during  this  period  receiving  any 
requests  for  the  proxies  on  these  bonds?  A.  Mr. 

Young  brought  proxies  out  to  the  trading  desk  one  day 
and  asked  me  if  I  would  sign  them  inasmuch  as  some  of 
the  bonds  were  still  in  the  firm’s  name. 

Q.  By  whom  were  those  bnods  owned?  A.  I  do  not 
know  by  whom  the  individual  bonds — I  do  not  know  by 
whom  the  bonds  were  owned,  whose  proxies  I  signed. 
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Q.  Were  any  of  these  bonds  owned  by  the  firm  itself? 
A.  No. 

Q.  They  were  merely  in  the  name  of  the  firm?  A.  That 
is  right. 

Q.  Some  of  the  bonds  were  also  in  the  name  of  custo¬ 
mers,  however?  A.  That  is  right. 

Q.  Did  you  receive  any  request,  with  respect  to  proxies, 
for  those  bonds,  which  were  registered  in  the  names  of 
customers?  A.  Did  I  receive  that  request  personally? 

Q.  Yes.  A.  No. 

Q.  What  did  you  do  with  respect  to  those  bonds  that 
were  in  the  name  of  the  firm,  with  respect  to  proxies 
961  for  those  bonds?  A.  I  asked  Mr.  Young  if  he  had 
received  permission  from  the  owners  of  the  bonds 
to  have  us  sign  the  proxies  for  them. 

•  #*#*#•*#• 

963  By  Miss  Antell: 

Q.  What  did  you  do  with  that  proxy  after  you 
signed  it?  A.  Gave  it  to  Mr.  Young.  Let  me  also 

964  add,  to  clarify  the  matter,  that  Mr.  Young  brought 
the  proxies  out  to  me  while  I  was  at  the  desk  and 

among  other  things  I  did — he  handed  it  to  me  and  I  asked 
him  whether  or  not  he  had  received  consent  from  the  cus¬ 
tomers  for  us  to  act  for  them  and  he  said  he  had,  so  I 
signed  them. 

Q.  But  he  also  told  you,  at  that  time,  that  he  had  been 
asked  for  these  proxies  by  M.  S.  Wien  and  Company?  A. 
Yes. 

Q.  And  you,  therefore,  understood  that  you  were  giving 
those  proxies  tq  M.  S.  Wien  and  Company?  A.  Yes. 

The  Trial  Examiner:  You  mean  the  physical  paper?  He 
was  actually  giving  a  proxy,  if  I  understand  his  testimony, 
to  those  three  men,  Graves  and  Hodges  and  Jaflfin,  and 
delivering  the  proxy  to  Wien  and  Company?  But  he  was 
giving  the  proxy  to  those  gentlemen,  weren’t  you? 

The  Witness:  If  I  can  recall  whose  names  are  on  top,  I 
can  recall  to  whom  I  was  giving  the  proxy. 
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The  Trial  Examiner:  At  least,  you  were  not  authorizing 
Wein  to  vote  the  bonds? 

The  Witness:  No.  As  I  recall  I  was  told  that  they  ex¬ 
pected  to  send  a  man  dowrn  there  to  represent  them,  and 
he  was  the  individual  to  whom  we  were  giving  the  proxy. 

By  Miss  Antell: 

Q.  That  who  expected  to  send  a  man  down?  A. 

965  M.  S.  Wien  and  Company. 

Q.  You  understood  then  that  those  proxies  were 
going  to  the  individual  that  M.  S.  Wien  and  Company  were 
sending  down  to  the  meeting  at  Allentown?  A.  Yes. 

Q.  You  understood  that  that  was  a  stockholders’  meet¬ 
ing?  A.  Yes. 

Q.  The  next  transactions  you  had  in  Phoenix  bonds 
appear  to  be  March  13th,  1944.  Will  you  tell  us  the  cir¬ 
cumstances  under  which  you  effected  those  transactions? 
First,  what  did  those  transactions  consist  of  so  that  we 
may  have  it  for  the  record?  A.  On  March  13th,  we  bought 
twenty-two  bonds  at  35  and  a  quarter  from  our  various 
customers  for  the  account  of  M.  S.  Wien  and  Company  at 
35  and  a  quarter,  charging  no  commission  to  our  customer. 

Q.  I  believe  you  said  twenty-two  bonds?  A.  Twenty- 
two. 

Q.  Did  you  have  any  other  transaction  on  that  day? 
A.  We  sold  ten  bonds — we  bought  ten  bonds  from  our 
customers  at  37  for  the  account  of  M.  S.  Wien,  charging 
no  commission. 

Q.  And  in  those  transactions  you  were  acting  as  broker 
for  M.  S.  Wien  and  Company?  A.  That  is  right. 

966  Q.  And  that  covered  a  total  of  thirty-two  bonds; 
is  that  correct?  A.  Yes. 

Q.  Do  you  know  whether  that  covered  all  the  bonds  that 
your  customers  had  at  that  time?  A.  Yes. 

The  Trial  Examiner:  Yes,  it  did? 

The  Witness:  Yes,  it  covered  all  of  our  previous  pur¬ 
chases,  not  having  since  been  sold  out. 
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By  Miss  Antell: 

Q.  You  have  had  no  transactions  since  that  time  in 
Phoenix  bonds?  A.  No. 

Q.  For  whom  did  you  sell  those  bonds,  who  were  the 
customers  you  sold  those  bonds  for,  and  at  what  price? 
A.  We  bought  ten  Phoenix  Silk  5’s  at  35  and  a  quarter 
from  J.  S.  Vrabek.  We  bought  one  bond  at  35  and  a 
quarter  from  Isabel  C.  Love.  We  bought  one  bond  at  35 
and  a  quarter  from  James  Lowery.  We  bought  three  bonds 
at  35  and  a  quarter  from  E.  Hough.  We  bought  two  bonds 
at  35  and  a  quarter  from  the  estate  of  Henry  Mason.  We 
bought  two  bonds  at  35  and  a  quarter  from  Leah  Murray, 
We  bought  three  bonds  at  35  and  a  quarter  from  Mames 
Maguire. 

Q.  I  do  not  believe  you  covered  the  bonds  that  you 
purchased  at  37,  the  ten  bonds?  A.  We  did  not 
967  get  to  that  yet,  did  we? 

Q.  Will  you  cover  that  now,  the  ten  bonds  that 
you  also  sold  for  M.  S.  Wien  and  Company?  A.  On  the 
same  day  we  bought  five  bonds  at  37  from  Giraud,  we 
bought  five  bonds  from  E.  Lyons  at  37.  We  bought  all 
these  bonds  for  the  account  of  M.  S.  Wien  and  Company, 
and  each  was  indicated  that  they  were  ex  the  five  per  cent 
interest  payment. 

Q.  In  other  words,  you  sold  them  to  M.  S.  Wien  and 
Company  ex  interest,  ex  $5  interest.  A.  We  bought  them 
for  their  account. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
purchased  those  bonds  for  M.  S.  Wien  and  Company  on 
that  day?  A.  Mr.  Young  told  me  that  he  had  decided  to 
sell  the  bonds  to  M.  S.  Wien  and  Company.  I  asked  him 
why,  and  he  told  me  that  he  had  been  over  there,  and  as 
a  result  of  their  putting  a  man  on  the  board  they  were  in  a 
position  to  determine  that  certain  properties  that  had  been 
fixed  in  value,  approximately  three  hundred  thousand 
dollars,  but  apparently  carried,  for  conservatism’s  sake 
close  to  one  hundred  and  fifty — it  develops  that  the  new 
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evaluation  of  one  hundred  thousand  dollars  should  be  put 
on  them,  and  the  chances  were  that  if  they  got  fifty  for  it 
they  would  be  well  off,  and  for  that  reason  they  decided 
to  sell  them. 

Q.  What  did  you  then  do?  A.  I  called  Mr.  Lann, 

968  myself,  to  verify  the  facts  and  to  make  the  actual 
consummation  of  sale,  or  rather,  purchase  for  their 

account. 

Q.  What  conversation  did  you  have  with  Mr.  Lann  at 
that  time?  A.  Well,  I  asked  him  why  he  was  willing  to 
buy  the  bonds  from  us. 

Q.  What  did  he  tell  you?  A.  He  told  me  that,  as  a  result 
of  that  meeting,  which  was  substantially  the  same  as  Mr. 
Young  told  me,  based  on  any  new  evalution  which  the 
securities  person  would  put  on  them,  it  did  not  leave  as 
much  room  for  depreciation  as  had  their  previous  figur¬ 
ing. 

Q.  Did  he  tell  you  in  that  conversation  what  he  thought 
the  bonds  were  worth  on  the  basis  of  the  new  evaluation? 
A.  I  think  the  figure  he  mentioned  was  somewhere  between 
forty  and  forty-five,  and  as  such  did  not  leave  as  much  room 
for  depreciation  to  our  customers  as  we  had  originally 
figured. 

Q.  Do  you  know  what  the  market  was  on  that  day  for 
these  bonds?  A.  No,  I  do  not  remember. 

Q.  Do  you  recall  whether  the  price  of  forty  or  forty-five 
that  he  mentioned  was  around  the  prevailing  market  price? 
A.  That  figure  would  be  above  the  prevailing  market  price, 
if  I  recall  correctly.  I  think  it  would  depend  on  the 

969  quotation,  based  on  or  off  the  five  per  cent  interest 
payment.  That  would  affect  the  quotation. 

Q.  The  prices  that  you  paid  for  these  bonds  for  M.  S. 
Wien  and  Company  on  that  day,  was  that  around  the  pre¬ 
vailing  market  price  for  those  bonds  on  that  day?  A.  Well, 
if  I  recall  correctly,  the  price  was  substantially  on  the  pre¬ 
vailing  market  quotation  with  the  five  per  cent  interest  on. 
If  the  five  per  cent  interest  had  been  taken  off  it  would  be, 
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for  argument’s  sake,  five  points  lower,  depending  on  which 
day  the  ex-interest  happened  to  reflect  in  the  market. 
That  I  do  not  recall. 

Q.  What  further  conversation  did  you  have  with  Mr. 
Lann  at  that  time?  Did  you  ask  him  why  he  was  buying 
the  bonds  back?  A.  Yes.  I  asked  him  if  he  was  buying 
them  for  his  own  account,  and  if  so,  why. 

Q.  Wrhat  did  he  tell  you?  A.  He  told  me  that,  in  as 
much  as  he  had  furnished  us  with  or  was  instrumental  in 
giving  us  information  which  may  have  affected  us  in  re¬ 
tailing  these  bonds,  he  was  more  or  less  responsible. 

Q.  Did  he  tell  you  for  whose  account  he  was  buying 
them?  A.  No.  My  impression  was  that  he  was  buying 
them  for  his  own  account,  and  at  a  later  date  would  be  able 
to  place  them  somewhere. 

970  Q.  In  the  course  of  that  conversation  with  Mr. 

Lann,  did  Mr.  Lann  make  any  mention  of  any  call 
for  tenders  the  company  was  making  at  that  time?  A.  No. 

Q.  Did  he  make  mention  of  whether  the  company  had 
any  funds  available  for  the  purchase  of  debentures?  A. 
No. 

Miss  Antell:  That  is  all. 

The  Trial  Examiner:  What  is  the  reason,  if  any,  given 
you  by  Mr.  Lann  for  the  advance  in  price  on  the  twenty- 
two  bonds  and  the  ten  bonds? 

The  Witness:  It  is  my  understanding  that  those  prices 
were  arrived  at  through  mutual  consent  between  Mr. 
Young,  Mr.  Yokeman  and  Mr.  Lann,  at  which  prices  were 
fair  and  still  would  give  our  customers  a  slight  profit  or 
get  them  out  even,  as  the  case  may  turn  out  to  be,  based 
on  previous  purchase  prices. 

#***•••••• 

Cross-Examination. 

By  Mr.  Prager: 

972  Q.  When  you  attempt  to  purchase  or  execute  an 
order  and  you  call  a  broker-dealer,  is  it  of  any 
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interest  to  you  in  what  capacity  the  broker-dealer  is  acting? 
A.  In  a  general  way,  no. 

Q.  You  are  primarily  interested  in  getting  it  at  the 
cheapest  possible  price?  A.  That  is  right. 

Q.  And  whether  the  man,  on  the  other  side  of  the  trans¬ 
action,  whom  you  call  is  acting  for  his  own  account  or  for 
someone  else  does  not  make  any  difference  to  you?  A. 
Formally  speaking,  no. 

973  Q.  In  Phoenix  securities,  these  particular  bonds, 
your  idea  came  from  Mr.  Young  and  Mr.  Yokeman? 
A.  Yes. 

Q.  It  did  not  originate  with  you  at  all?  A.  That  is  cor¬ 
rect. 

*#*•*#*••• 

978  Q.  And  you  knew  that  Birnbaum  had  the  bonds 
to  sell  for  somebody  else?  A.  I  assumed  so,  inas¬ 
much  as  he  said,  “Yes,  I  have  an  order  to  sell  bonds.” 

*#•#•••*#* 

981  Q.  Does  the  National  Quotation  Sheet  disclose,  in 
any  way,  any  transactions  made?  A.  No. 

Q.  Is  there  any  other  publication,  that  you  know  of, 
which  discloses  transactions  made  in  the  over-the-counter 
market?  A.  Not  to  my  knowledge. 

Q.  Is  there  any  way  of  determining  how  many  transac¬ 
tions  were  made  in  a  security  in  the  over-the-counter  mar¬ 
ket  from  any  publication?  A.  No. 

Q.  In  other  words,  in  the  specific  case  of  Phoenix  securi¬ 
ties,  the  sheets  would  tell  you  the  firms  who  were  interested 
in  buying  or  selling  the  security  but  would  not  tell  you  the 
transactions  which  might  have  occurred?  A.  That  is  right, 
yes. 

Q.  You  mean  that  the  sheets  would  not  tell  you  what 
transactions  had  occurred?  A.  Yes. 

•  ••••••••• 
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Redirect  Examination. 
By  Miss  Anteil : 


982  Q.  Let  me  show  you  the  sheets,  Commission’s  Ex¬ 
hibit  2,  and  I  call  your  attention  to  the  listings  for 

983  Phoenix  debentures  therein.  Tell  m$,  what  listings 
did  Frank  C.  Masterson  have  for  these  bonds  during 

the  period  from  October  1st,  1943,  to  March  31st,  1944? 

Mr.  Prager:  Miss  Anteil  read  those  into  the  record  be¬ 
fore.  They  are  in  by  this  Exhibit. 

The  Trial  Examiner:  Perhaps  we  do  not  have  to  have 
him  read  them  again. 


984  Q.  Before  you  inserted  those  listings  did  you 
check  the  market  with  M.  S.  Wien  and  E.  H.  Gibb 
and  Company  with  respect  to  these  debentures?  A. 

985  Yes,  I  continually  checked  them  to  know  where  I 
stood. 

Q.  During  that  period,  during  a  certain  period,  if  you 
will  look  at  this  sheet,  Commission’s  Exhibit  2,  you  will 
see  that  M.  S.  Wien  and  Company  appeared  with  listings 
of  “0  W,  B  W.”  A.  Yes. 

Q.  You  continued  to  check  the  market  during  that 
whole  period,  did  you  not?  A.  Yes. 

Q.  Did  you  make  inquiry  from  M.  S.  Wien  and  Company 
what  their  actual  quotations  were  on  this  bond?  A.  I  am 
not  prepared  to  say  that  I  called  them  each  and  every  day 
to  get  their  actual  trading  market.  I  checked  them  daily, 
or  checked  someone  daily,  to  furnish  my  daily  quotation 
slip  to  our  department.  It  is  quite  possible  that  in  this 
interim  I  was  in  the  sheets.  I  would  expect  that  if  anyone 
had  some  bonds  for  sale  and  I  had  the  best  bid  or  trade  to 
equal  a  current  bid,  I  would  get  a  call. 
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1045  James  E.  Prescott 

was  called  as  a  witness,  and  after  first  having  been 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination. 

By  Miss  Antell : 

Q.  What  is  your  name?  A.  James  E.  Prescott. 

Q.  Where  do  you  live?  A.  273-18th  Avenue,  Paterson, 
New  Jersey. 

Q.  What  is  your  busines,  Mr.  Prescott?  A.  Dealer- 
broker  in  securities. 


Q.  Will  you  describe  to  us  the  character  of  the  business 
you  do  with  respect  to  whether  it  is  with  brokers, 
1046  trading  for  your  own  account,  or  doing  business 
with  the  public?  A.  It  is  doing  business  with  the 
public.  The  only  time  I  go  to  brokers  is  when  I  go  to  them 
to  buy  something  as  a  dealer. 

Q.  So  that  your  business  is  essentially  with  selling  or 
buying  securities  for  customers?  A.  Yes,  retailing. 

Q.  Where  is  your  office  located?  A.  273-18th  Avenue, 
Paterson,  New  Jersey,  my  home. 


1047  Q.  Are  you  a  subscriber  to  the  National  Daily 
Quotation  Service  sheets?  A.  No. 

Q.  Do  you,  however,  have  access  to  such  sheets  any¬ 
where?  A.  Occasionally  I  may  have  come  across  some  of 
the  older  sheets  in  various  outfits  I  do  business  with. 

Q.  Do  you  keep  in  touch  with  the  quotations  in  those 
sheets  through  the  brokerage  firms  you  visit?  A.  Not  as 
a  general  rule. 

Q.  How  do  you  get  your  quotations  or  the  market  in  any 
security  you  are  interested  in?  How  do  you  follow  it? 
A.  Usually  from  dealers  that  I  know,  specialists  in  certain 
situations.  For  instance,  on  bonds,  I  know  that  Adams 
and  Peck  specialize  in  railroad  bonds  and  certain  other 
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outfits  specialize  in  utilities.  Therefore,  I  frequently  call 
houses  of  that  type,  depending  on  what  I  am  interested  in. 

Q.  Do  you  know  any  of  the  members  of  the  firm  of  M.  S. 
Wien  and  Company?  A.  Yes,  I  know  the  three  principal 
members  casually. 

Q.  Do  you  know  Joseph  Lann?  A.  Yes. 

Q.  And  you  know  the  other  two  partners?  A.  Yes. 

*##**•*#*• 

1048  Q.  Have  you  from  time  to  time  received  informa¬ 
tion  from  that  firm  on  special  situations?  A.  I  recall 

one  or  two  situations  that  they  suggested  I  look  into,  that 
seemed  to  have  merit. 

Q.  Who  suggested  those  situations?  A.  Well,  Mr.  Lann 
is  usually  the  one  I  talk  with,  if  I  talk  with  anyone  in 
the  firm. 

Q.  When  did  you  first  hear  of  Phoenix  debentures,  Phoe¬ 
nix  Silk  Corporation  debentures?  A.  In  the  early  part 
of  July,  1943. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
first  heard  of  it?  A.  I  met  a  friend  of  mine  whom  I  had 
worked  with  some  years  previous.  I  ran  across  him  in  a 
restaurant  on  Broad  Street.  We  got  talking  over  old  times. 
I  had  not  seen  him  for  some  time. 

Q.  Will  you  identify  this  friend.  A.  A  chap 

1049  named  Louis  Goldberg. 

Q.  Tell  us  the  situation.  A.  We  got  talking  over 
previous  situations  from  the  time  when  we  were  associated, 
and,  casually,  he  called  my  attention  to  a  situation  which 
he  thought  had  a  lot  of  merit,  which  was  these  Phoenix 
Silk  bonds. 

Q.  What  did  you  do  thereafter?  A.  Well,  I  asked  con¬ 
tacts  of  mine  who  were  showing  on  the  sheets  on  the 
bonds - 

Q.  What  contacts  were  those?  A.  I  have  various  con¬ 
tacts  around  the  Street,  seven  or  eight  different  dealers  I 
do  business  with.  Sometimes  I  may  even  call  from  Pater¬ 
son  to  Goodbody  or  Eastman  Dillon  or  the  other  outfits  I 
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have  contact  with.  I  ask  them  what  the  market  looked 
like  on  the  sheets,  and  who  seemed  to  have  an  interest  in 
that  market. 

Q.  Did  you  ascertain  from  your  inquiry  who  had  an 
interest  in  that  market?  A.  Yes. 

'Q.  Who  was  that?  A.  As  I  recollect,  one  of  the  offices 
mentioned  was  M.  S.  Wien,  and,  inasmuch  as  I  had  done 
business  with  them,  I  naturally  felt  that  I  could  ask  them 
for  information  on  this  situation. 

Q.  Did  you  thereafter  communicate  with  M.  S. 

1050  Wien  concerning  the  Phoenix  debentures?  A.  Yes. 

Q.  With  whom?  A.  With  Mr.  Lann. 

Q.  Did  you  see  him  in  person  or  telephone  him?  A.  Not 
at  that  particular  time.  I  have  seen  him  on  and  off  at  inter¬ 
vals  when  I  come  into  town. 

* 

Q.  When  did  you  talk  to  Mr.  Lann?  What  is  your  best 
recollection  concerning  the  Phoenix  debentures,  after  Mr. 
Goldberg  called  it  to  your  attention?  A.  That  would  be 
about  the  middle  of  July. 

Q.  Tell  us  what  your  conversation  at  that  time  was  and 
what  occurred?  A.  It  more  or  less  confirmed  what  I  heard 
through  this  friend  of  mine,  that  the  company  apparently 
was  in  liquidation,  that  they  had  sold  one  of  the  plants  and 
that  there  were  prospects  of  another  plant  being  sold.  The 
price  at  which  bonds  were  selling  at  that  time  looked 
cheap,  and  they  suggested  that  I  look  into  the  situation 
myself  and  see  how  the  picture  looked  to  me. 

Q.  Who  gave  you  that  information?  A.  Mr.  Lann. 

Q.  And  he  was  the  one  who  suggested  you  look  into 

1051  the  situation.  A.  He  suggested  I  look  into  it,  that 
is  right. 

Q.  I  said  he  suggested  that  you  look  into  the  situation 
first.  A.  Yes. 

Q.  What  did  you  thereupon  do?  A.  I  wrote  to  the 
company  to  obtain  their  balance  sheet  for  three  years  back. 
The  company  didn’t  reply  to  my  letter  for  several  weeks. 
Then  I  wrote  again  to  the  president  in  New  York.  They 
declined  to  give  me  reports,  because  they  said  that  they 
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were  only  given  to  registered  bondholders  or  stockholders. 

Q.  And  yon  weren’t  at  the  time  a  registered  bondholder 
or  stockholder?  A.  No. 

Q.  Continue  with  your  story,  will  you.  A.  Then  I  asked 
M.  S.  Wien  and  Company  if  they  had  any  reports  that  I 
could  study. 

Q.  With  whom  did  you  talk  to?  Try  to  identify  the 
person.  A.  Mr.  Lann. 

Q.  What  did  he  tell  you?  A.  Well,  he  gave  me — they 
allowed  me  to  look  over  a  couple  of  the  company’s  reports 
from  their  files.  I  made  a  study  of  them,  and,  from  the 
facts  as  they  had  been  given  to  me  by  my  friend 

1052  and  what  was  shown  there,  T  was  convinced  that 
those  bonds  had  quite  some  merit  and  would  appeal 

to  certain  of  my  accounts. 

Q.  Did  you  so  inform  Mr.  Lann?  A.  I  asked  Mr.  Lann 
whether  the  bonds  were  available. 

Q.  What  did  he  tell  you?  A.  At  that  time  I  think  there 
were  ten  bonds  available  somewhere  around  the  22  level, 
which  I  purchased. 

Q.  You  have  prepared  a  list  of  all  the  transactions  you 
effected  in  Phoenix  debentures.  A.  That  is  right. 

1053  By  Miss  Antell: 

Q.  Mr.  Prescott,  your  list  consists  of  two  sheets. 
A.  That  is  right. 

Q.  Will  you  tell  us  what  those  two  sheets  are?  A.  Well, 
one  is  a  list  of  bonds  which  I  purchased  as  a  dealer,  and 
the  other  list  is  a  memorandum  of  bonds  that  were  pur¬ 
chased  by  Mrs.  Prescott. 

Q.  And  the  second  sheet,  which  is  designated  on  the  top 
thereof,  “Mrs.  Prescott,”  are  the  transactions  that  Mrs. 
Prescott  effected  in  these  Phoenix  debentures?  A.  That 
is  right. 

Q.  But  those  transactions  you  effected  for  her,  did  you? 
A.  No,  she  effected  them  herself. 
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Q.  Did  you  arrange  for  those  transactions?  A.  At  the 
time  I  may  have  been  talking  with  Mr.  Lann  or  someone 
in  the  firm  and  she  had  funds  available.  I  suggested  them 
to  her  because  I  felt  it  was  good  enough  for  her  funds  also. 

Q.  I  say,  however,  you  arranged  for  the  purchase  and 
sale  of  Phoenix  debentures  for  Mrs.  Prescott.  A.  Indirect¬ 
ly,  yes. 

Q.  Did  you  personally  arrange  it  with  Mr.  Lann?  A. 
No.  When  I  talked  to  Mr.  Lann  about  that,  I  said, 
1054  i ‘Just  a  moment,  Mrs.  Prescott,  I  think,  wants  some 
of  those  bonds/  ’  He  confirmed  the  sale  to  her  over 
the  wire. 


Q.  Will  you  tell  us  what  your  first  transaction  in  Phoenix 
debentures  was?  A.  Ten  bonds  purchased  on  September 
21,  1942,  at  22. 

1055  Q.  That  is  the  trade  date,  is  it?  A.  September 
21, 1943,  yes. 

Q.  And  from  whom  did  you  purchase  those  bonds?  A. 
I  purchased  them  from  M.  S.  Wien,  and  they  were  cleared 
through  Moore  &  Company  in  Jersey  City. 

**•••••••* 

1057  By  Miss  Amtell : 

Q.  At  the  time  you  made  that  purchase  of  ten 
bonds  from  M.  S.  Wien  and  Company,  did  you  inform  Mr. 
Lann  that  you  might  be  interested  in  additional  bonds  ?  A. 
Not  until  some  time  later. 

Q.  Did  you  ask  Mr.  Lann  to  show’  you  any  offerings  of 
bonds?  A.  Yes,  I  have  asked  to  be  shown  any  offerings 
of  bonds  that  came  in. 

Q.  From  time  to  time  did  Mr.  Lann  communicate  with 
you  to  show  you  offerings  of  bonds?  A.  On  certain  occa¬ 
sions,  yes. 

Q.  How  many  times  would  you  say  he  called  you?  A. 
Well,  how  many  transactions  did  I  have  all  together  on 
purchasers? 


201 


Q.  Here  is  your  list,  (handing  same  to  witness.)  A. 
Well,  there  are  only  four  purchases,  but  I  do  recall  instances 
where  bonds  were  shown  which  I  was  not  able  to  use  at 
that  particular  time. 


1060  Q.  Whenever  you  called  Lann,  did  he  always  give 
you  a  quotation  on  Phoenix  debentures?  A.  I  don’t 
recall  any  instance  where  I  wasn’t  given  a  quotation.  There 
might  not  always  have  been  a  number  of  bonds  available, 
perhaps  just  one  bond,  but  I  don’t  recall  any  instance  when 
I  couldn’t  get  a  quotation. 

Q.  And  that  held  true  for  both  sides  of  the  market?  A. 
Yes,  I  think  it  did. 


1061  Q.  Did  you  ever  purchase  any  of  these  bonds  to 
hold  for  your  account? 

Mr.  Prager:  I  object  to  that. 

A.  When  I  bought  them  originally,  I  held  them  for  my 
own  account.  I  was  the  dealer. 

By  Miss  Antell: 

Q.  Were  you  purchasing  them,  however,  for  sale  to  your 
customers?  A.  Well,  with  that  thought  in  mind. 
**••••*••• 

1062  By  Miss  Antell: 

Q.  Did  Mr.  Lann  know  that  you  were  a  retailer 
of  securities? 

Mr.  Prager:  I  object  to  the  question. 

The  Trial  Examiner:  Overruled. 

A.  I  presume  so.  X  don’t  know. 

The  Trial  Examiner:  Didn’t  you  tell  him  who  you  were 
when  you  called  up? 

The  Witness:  Yes,  I  am  a  local  dealer  in  securities  in 
Paterson,  New  Jersey. 
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1063  The  Trial  Examiner :  "Will  you  state  for  the  record 
what  you  mean  when  you  say  you  were  shown  bonds  ? 
The  Witness :  The  bonds  were  available  at  that  price. 

•  •••••*••* 

1067  By  Miss  Antell : 

Q.  Do  you  recall  any  circumstances  with  respect 
to  the  purchase  shown  on  Commission’s  Exhibit  14  of  two 
bonds  by  you  from  M.  S.  Wien  and  Company  on  December 
16,  1943,  at  401/A  ?  Do  you  have  your  file  with  you  pertain¬ 
ing  to  Phoenix  debentures?  A.  It  is  just  reports  and 
memos  I  have  made  from  time  to  time  in  the  process  of 
looking  into  the  picture. 

The  Trial  Examiner:  Are  those  reports  that  you  have 
in  your  possession  reports  which  you  got  from  Mr. 

1068  Lann? 

The  Witness :  Two  of  them  were  the  reports  I  got 
from  them  originally.  Others  are  I  have  obtained  since 
from  other  sources.  In  connection  with  the  December  16 
item,  I  was  given  information  at  that  time. 

By  Miss  Antell: 

Q.  Will  you  tell  us  by  whom  you  were  given  that  infor¬ 
mation?  A.  Mr.  Lann  gave  me  the  information. 

Q.  What  information  did  he  give  you  at  that  time?  A. 

Well,  it  was  in  connection  with  the  probable  sale - 

Mr.  Prager:  May  I  ask  the  Examiner  if  I  can  inquire 
from  the  witness  as  to  what  he  is  now  looking  at.  A.  It  is 
a  memorandum  I  made  myself  at  that  time. 

Mr.  Prager:  May  I  see  it? 

The  Witness :  Yes.  It  is  just  a  memorandum  of  figures. 
By  Miss  Antell: 

Q.  That  was  a  memorandum  you  made  at  the  time  of 
your  conversation  with  Mr.  Lann?  A.  Yes.  In  other 
words,  I  made  it  so  that  I  could  notify  my  customers  as  to 
the  conditions  at  that  time. 
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The  Trial  Examiner:  We  will  mark  this  as  Com- 

1069  mission’s  Exhibit  15  for  identification. 

The  Witness:  Will  I  retain  that? 

The  Trial  Examiner:  If  yon  need  it,  we  will  have  it 
photostated. 

(The  same  was  marked  as  Commission’s  Exhibit  15  for 
identification.) 

The  Witness :  The  figures  pertain  to  the  net  quick  assets, 
the  reduction  of  the  mortgage,  and  the  probable  valuation 
of  the  remaining  plants. 

The  Trial  Examiner:  And  those  figures  which  you  now 
have  on  the  memorandum  marked  Commission’s  Exhibit 
15  for  identification  were  given  you  by  Mr.  Lann  in  the 
course  of  a  conversation? 

The  Witness:  That  is  right. 

By  Miss  Antell : 

Q.  What  information  was  given  to  you  with  respect  to 
the  mortgage? 

The  Trial  Examiner:  Do  you  want  to  offer  that  in  evi¬ 
dence,  Miss  Antell,  or  do  you  want  to  ask  him  what  the 
figures  are,  or  do  you  want  to  forget  it? 

Miss  Antell:  I  offer  Commission’s  Exhibit  15  for  identi¬ 
fication  in  evidence  at  this  time.  Is  there  any  objection? 

Mr.  Prager:  No  objection. 

1070  The  Trial  Examiner:  It  will  be  marked  as  Com¬ 
mission’s  Exhibit  15  in  evidence. 

(The  same  was  received  in  evidence  as  Commission’s 
Exhibit  No.  15.) 

By  Miss  Antell : 

Q.  This  figure  that  appears  on  Commission’s  Exhibit  15, 
“$50,000  mortgage  reduced  to  $47,000,”  was  there  a  mort¬ 
gage  that  the  company  held?  A.  I  am  not  sure  at  this  time. 
Those  are  just  the  figures  I  jotted  down. 

Q.  Did  Mr.  Lann  at  that  time  give  you  the  figure  of 
$125,000  as - 
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The  Trial  Examiner:  Mr.  Lann  gave  him  all  those  fig¬ 
ures. 

Bv  Miss  Antell : 

w 

Q.  With  respect  to  the  figure  of  $22,300  cash  for  bond- 
tenderers,  do  vou  recall  what  Mr.  Lann  told  vou  at  that 
time  with  respect  to  bond  tenderers  and  the  cash  available 
therefor?  A.  Well,  1  don’t  recall  exactly,  but  my  recollection 
is  that  it  had  something  to  do  with  the  possible  amount  of 
cash  that  might  be  available  for  a  possible  tender  later. 

Q.  Do  you  recall  any  conversation  around  that  time,  in 
December,  1943,  with  Mr.  Lami,  asking  you  whether  you 
would  be  willing  to  arrange  for  the  exchange  of  Phoenix 
debentures  for  a  mortgage  held  by  the  Company? 

1071  Mr.  Prager :  I  object. 

The  Trial  Examiner:  Objection  overruled. 

A.  Not  at  that  time,  no. 

By  Miss  Antell: 

Q.  When  was  it  ?  A.  I  think  that  was  in  either  the  latter 
part  of  January — I  think  it  was  the  latter  part  of  January. 

Q.  1944?  A." Yes. 

Q.  Tell  us  what  that  conversation  was?  A.  I  think  men¬ 
tion  was  made  of  that  in  January. 

Q.  Tell  us  what  that  conversation  was?  A.  Well,  did  I 
think  any  of  my  accounts  might  be  willing  to  take  a  mortg¬ 
age  on  the  remaining  property  in  lieu  of  the  bonds  they 
held,  if  such  a  thing  could  be  arranged. 

Q.  What  did  you  tell  him?  A.  Well,  knowing  my  accounts 
as  I  did,  I  didn’t  think  they  would  be  interested. 

Q.  And  you  so  told  him.  A.  That  is  right. 
#••••••••* 

1072  The  Trial  Examiner:  In  the  course  of  anv  conversa- 
tion  between  you  and  Mr.  Lann,  did  he  indicate  any 

value  which  he  thought  these  bonds  might  have  potentially? 

The  Witness:  You  mean  originally,  when  I  first  went 
into  them? 
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The  Trial  Examiner:  Covering  the  whole  series  of  con¬ 
versations. 

1073  The  Witness :  That  is  how  I  arrived  at  my  own  con¬ 
clusions  as  to  possible  values.  The  impression  was 

that  the  big  plant  might  be  worth,  at  least  originally,  pos¬ 
sibly  $150,000.  1  have  real  estate  contacts  and  I  even  went 
so  far  as  to  try  to  get  one  of  them,  who  is  particularly  in¬ 
terested  in  industrial  plants,  to  see  if  he  could  help  to  effect 
a  sale  of  them. 

The  Trial  Examiner:  Well,  for  my  purposes  right  now, 
I  am  only  trying  to  make  a  distinction  between  what  Mr. 
Lann  told  you  about  the  value  of  the  bonds  and  what  you 
thought  you  found  out  yourself. 

The  Witness:  Well,  the  cost  values  or  the  book  values 
appeared  on  the  sheets  at  very  much  higher  levels  than  the 
possible  value  of  $150,000  which  was  talked  of  originally. 

By  Miss  Antell : 

Q.  What  did  Mr.  Lann  tell  you  at  any  time  with  respect 
to  the  potential  value  of  the  bonds?  A.  On  the  memoran¬ 
dum  I  gave  you  there  was  a  possible  mention  there  of 
$125,000  at  that  time,  a  conservative  value. 

Q.  I  am  talking  now  about  the  potential  value  of  the 
bonds  themselves.  A.  That  would  be  based,  obvi- 

1074  ously  on  what  could  be  realized. 

Q.  Did  he  ever  mention  to  you  anything - 

Mr.  Pragcr:  May  we  have  some  time  fixed,  Mr.  Exam¬ 
iner. 

By  Miss  Antell: 

Q.  Did  he  ever  mention  to  you  any  figure  as  to  potential 
value  of  those  bonds?  A.  When  I  first  bought  the  first  lot, 
prior  to  the  time  I  bought  the  first  lot,  he  mentioned  that 
if  they  were  successful  in  realizing  the  value  of  $150,000, 
which  it  was  felt  the  plant  was  worth,  that  these  bonds 
might  easily  be  worth  anything  from  55  to  60  and  up. 
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Q.  Thereafter  did  he  ever  give  you  any  figure  as  to  the 
potential  value  for  these  bonds?  A.  Well,  in  December  a 
figure  of  $125,000  possible  value  was  mentioned. 

Q.  What  figure  did  he  give  at  that  time  as  to  the  poten¬ 
tial  value  of  the  bonds?  A.  I  don’t  recall  any  value  being 
mentioned,  but  I  could  figure  that  out  for  myself  on  the 
corrected  valuation. 

The  Trial  Examiner:  Would  you  say  that  you  bought 
these  bonds  based  mostly  on  vour  own  independent  investi¬ 
gation? 

The  Witness:  Definitely. 

1075  Bv  Miss  Antell: 

Q.  Were  you  influenced  in  any  way  with  respect  to 
the  data  given  to  you  by  Mr.  Lann,  in  the  purchase  of 
bonds? 

«*•••••••* 

A.  Not  necessarily,  because  I  verified  more  of  the  facts 
from  other  sources  that  were  given. 

Q.  There  was  some  data,  however,  that  was  given  to  you 
by  Mr.  Lann  which — withdrawn.  Was  there  any  data  given 
to  you  by  Mr.  Lann  which  you  were  not  in  a  position  to 
verify?  A.  Well,  the  only  thing  I  couldn’t  very  well  ver¬ 
ify  was  the  potential  value  for  the  remaining  plants. 

Q.  And  that  information  was  given  to  you  by  Mr.  Lann .’ 
A.  The  possible  value  was,  yes. 

Q.  And  did  that  have  any  influence  in  your  purchase  of 
the  bonds?  A.  Only  partially  because  the  book  values  on 
their  own  reports  were  very  much  higher. 

Q.  With  respect  to  the  transaction  shown  on  Commis¬ 
sion’s  Exhibit  14,  to  wit,  your  purchase  of  four 

1076  bonds  on  January  13,  1944,  at  38  from  M.  S.  Wien 

and  Company -  A.  Did  you  say  purchase? 

Q.  Yes.  Do  you  recall  any  circumstances  with  reference 
to  that  purchase,  any  conversations  you  had  with  Mr.  Lann 
or  anyone  connected  with  M.  S.  Wien  and  Company?  A.  I 
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think  at  that  time  some  mention  was  made  about  the  possi¬ 
bility  of  interest  payments  on  the  bonds  and  also  a  possible 
tender. 

Q.  Who  gave  you  that  information?  A.  Mr.  Lann. 

Q.  And  did  you  confirm  that  information  anywhere?  A. 
No,  but  the  interest  payment  was  confirmed  later  by  the 
company  itself. 

•  *•••••••« 

1077  By  Miss  Antell: 

Q.  I  show  you  10  proxies.  Will  you  tell  me 
whether  those  are  proxies  of  your  customers,  (handing 
same  to  the  witness.)  A.  Yes,  these  are  from  my  cus¬ 
tomers. 

Q.  Did  you  obtain  those  proxies  from  your  customers? 
A.  Yes. 

Miss  Antell:  I  offer  them  in  evidence  as  one  exhibit. 
Mr.  Prager:  No  objection. 

The  Trial  Examiner:  They  will  be  received  in  evidence 
as  Commission’s  Exhibit  16. 

(The  same  were  received  in  evidence  and  marked  Com¬ 
mission’s  Exhibit  16.) 

By  Miss  Antell: 

Q.  Did  you  have  any  conversation  with  Mr.  Lann  with 
respect  to  these  proxies,  Commission’s  Exhibit  16?  A.  In 
what  way? 

Q.  Did  you  have  any  conversation  with  him?  A.  Oh,  yes, 
prior  to  that  time  he  had  asked  if  I  would  obtain  the  proxies 
from  my  accounts,  that  they  hoped  to  place  someone  on  the* 
board,  so  that  they  could  maintain  close  contact  with 

1078  the  company. 

Q.  Did  he  tell  you  whom  they  expected  to  place  on 
the  board?  A.  I  don’t  recall  any  name  being  mentioned. 

Q.  Was  it  the  name  of  George  M.  Jaffin?  A.  I  don’t 
recall. 
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Q.  Did  you  obtain  those  proxies  from  your  customers? 
A.  Yes. 

Q.  What  did  you  do  with  them  after  you  obtained  them 
A.  I  gave  them  to  one  of  the  firm  members  of  M.  S.  Wien. 
I  don’t  think  Mr.  Lann  was  in  that  day.  I  think  I  gave 
them  to  Mr.  Melvin  Wien  for  Mr.  Lann. 

Q.  Was  the  name  of  George  M.  Jafiin  on  those  proxies  al 
the  time  you  turned  them  over  to  Mr.  Lann?  A.  No,  they 
were  left  in  blank. 

Q.  By  that  you  mean -  A.  There  was  no  name  at  all 

there,  other  than  what  was  printed. 

Q.  Will  you  tell  me  how  many  bonds  these  proxies  cover? 
A.  They  are  all  in  connection  with  the  sales  that  were  made. 
I  think  it  would  be  rather  difficult  to  identify  how  many 
there  were  at  that  time.  There  would  be  24,  and  then  Mrs. 
Prescott’s,  24  of  my  clients  and  five  of  Mrs.  Prescott’s, 
which  would  be  29  bonds  represented  there. 

1079  Q.  Did  Mr.  Lann  tell  you  that  he  was  planning 
to  attend  the  stockholders  meeting?  A.  Yes,  I  have 

a  recollection  that  he  said  he  was  going  to  the  meeting,  yes. 

Q.  What  was  the  conversation  with  Mr.  Lann  with  re¬ 
spect  to  attending  the  meeting?  A.  When  the  proxies  were 
turned  in,  I  had  the  impression  that  he  was  going  to  attend 
that  meeting. 

•  ••••••••• 

Q.  Did  he  tell  you  anything  further  with  respect  to  his 
attending  that  meeting?  A.  I  think  it  was  over  the  tele¬ 
phone,  because,  as  I  recollect,  he  wasn’t  there  at  the  time 
I  gave  the  proxies  to  the  firm;  but  I  have  a  recollection  of 
a  telephone  conversation  about  that  time,  that  he  would 
let  me  know  what  happened  at  the  meeting. 

Q.  Did  he  thereafter  communicate  with  you  with  respect 
to  what  happened  at  that  meeting,  at  the  stockholders’ 
meeting  on  March  8th,  1944?  A.  Yes,  I  have  a  recol- 

1080  lection  of  a  call  late  in  the  evening,  either  the  day  of 
the  meeting  or  the  following  day — I  just  forget 

which. 
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Q.  Around  what  time  of  the  day  was  it! 

Mr.  Prager :  He  said  in  the  evening. 

The  Witness:  Late  in  the  evening. 

Q.  Can  you  fix  the  time,  approximately?  A.  It  was  after 
dinner.  I  suppose  it  would  be  about  8 :00  o  ’clock. 

Q.  And  Mr.  Lann  telephoned  you  where?  A.  I  was  at 
my  home,  at  my  office. 

Q.  Had  Mr.  Lann  ever  called  you  in  the  evening  prior 
to  that  time  ?  A.  Only  during  trading  hours  in  connection 
with  trades. 

Q.  That  was  the  only  call  he  made  to  you  in  the  evening 
that  you  recall?  A.  That  is  the  only  one  I  recollect,  yes. 

Q.  Tell  us  what  that  conversation  was  at  that  time?  A. 
Well,  there  had  apparently  been  some  discussion. 

Q.  What  did  Mr.  Lann  tell  you?  A.  That  is  what  I  am 
trying  to  get  at.  There  had  apparently  been  some  discus¬ 
sion,  I  don’t  know  whether  it  was  at  the  beginning,  or  be¬ 
fore  or  subsequent,  but,  apparently,  there  had  been  some 
discussion  that  ideas  of  valuation  of  the  remaining  plant 
had  been  revised  considerably  downward,  that  they 
1081  didn’t  think  they  could  obtain  the  price  originally 
thought  possible,  and  that  it  was  felt  that  they  might 
even  accept  a  figure  as  low  as  $50,000,  providing  they 
couldn’t  obtain  anything  better.  Naturally,  with  that 
thought  in  mind,  that  wTould  change  the  values  that  the 
bonds  might  hope  to  get  in  final  liquidation.  While  that 
value  -was  still  higher  than  the  market  at  that  time,  I 
didn’t  feel  that  I  should  try  and  get  the  last  eighth. 

Q.  What  value  did  he  place  on  the  bonds  at  that  time? 
A.  He  didn’t  place  the  value  on  the  bonds,  but  my  own 
process  of  putting  some  sort  of  value  on  the  bonds  let  me 
to  believe  that  if  $50,000  was  all  they  could  obtain  for  the 
plant,  then  the  bonds  couldn’t  be  worth  more  than  50  at  the 
outside. 

Q.  Did  Mr.  Lann  in  that  conversation  offer  to  buy  the 
bonds  from  you? 

«*•*•••••* 
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1082  The  Witness:  Not  that  evening,  no. 

By  Miss  Antell: 

Q.  Did  he  say  anything  further  with  respect  to  what  had 
occurred  at  the  meeting,  in  this  conversation  with  you  that 
evening?  A.  Yes,  that  ideas  of  tenders  for  the  bonds — you 
said  at  the  meeting? 

Q.  Yes.  A.  I  can’t  say  what  happened  at  the  meeting. 
1  wasn’t  there,  but  I  got  the  impression  that  there  had  been 
discussions,  either  at,  before  or  after  the  meeting,  about 
the  possibility  of  bond  tenders. 

The  Trial  Examiner:  When  did  you  get  that  impression? 

The  Witness :  I  think  it  was  the  evening  after  the  meet¬ 
ing,  when  Mr.  Lann  called  me  in  the  evening;  that  is  my 
impression. 

The  Trial  Examiner:  Is  that  the  impression  from  some¬ 
thing  which  Mr.  Lann  said  to  you? 

The  Witness :  Yes,  during  the  course  of  the  conversation. 

By  Miss  Antell: 

1083  Q.  What  did  he  tell  you  about  it?  A.  Well,  some 
informal  talk  about  the  possibility  of  tenders,  al¬ 
though  I  don’t  recall  any  specific  amount  having  been  made. 

The  Trial  Examiner:  Was  any  price  named  in  connec¬ 
tion  with  those  proposed  tenders? 

The  Witness:  No. 

By  Miss  Antell : 

Q.  Did  he  state  on  that  occasion  that  the  company  in¬ 
tend,  shortly  after  the  stockholders’  meeting,  to  issue  a 
call  for  tenders?  A.  It  had  been  talked  over.  That  is  the 
impression  I  got,  that  nothing  definite  had  been  arrived  at. 

Q.  Did  he  mention  anything  in  that  conversation  as  to 
how  much  the  company  had  available  for  the  purchase  o£ 
said  debentures  upon  tender?  A.  I  don’t  recall  any  amount 
having  been  mentioned,  no. 
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Q.  Did  ho  say  that  the  company  had  $71,000  available  or 
any  figure  near  that?  A.  I  don’t  recall  any  amount  having 
been  mentioned. 

The  Trial  Examiner:  He  has  already  testified  that  he 
doesn’t  remember  the  amount. 

Commission’s  Exhibit  14  shows  a  transaction  on  March 
10th,  and  the  “March’’  is  changed  to  “May”.  Will  you 
tell  me  which  date  that  transaction  actually  took 

1084  place? 

The  Witness:  Well,  May  is  correct. 

##***••••• 

1085  By  Miss  Antwell: 

Q.  Do  you  have  any  present  recollection  as  to 
when  the  company  invited  tenders  ?  A.  Yes,  when  they  sent 
their  memorandums  out. 

Q.  How  did  you  receive  that  information?  A.  Through 
one  of  my  clients. 

Q.  When  was  that?  A.  I  think  I  have  one  of  the  requests 
for  tenders  here.  Their  memorandum  is  dated  April  10th. 
I  presume  I  received  it  the  following  day. 

1086  Q.  April  10th,  1944?  A.  That  is  right. 

Q.  Prior  to  that  time,  did  you  receive  any  informa¬ 
tion  as  to  whether  the  company  was  inviting  tenders?  A. 
You  mean  had  I  received  it  from  the  company? 

Q.  Did  you  receive  it  from  the  company,  Mr.  Lann  or 
anybody  else?  A.  Mr.  Lann  gave  me  the  impression  that 
there  would  be  possible  tenders  in  the  latter  part  of  Decem¬ 
ber,  in  fact. 

Q.  Did  Mr.  Lann  tell  you,  in  December  or  any  other  time, 
that  the  company  intended,  shortly  thereafter,  to  invite 
tenders?  A.  No  time  was  mentioned.  There  was  a  possibil¬ 
ity  of  tenders. 

Q.  Just  a  general  possibility  of  tenders?  A.  Yes. 

The  Trial  Examiner:  Is  this  the  first  time  you  knew  the 
amount  of  tenders  requested? 
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The  Witness :  The  first  time  I  knew  the  amount  was  when 
I  was  requested  to  bring  my  records  here,  and  I  was  asked 
if  I  knew  there  was  $71,000  available  for  tenders  at  that 
time. 

Mr.  Prager:  May  I  point  out  to  you  that  there  is  no 
amount  stated  even  in  the  company’s  request. 

1087  Miss  Antell :  The  question  was,  what  he  was  told, 
however,  by  Mr.  Lann,  as  to  what  was  available  for 
tenders. 

The  Trial  Examiner:  It  now  appears  from  the  observa¬ 
tion  of  Mr.  Prager  that  there  was  no  amount  shown  in  the 
request  by  the  company  for  tenders. 

•  **••••••• 

1089  The  Trial  Examiner:  When  your  clients  showed 
you  the  requests  for  tenders  which  they  received 

from  the  company,  what  did  you  do? 

The  Witness:  Well,  they  asked  my  ideas  about  submit¬ 
ting  tenders,  but  I  have  had  lots  of  experiences  with  tenders 
with  some  outfits  I  have  been,  and  my  preference  is,  if  the 

market  is  strong  in  anticipation  of  the - 

The  Trial  Examiner:  You  are  now  stating  reasons  why 
you  may  or  may  not  have  advised  your  clients.  I  asked  you 
what  you  did. 

The  Witness:  My  clients  asked  me  whether  they 

1090  should  submit  tenders  or  not.  I  am  giving  you  my 
reasons  why  I  advised  them  not  to. 

The  Trial  Examiner:  Just  for  the  present,  I  would  rather 
not  have  your  reason.  You  advised  them  not  to. 

The  Witness:  That  is  right. 

The  Trial  Examiner:  Then  what  did  you  do? 

The  Witness :  Then  I  had  explained  to  them  this  picture 
of  the  changed  valuation.  My  best  thought  was  that  the 
bonds  should  be  sold  in  view  of  the  changed  conditions. 

The  Trial  Examiner :  Did  you  write  a  letter  to  the  com¬ 
pany  after  your  clients  gave  you  the  form  of  tender? 
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The  Witness:  Well,  that  was  written  after  the  tender  was 
made.  That  was  when  I  got  this  mention  back  from  Mr. 
Ludrof  on  April  18,  in  which  he  stated  there  was  approxi¬ 
mately  $71,000.  That  was  after  tenders  had  been  asked  for, 
on  April  10th. 

The  Trial  Examiner:  Well,  in  connection  with  your 
advice  to  your  customers,  weren’t  you  interested  in  finding 
out  how  much  money  the  company  had  available  for 
tenders  ? 

1091  The  Witness:  Well,  I  had  arrived  at  a  conclusion 
based  on  what  they  had  received  from  the  plant,  from 

the  previous  plant,  and  the  amount  of  cash  they  had  on 
hand.  My  impression  had  been  that  there  would  probably 
be  somewhere  in  the  neighborhood  of  between  $30,000  and 
$40,000. 

The  Trial  Examiner:  You  heard  from  the  company  as  to 
how  much  they  had  available  for  such  tenders  as  they  might 
accept,  is  that  right? 

The  Witness:  Yes,  but  at  that  time  most  of  the  bonds 
of  my  clients  had  been  sold.  You  see,  I  bought  the  bonds 
for  my  clients  on  March  10th,  before  I  knew  what  the  actual 
tender  was. 

The  Trial  Examiner :  Then  at  the  time  you  advised  your 
customers  not  to  make  any  tender,  they  didn’t  have  any 
bonds  to  tender,  is  that  right? 

The  Witness:  There  were  five  bonds  pertaining  to  four 
accounts.  They  decided  to  hold  on  in  spite  of  the  changed 
conditions,  take  a  chance,  you  might  say. 

The  Trial  Examiner:  Did  your  customers  make  a  tender 
of  those  bonds? 

The  Witness:  No,  one  of  those  I  am  referring  to  asked 
me  whether  she  should  make  a  tender  or  not. 

The  Trial  Examiner:  They  didn’t  make  it. 

1092  The  Witness :  No. 

The  Trial  Examiner:  Do  they  still  own  the  bonds? 

The  Witness :  Those  are  the  bonds  I  purchased  from  them 
on  May  9th,  after  they  had  received  their  five  points. 
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The  Trial  Examiner:  Did  you  buy  those  on  May  9th  from 
the  account  of  Wien  and  Company? 

The  Witness :  No,  I  bought  them  from  my  customers  for 
my  own  account  as  a  dealer. 

The  Trial  Examiner:  Did  you  sell  them  to  Wien? 

The  Witness:  Yes,  the  following  day. 

The  Trial  Examiner:  At  a  higher  price? 

The  Witness :  Yes. 

The  Trial  Examiner:  How  much  higher? 

The  Witness:  I  bought  the  bonds  at  39  and  I  sold  them 
at  a  price  of  40  net  to  me. 

The  Trial  Examiner:  Were  they  ex-interest  when  you 
bought  them? 

The  Witness:  Yes. 

The  Trial  Examiner:  And  ex-interest  when  you  sold 
them? 

The  Witness :  Yes. 

By  Miss  Amtell : 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
1093  Lann  with  respect  to  the  letter  that  you  received  on 
April  18, 1944,  from  Mr.  Ludrof?  A.  It  seems  to  me 
I  have  some  thought  that  I  may  have  mentioned  that  to 
him. 

Q.  What  is  your  recollection  about  it?  A.  I  have  nothing 
clear. 

Q.  Did  you  tell  him  that  you  had  received  a  letter  from 
Mr.  Ludrof  on  April  18,  1944?  A.  I  think  I  did. 

Miss  Antell :  I  offer  the  said  letter  in  evidence,  the  letter 
from  Mr.  Ludrof,  dated  April  18,  1944,  to  James  E.  Pres¬ 
cott,  Commission’s  Exhibit  18  for  identification. 

The  Trial  Examiner :  Is  there  any  objection  to  a  copy  of 
the  letter  going  into  evidence? 

Mr.  Prager:  No  objection. 

The  Trial  Examiner:  It  will  be  marked  Commission ’3 
Exhibit  18  in  evidence. 
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(The  same  was  received  in  evidence  and  marked  Com¬ 
mission’s  Exhibit  18.) 

By  Miss  Antell : 

Q.  Did  you  also  tell  Mr.  Lann  that  you  had  written  the 
company  for  the  information  contained  in  Commis- 

1094  sion’s  Exhibit  18?  A.  Not  until  after  I  had  received 
the  information. 

Q.  At  that  time  did  you  tell  him  that  you  had  written  to 
the  company  for  that  information?  A.  My  memory  is  that 
I  mentioned  the  fact  after  I  had  received  the  definite  infor¬ 
mation  from  the  company. 

Q.  You  did  mention  it  at  that  time?  Yes,  after  I  had  re¬ 
ceived  it. 

Miss  Antell:  I  now  offer  in  evidence  the  letter  dated 
April  17,  1944,  addressed  by  Mr.  James  E.  Prescott  to  Mr. 

Albert  Tilt,  Commission’s  Exhibit  17  for  identification. 

•  ••••••••# 

(The  same  was  received  in  evidence  and  marked  Com¬ 
mission’s  Exhibit  17.) 

*•••••••«* 

By  Miss  Antell : 

Q.  After  your  conversation  with  Mr.  Lann,  on  the 

1095  evening  of  March  8th  or  March  9th,  1944,  what  did 
you  do  thereafter?  A.  About  what? 

Q.  With  respect  to  any  further  conversations  or  transac¬ 
tions  you  effected  at  that  time  with  M.  S.  Wien  and  Com¬ 
pany.  A.  I  vrould  like  to  see  the  trading  sheets  to  refresh 
my  mind.  What  date  "was  that  you  mentioned? 

Q.  March  8th  or  9tli,  1944.  A.  Evidently,  in  connection 
with  that  I  had  told  my  accounts  about  the  changed  picture 
and  talked  it  over.  It  didn’t  seem  then  that  the  bonds  had 
the  same  value  that  we  had  figured  originally.  Inasmuch 
as  they  had  substantial  profits,  it  seemed  that  the  best  thing 
to  do  under  the  circumstances  was  to  take  that  profit. 
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Q.  Did  you  suggest  to  your  customers  that  they  sell  their 
bonds  ?  A.  I  told  them  I  thought  the  bonds  should  be  sold. 

Q.  Were  you  influenced  in  making  that  suggestion  to 
your  customers  by  what  Mr.  Lann  had  told  you  in  the  con¬ 
versation  the  night  of  March  8th  or  March  9th,  1944? 
#••••••••• 

1 096  The  Witness :  Well,  naturally,  a  changed  valuation 
would  change  my  ideas  as  to  the  value  of  the  bonds. 

By  Miss  Antell: 

Q.  What  did  you  do  thereafter,  after  you  talked  to  your 
customers?  A.  I  checked  the  market  and  asked  Mr.  Lann 
what  the  market  was.  My  customers  had  agreed  to  sell  me 
the  bonds. 

Q.  How  many  bonds  did  that  cover?  A.  19  bonds  all 
told.  Those  are  the  ones  who  were  willing — who  felt  the 
same  as  I  did,  that  the  bonds  should  be  sold. 

Q.  Did  you  tell  Mr.  Lann  you  had  19  bonds?  A.  Orig¬ 
inally  there  were  16  of  them.  I  told  him  at  that  time  I  had 
16  bonds  and  asked  for  a  bid.  He  made  me  a  bid  of  40 
and  I  sold  him  16  bonds.  Then,  later  in  the  day,  I  had  three 
other  bonds  which  T  sold  to  him  also,  making  a  total  of  19 
bonds. 

1097  Q.  At  what  price  did  you  sell  it  to  him?  A.  40M>. 

Q.  And  you  sold  those  on  what  day?  A.  March 

10th,  1944. 

Q.  Did  you  sell  any  additional  bonds  at  that  time  for 
Mrs.  Prescott? 

The  Trial  Examiner:  In  answer  to  a  question  I  asked 
you,  Mr.  Prescott,  you  said  you  sold  those  bonds  on  May 
10th. 

The  Witness :  Those  were  the  subsequent  bonds  later. 

Miss  Antell:  We  will  ask  him  about  that  to  clarify  the 
record,  Mr.  Examiner. 

The  Witness:  When  I  was  convinced  that  my  accounts 
should  get  out,  I  also  told  the  same  thing  to  Mrs.  Prescott, 
and  she  decided  to  sell  hers  the  same  day. 
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By  Miss  Antell: 

Q.  At  what  price  were  Mrs.  Prescott’s  bonds  sold  to  M. 
S  Wien  and  Company?  A.  At  40%. 

Q.  That  covered  five  bonds?  A.  Yes,  all  she  had. 

Q.  So  that  on  March  10th,  1944,  you  sold  to  M.  S.  Wien 
and  Company  a  total  of  24  bonds.  A.  No,  I  sold  19  and  my 
wife  sold  five. 

1098  Q.  That  left  your  accounts  holding  five  Phoenix 
debentures.  A.  Five  bonds,  yes.  They  decided  to 

hold  on  to  the  bonds  and  just  take  a  chance  with  them. 

Q.  And  those  bonds  were  sold  to  M.  S.  Wien  and  Com¬ 
pany  on  May  10th,  1944,  is  that  right,  at  40M>,  less  a  half. 
A.  I  presume  they  must  have  acted  as  brokers  in  that 
transaction  because  they  apparently  charged  a  commission. 

Q.  You  acted  as  broker  for  your  customers?  A.  No,  I 
presume  they  did.  I  acted  as  dealer  because  I  had  already 
bought  the  bonds  from  my  accounts. 

Q.  M.  S.  Wien  and  Company  acted  as  your  broker  in 
that  transaction?  A.  I  presume  so,  judging  from  the  fig¬ 
ures  as  set  up  here,  because  it  shows  less  a  half,  so  I  pre¬ 
sume  that  was  the  commission. 

Q.  That  they  received  on  that  transaction.  A.  Yes. 

Q.  That  is  M.  S.  Wien  and  Company  received  in  that 
transaction  from  you.  A.  Yes. 

Q.  And  your  customers  now  have  no  bonds.  A.  No. 

1099  Q.  And  you  have  no  bonds  in  your  account.  A.  No. 
Q.  Nor  has  Mrs.  Prescott  any  bonds.  A.  No. 

##*#•*###* 

1111  By  Mr.  Prager: 

Q.  Have  you  any  other  communications  to  the 
company  by  you  or  from  the  company?  A.  Only  the  letter 
of  the  company  of  August  6,  in  which  they  declined  to  give 
me  any  reports  that.  I  asked  for. 

Miss  Antell :  August  6,  1943. 

The  Witness :  Yes. 
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By  Mr.  Prager: 

Q.  That  was  before  your  purchase?  A.  Yes. 

Q.  And  you  testified  that  after  you  got  such  a  letter,  you 
made  inquiry  elsewhere  for  information.  A.  That  is  right. 

1112  Q.  In  that  letter  they  advise  you  that  reports  were 
only  available  to  registered  stockholders  and  bond¬ 
holders.  A.  That  is  correct. 

Miss  Antell:  May  the  record  show  as  to  whom  he  was 
writing  to  and  who  wrote  to  him. 

The  Trial  Examiner:  Why  don’t  you  offer  them  in  evi¬ 
dence? 

The  Witness:  It  was  written  to  the  Treasurer  of  the 
Phoenix  Silk  Corporation.  Not  getting  any  answer,  I 
wrote  to  the  president  on  August  4th.  That  is  quite  some 
time  later. 

Miss  Antell:  Again  that  is  the  president  of  the  Phoenix 
Silk  Corporation. 

The  Witness:  The  first  letter  was  written  to  th*“ 

1113  Treasurer  in  Allentown.  The  second  letter  was  writ¬ 
ten  to  Mr.  Tilt,  the  President  in  New  York  City. 

Mr.  Ludrof  answered  those  letters  on  August  6th,  saying 
they  were  not  available  to  anyone  but  registered  bond¬ 
holders. 

The  Trial  Examiner:  Saying  that  what  was  not  avail 
able? 

The  Witness :  The  amiual  reports  of  the  company  which 
1  had  requested,  reports  for  1940,  1941  and  1942. 

•  #•*••*#*# 

1115  Q.  You  didn’t  rely  only  on  information  that  you 
got  from  Mr.  Lann,  did  you?  A.  Definitely  not. 

Q.  From  your  investigation,  using  all  the  information 
available,  you  made  a  determination  whether  to  buy  or  not 
to  buy.  A.  That  is  right. 

Q.  Does  that  information  include  vour  personal  ap¬ 
praisal  of  all  the  facts  that  you  got?  A.  Yes. 
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Q.  You  knew,  from  your  talk  with  Mr.  Lann,  that  there 
might  be  requests  for  tenders?  A.  Yes. 

Q.  And  subsequent  to  your  talk  with  Mr.  Lann,  you  got 
Exhibit  J  from  the  company?  A.  That  is  right. 

Q.  After  Mr.  Lann  spoke  to  you,  in  March,  after  the 
meeting  he  had  attended,  you  communicated  with  your 
clients?  A.  Yes. 

Q.  Did  you  advise  them  that  Mr.  Lann  had  told  you  that 
there  might  be  requests  for  tenders?  A.  I  didn’t 
1116  mention  any  name  as  to  where  I  had  received  my  in¬ 
formation. 

Q.  But  you  told  them  that  there  might  be.  A.  I  gave 
them  the  full  facts,  yes,  as  far  as  I  knew  then. 

Q.  And  you  discussed  with  them  the  advisability  of  ten¬ 
dering  or  not  tendering?  A.  Yes. 

Q.  Was  the  decision  that  you  made,  and  which  you  con¬ 
veyed  to  them,  your  own  independent  decision?  A.  Defi¬ 
nitely. 

####*•##** 

1118  Q.  That  you  held  them,  but  did  you  tell  anybody  at 
the  time  you  made  a  purchase,  that  you  made  such 

1119  a  purchase?  A.  No. 

Q.  Did  you  know  of  the  transactions  made  by 
anybody  else  in  these  bonds?  A.  You  mean  anv  of  mv 
accounts? 

Q.  Anybody  other  than  your  accounts?  A.  No,  I  don't 
recall  anyone  else.  I  would  have  no  knowledge  of  those 
conditions. 

Q.  Can  you  tell  us  the  conversation  you  had  with  your 
clients  with  respect  to  your  decision  not  to  tender,  what 
you  said?  A.  Well,  I  can  give  you  an  idea.  I  can’t  tell  you 
word  for  word. 

Q.  Give  us  the  substance.  A.  I  weighed  the  facts  this 
way.  I  have  had  experience  before  as  to  tenders,  and  in 
this  particular  instance  they  were  asking  the  registered 
bonds  be  sent  endorsed  in  blank,  which  I  didn’t  think  was 
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so  good,  because,  if  they  weren’t  accepted,  that  meant 
the  client  would  then  have  a  registered  bond  on  his  hands, 
endorsed,  which  would  become  a  negotiable  instrument  for 
anyone  who  might  lay  their  hands  on  it.  That  was  one  of 
the  factors  that  influenced  my  idea  not  to  tender 

1120  bonds.  There  was  no  guarantee  that  they  would  be 
accepted,  and  you  had  to  send  the  bond  with  a  tender, 

otherwise  it  wouldn’t  be  considered.  That  wras  one  of  the 
factors  the  others  weighed.  It  wrould  mean  I  would  have  to 
handle  a  lot  of  registered  mail,  handle  each  of  these  indi¬ 
vidual  bonds. 

The  Trial  Examiner:  AVeren’t  there  only  three  bonds  at 
that  time? 

The  Witness :  Oh,  no. 

The  Trial  Examiner:  How*  many  were  there? 

The  Witness :  What  wTere  those  dates  again?  There  were 
still  five  bonds  available,  and  they  were  held  by  four  dif¬ 
ferent  people.  That  would  have  meant  handling - 

The  Trial  Examiner:  Four  pieces  of  mail. 

The  Witness:  I  don’t  have  too  much  time  in  any  case.  I 
would  have  to  write  letters  to  go  with  them  in  each  instance. 

By  Mr.  Prager: 

Q.  What  about  the  conversation  with  your  clients  after 
Mr.  Lann  had  told  you  that  there  might  be  requests  for 
tenders,  which  wras  in  March?  A.  I  gave  each  of  my 
accounts  the  picture  as  I  understood  it,  that  they  could  take 
a  chance  and  try  for  tenders,  or  they  could  take 

1121  advantage  of  the  present  market,  and,  in  view  of  the 
ideas  of  low^er  evaluations  on  the  remaining  prop¬ 
erty,  I  didn’t  see  w’here  they  could  stand  to  gain  much 
either  way  by  offering  tenders. 

Q.  The  fact  that  there  was  no  amount  mentioned  as  to 
the  amount  the  company  w-ould  pay,  was  that  considered  by 
you?  A.  Definitely. 

Q.  The  fact  that  there  was  no  price  within  which  tenders 
w’ould  be  considered,  was  that  considered  by  you?  A.  Yes. 
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Q.  And  you  considered  those  factors  in  coming  to  your 
conclusion  which  you  gave  to  your  clients?  A.  That  is 
right. 

*#**••***# 

Redirect  Examination. 

By  Hiss  Antell: 

##•##•*#** 

Q.  Did  you  have  such  conversations,  as  to  whether  your 
customers  should  make  any  tenders,  prior  to  Respondent’s 
Exhibit  J,  dated  April  10th,  1944,  the  invitation  for  ten¬ 
ders?  A.  Yes,  1  had  already  given  information  to 
1122  my  accounts  after  Mr.  Lann  mentioned  that  possi¬ 
bility  I  mulled  it  over  with  them. 

* 

Q.  At  that  time  did  you  know  how  much  the  company 
had  available  for  tenders?  A.  Not  definitely. 

Q.  You  had  no  information  from  the  company  with  re¬ 
spect  thereto,  did  you?  A.  No. 

Q.  And  you  had  no  information  from  Mr.  Lann  with  re¬ 
spect  to  how  much  was  available,  that  the  company  migh 
have  available  for  tenders?  A.  Not  any  definite  amount. 

The  Trial  Examiner:  Did  you  have  any  amount  of  any 
kind? 

The  Witness:  Well,  I  had  an  amount  fixed  in  my  mind, 
based  on  what  they  had  received  for  the  properties,  mak¬ 
ing  some  allowance  for  income,  that  they  might  have  avail¬ 
able  somewhere  between  $40,000  and  $50,000. 

By  Miss  Antell: 

Q.  You  had  no  such  figure  in  mind  as  $71,000  at  that 
time?  A.  No. 

(No  Page  1123) 

11 24  Q.  And  you  had  received  no  such  figure  from  Mr. 
Lann,  had  you?  A.  No  amount  like  that. 

Q.  Prior  to  April  10th,  1944,  did  you  have  any  informa¬ 
tion  as  to  whether  the  company  was  going  to  make  any  ten- 
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ders  or  was  going  to  call  for  tenders?  A.  Not  from  the 
company. 

Q.  What  information  did  you  have  from  Mr.  Lann  with 
respect  to  whether  the  company  was  going  to  call  for  ten¬ 
ders?  A.  Well,  Mr.  Lann  told  me  in  March — he  gave  me 
the  impression  in  March  that  there  would  be  tenders. 

Q.  What  did  he  tell  you  about  it  at  that  time?  A.  I  can’t 
remember  word  for  word. 

Q.  Did  lie  tell  you  that  the  company  was  definitely  going 
to  call  for  tenders  within  a  short  time?  A.  I  understand 
that  it  was  discussed  at  or  around  the  time  of  the  meeting. 

Q.  Did  Mr.  Lann  tell  you  at  that  time  the  company  was 
definitely  going  to  call  for  tenders  within  a  short  time,  or 
had  reached  a  decision. 

#*••••*  •  • 

1125  The  Witness:  I  am  not  clear  now  whether  it  was 
definite  or  whether  it  was  a  matter  that  had  been 

talked  over.  I  don’t  recall  exactly  as  to  the  phrasing  of  it. 
•  #*#*#••#• 
By  Miss  Antell : 

Q.  Did  you  have  anything  definite  in  mind?  Did  you 
have  any  definite  data  to  discuss  with  your  customers  with 
respect  to  tender  of  bonds  after  your  conversation  with 
Mr.  Lann,  in  March  of  1944? 

Mr.  Prager:  Objection. 

1126  The  Trial  Examiner:  Overruled. 

The  Witness :  Well,  I  had  in  my  mind  as  a  possi¬ 
bility  they  must  have  somewhere  between  $40,000  and 
$50,000,  which,  of  course,  is  not  a  substantial  amount  for 
tender  for  accounts  to  go  to  the  trouble  that  would  be  neces¬ 
sary  in  this  instance. 

The  Trial  Examiner:  In  the  course  of  the  conversation 
you  had  with  Mr.  Lann  concerning  the  possibility  of  a  ten¬ 
der  being  offered  at  some  later  date,  did  Mr.  Lann  express 
in  any  way  to  you  what  that  made  the  bonds  worth  as  far 
as  he  was  concerned? 
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The  Witness:  No,  because  not  having  put  any  definite 
amount  there,  it  would  be  rather  difficult,  just  from  that 
angle,  to  put  a  value  on  the  bonds.  I  was  basing  my  ideas 
to  a  large  extent  on  the  possible  lowered  valuation  that 
might  be  received  because  that  would  have  a  large  bearing 
on  the  matter. 

The  Trial  Examiner:  I  am  simply  inquiring  whether  or 
not  Mr.  Lann  expressed  himself  on  the  subject. 

The  Witness:  You  mean  as  to  the  amount? 

The  Trial  Examiner:  As  to  the  resulting  value  of  the 
bonds  because  of  the  possibility  that  tenders  would  be  asked 
for. 

The  Witness:  Not  in  connection  with  the  mere 

1127  fact  of  tenders,  there  was  no  valuation  made  as  I 
recall  as  to  that  phase  of  it. 

The  Trial  Examiner:  So  that  it  was  entirely  your  judg¬ 
ment  on  values  which  you  carried  to  your  customers  after 
your  conversation  with  Mr.  Lann? 

The  Witness:  That  is  right,  after  weighing  all  the  facts 
I  had. 

•  •••••••** 

In  having  those  proxies  executed  for  Mr.  Lann,  was 
it  your  intention  to  give  the  proxies  to  Mr.  Lann 

1128  or  such  other  person  he  might  choose  to  have  rep¬ 
resent  him  at  the  stockholders’  meeting? 

The  Witness :  That  is  correct. 

The  Trial  Examiner:  That  covers  the  proxy  situation. 

•  ••••*••*« 

Walter  Bollier 

was  called  as  a  witness,  and  after  first  having  been  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination. 

By  Miss  Antell: 

Q.  Will  you  state  your  full  name.  A.  Walter  Bollier. 

Q.  Where  do  you  live?  A.  1816  Turner,  Allentown,  Pa. 
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Q.  What  is  your  occupation,  Mr.  Bollier?  A.  I  am  Vice- 
President  of  the  company. 


Q.  How  long  have  you  been  the  Vice  President  of 
1129  the  Phoenix  Silk  Corporation?  A.  Since  July,  1938. 

Q.  Are  you  also  a  director  of  the  Phoenix  Silk 
Corporation?  A.  That  is  right. 

Q.  How  long  have  you  been  a  director?  A.  The  same 
time. 

Q.  Do  you  know  anybody  connected  with  M.  S.  Wien  and 
Company?  A.  No.  I  only  met  Mr.  Lann  when  he  was  at 
the  annual  meeting  in  1944. 

Q.  On  what  date?  A.  March  8th,  1944. 

Q.  That  is  the  first  time  you  met  him?  A.  That  is  right. 

Q.  That  is  the  only  time  you  met  him?  A.  That  is  right. 

Q.  And  you  know  no  one  connected  with  M.  S.  Wien  and 
Company?  A.  No. 


1130  Q.  Do  you  attend  the  directors’  meetings?  A. 
That  is  right. 

Q.  Wlien  are  those  directors’  meetings  held?  A.  They 
are  held  whenever  there  is  anything  of  importance  to  be 
discussed  among  the  directors  in  New  York. 

Q.  Is  there  a  regular  time?  A.  There  is  no  regular  time 
set. 

Q.  How  frequently  do  they  hold  directors’  meetings?  A. 
Probably  three  or  four  times  a  year. 

Q.  Were  you  present  at  a  meeting  of  the  stockholders  of 
the  Phoenix  Silk  Corporation  held  at  Allentown,  Pa.,  on 
May  8th,  1944?  A.  I  was  chairman  at  that  time  because  Mr. 
Tilt  was  absent. 

Q.  Who  is  the  President  of  the  Company?  A.  Mr.  Albert 
Tilt. 

Q.  He  was  not  there  at  the  time  and  you  were  presiding. 
A.  That  is  right. 
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Q.  Who  else  was  present  at  that  meeting  of  March  8th, 
1944?  A.  Mr.  Ludrof. 

Q.  Give  us  the  full  names,  please,  and  identify  them.  A. 
Mr.  Joseph  Ludrof. 

1131  Q.  What  offices  does  he  hold?  A.  Secretary-Treas¬ 
urer  of  the  Phoenix  Silk  Corporation.  Mr.  Arthur 

Gillespie,  counsel  for  the  corporation.  Mr.  Irving  Silver- 
man,  a  director  of  the  Phoenix  Silk  Corporation.  Mr. 
Jaffin. 

Q.  What  is  his  full  name?  A.  He  is  a  bondholder,  a 
security  holder. 

Q.  Mr.  George  M.  Jaffin.  A.  That  is  right. 

Q.  The  gentleman  sitting  here.  A.  That  is  right. 

Q.  Who  else?  A.  Mr.  Lann. 

Q.  Mr.  Joseph  Lann,  who  is  sitting  here?  A.  That  is 
right. 

Q.  Anybody  else?  Mr.  Smith.  Leland  Smith  of  War¬ 
ren,  York  and  Company. 

Q.  Is  he  a  bondholder  also?  A.  Yes.  There  was  a  rep¬ 
resentative  of  the  Pennsylvania  Power  and  Light,  also  a 
stockholder.  I  don’t  remember  his  name. 

Q.  Those  are  the  only  ones  you  recall  being  pres- 

1132  ent  at  that  meeting.  A.  That  is  right. 
#*•#•••*#« 

1133  By  Miss  Antell: 

Q.  Mr.  Bollier,  you  were  present  throughout  that 
meeting  of  stockholders  on  March  8th,  1944?  A.  That  is 
right. 

Q.  How  long  did  that  meeting  last?  A.  The  stockhold¬ 
ers’  meeting  lasted  approximately  three-quarters  of  an 
hour. 

Q.  And  Mr.  Lann  and  Mr.  Jaffin  were  present?  A.  Tha 
is  right. 

Q.  During  the  course  of  that  meeting,  were  there  any 
discussions  held  with  respect  to  the  valuation  of  the  prop¬ 
erty  in  the  presence  of  Messrs.  Jaffin  and  Lann,  which 
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1134  arc  not  reflected  in  these  minutes?  A.  There  were 
discussions  going  on  but  not  during  the  meeting. 

The  meeting  was  closed  and  afterwards  there  were  some 
informal  discussions  among  different  groups,  you  might 
say. 

Q.  In  other  words,  after  the  meeting  was  closed,  the 
persons  present  there  continued  to  discuss  the  affairs  of 
the  company.  A.  They  had  some  time  until  train  time  and 
they  discussed  certain  aspects. 

Q.  And  did  Mr.  Lann  and  Mr.  Jaffin  participate  in  those 
discussions?  A.  That  is  right. 

Q.  And  you  were  present  during  those  discussions?  A. 
That  is  right. 

Q.  Did  you  have  a  discussion  at  that  time  with  respeci 
to  the  Allentown  property?  A.  Yes. 

Q.  "Will  you  tell  us  what  that  discussion  was?  A.  Well, 
the  discussion  was  what  the  Allentown  property  would  be 
worth. 

Q.  Who  raised  the  question,  if  you  recall?  A.  I  don't 
recall  exactly,  but  either  Mr.  Jaffin  or  Mr.  Lann.  I  think 
it  was  Mr.  Jaffin. 

1135  Q.  Tell  us  what  that  discussion  was?  A.  The  an¬ 
swer  that  we  could  give  is  that  the  building  -was  an 

old  building,  that  it  is  subject  to  flood  hazards,  and,  as  at 
result,  we  were  not  in  a  position  to  put  any  price  on  that 
building.  We  had  never  set  a  price.  We  had  never  re¬ 
ceived  an  offer  and  we  are  willing  to  inspect  any  offer  that 
comes  along. 

Q.  Was  there  any  discussion  with  respect  to  whether 
that  building  should  be  sold?  A.  That  is  right. 

Q.  Tell  us  what  that  discussion  was?  A.  Mr.  Jaffin  was 
of  the  opinion  that  the  building  should  be  sold. 

Q.  What  did  he  say  about  it?  A.  This  is  the  time  to 
sell  any  industrial  real  estate,  and  if  it  could  be  sold  at  a 
reasonable  price,  it  should  be  sold. 

Q.  Did  he  mention  any  price  at  which  it  should  be  sold  ? 
A.  The  officers  were  asked — I  think  I  was  asked  if  we  would 
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accept  $75,000,  $50,000,  and  we  answered  that  we  could  not 
tell,  that  we  would  entertain  any  offer  that  would  be  ten¬ 
dered  but  it  had  to  be  submitted. 

Q.  You  did,  however,  mention  at  that  time  that  no 

1136  offers  had  been  submitted  to  the  directors  of  any 
kind  for  that  building?  A.  That  is  right. 

Q.  Did  you  also  discuss  whether  that  building  had  in 
fact  been  offered  for  sale  by  the  company?  A.  Up  to  that 
time  it  had  not  been  offered  for  sale. 
«*•*••••«* 
By  Miss  Antell: 

Q.  What  did  Mr.  Jaffin  say  with  respect  to  the  sale  of 
the  building?  A.  That  this  was  the  opportune  time  to  sell 
industrial  real  estate. 

By  Miss  Antell: 

Q.  Did  any  of  the  officers  and  directors  of  that  corpora¬ 
tion  state  at  that  meeting,  or  in  that  discussion,  that 

1137  the  Phoenix  Silk  Corporation  would  consider  a  bid 
of  $50,000  for  such  property? 

Mr.  Prager:  I  object. 

#  *  •  *  *  •  •  #  #  *  * 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness :  No  officer  made  any  statement  like  this. 

##**•••### 

1139  By  Miss  Antell: 

Q.  Was  there  anything  said  in  that  discussion  that 
followed  the  stockholders’  meeting,  at  which  Mr.  Lann  and 
Mr.  Jaffin  were  present,  with  respect  to  tenders  of  bonds? 

****••••## 

1140  The  Witness :  They  brought  up  that  question  after 
the  meeting. 
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Bv  Miss  Antell: 

w 

Q.  Will  you  tell  us  what  that  discussion  was  and  who 
said  that?  A.  Well,  I  don’t  recall  the  whole  discussion,  but 
Mr.  Jaffin  participated  in  that  discussion  .and  Mr.  Lann. 

The  Trial  Examiner:  What  was  the  substance  of  it?  Do 
you  remember  that? 

The  Witness:  The  substance  was  that  there  would  be  a 
tender,  the  company  should  ask  for  a  tender  inasmuch  as 
the  company  could  not  use  the  cash  that  it  received  from 
the  sale  of  the  Pottsville  property. 

Mr.  Prager:  Who  said  that? 

The  Witness:  Mr.  Jaffin. 

The  Trial  Examiner:  Mr.  Jaffin  suggested  at  that  meet¬ 
ing  that  a  tender  should  be  made  for  some  of  the  bonds? 

The  Witness :  That  is  right. 

Mr.  Prager:  Mr.  Examiner,  it  wasn’t  at  the  meeting 
proper. 

The  Witness:  Yes,  this  was  after  the  meeting. 

By  Miss  Antell : 

1141  Q.  Tell  us  the  rest  of  the  conversation.  A.  Well, 
it  was  discussed  that  a  tender  be  sent  out,  but  no 
price  should  be  stipulated  and  no  amount  should  be  stipu¬ 
lated. 

The  Trial  Examiner:  Was  there  any  discussion  at  the 
time  concerning  the  amount  of  cash  which  the  company 
would  have  available  in  connection  with  any  proposed  ten¬ 
der  it  might  make? 

The  Witness:  That  amount  was  available  to  anybody 
who  had  the  annual  statement. 

The  Trial  Examiner:  In  addition  to  it  being  available, 
did  anybody  mention  the  amount  that  would  be  available? 

The  Witness :  Not  that  I  recall. 
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1142  By  Miss  Antell: 

Q.  Do  you  recall  any  suggestion  as  to  how  many 
bonds  the  company  might  be  able  to  purchase  with  the 
funds  that  it  had  available?  A.  That  was  not  discussed  be¬ 
cause  we  did  not  set  a  price  for  any  purchase  of  bonds. 

The  Trial  Examiner:  Was  there  any  discussion  as  to 
the  purpose  of  calling  for  tenders? 

The  Witness :  The  officers  felt  that  the  cash,  which  could 
not  be  used  otherwise,  should  be  used  to  pay  back  some 
of  the  bonded  indebtedness  in  the  interest  of  the  bondhold¬ 
ers  as  well  as  the  company. 

By  Miss  Antell: 

Q.  Prior  to  that  meeting  on  March  8th,  1944,  had  the 
directors  made  any  decision  with  respect  to  whether 

1143  they  would  call  for  tenders  or  not?  A.  They  have 
never  made  a  decision. 

Q.  In  the  discussion  that  followed  that  meeting,  was 
anything  said  about  the  form  that  the  company  would  send 
out  for  invitations  for  tenders?  A.  Not  that  I  recall. 

Q.  May  I  refresh  your  recollection?  Do  you  recall  that 
Mr.  Gillespie  had  a  form  drafted  at  the  time  of  that  meet¬ 
ing  which  was  discussed?  A.  I  don’t  recall  that.  I  know 
Mr.  Gillespie  had  a  form.  I  don’t  know  if  he  had  it  at  that 
meeting. 

«•**#•*•«• 

Q.  In  the  course  of  the  discussion,  after  the  meeting,  was 
there  any  mention  made  as  to  the  use  of  the  mortgage 

1144  on  the  Allentown  property  for  the  purchase  of  bonds 
upon  tender  ?  A.  Well,  the  officers  felt  that  that  mort¬ 
gage  was  as  good  as  cash  and  should  be  used  in  retiring 
bonds  if  they  were  tendered  in  such  an  amount  that  it  would 
be  required. 

Q.  And  that  was  discussed  at  that  time?  A.  That  was 
not  discussed.  As  far  as  I  recall,  that  was  the  opinion  of 
the  officers. 

**•••#••## 
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By  Miss  Antell: 

Q.  Was  there  any  discussion  as  to  when,  or  approxi¬ 
mately  when,  the  company  would  issue  a  call  for  tender? 
A.  That  was  discussed.  Everybody  knew  at  the  meeting 
that  the  company  intended  to  call  tenders.  There  was  no 
date  set  at  that  time  yet. 

Q.  Was  there  any  mention  made  in  that  discussion  as 
to  whether  the  directors  would  take  action  upon  the 
form  of  tender  at  their  next  meeting  in  March,  1944. 

1145  A.  Not  that  I  recall. 

The  Trial  Examiner:  Did  you  know  at  that  time 
how  much  cash  the  company  proposed  to  use  in  connection 
with  asking  for  tenders? 

The  Witness :  The  officers  had  ideas,  but  nothing  had  been 
definitely  resolved  at  any  directors  ’  meeting,  but  the  offi¬ 
cers  had  ideas  to  use  the  cash  from  the  sale  of  the  Potts- 
ville  property,  plus  the  mortgage  from  the  Allentown  No.  2 
property. 

The  Trial  Examiner:  How  much  did  that  amount  to? 

The  witness:  Approximately  $70,000. 

The  Trial  Examiner:  Does  that  show  on  your  statement 
of  December  31,  1943? 

The  Witness:  The  mortgage  on  December  31, 1943,  prob¬ 
ably  was  higher  than  it  was  at  the  time — Mr.  Ludrof  can 
tell  you  that — than  it  was  at  the  time  we  had  the  annual 
meeting. 

The  Trial  Examiner:  I  gathered  from  your  testimony 
already  given  that  you  considered  that  the  stockholders 
present  at  that  meeting  in  March  knew  how  much  cash  the 
company  had  available  for  tenders. 

The  Witness:  That  is  right. 

1146  The  Trial  Examiner:  And  you  said  they  knew  it 
from  the  statement  which  the  company  had  sent  out. 

The  Witness :  That  is  right. 

The  Trial  Examiner:  Would  you  mind  looking  at  the 
statement  of  December  31,  1943  and  showing  me  where 
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$71,000  cash  is  indicated  on  it.  (Handing  statement  to 
the  witness.) 

The  Witness:  The  company  had  a  charge  of  $47,097. 
(reading) 

The  Trial  Examiner:  They  also  had  cash  of  $47,000. 
The  Witness:  Yes. 

The  Trial  Examiner  :What  did  it  propose  to  use  to  make 
a  total  cash  of.  $71,000?  Liquidate  the  mortgage? 

The  Witness:  It  would  have  to  borrow  probably  on  the 
mortgage  because  the  mortgage  was  considered  cash. 

**•#**»**• 

1147  The  Trial  Examiner:  At  any  rate,  was  $71,000 
the  subject  of  any  conversation  on  that  day? 

The  Witness:  No. 

By  Miss  Antell: 

Q.  Do  you  recall  any  mention  made  during  that  dis¬ 
cussion  that  approximately  $140,000  in  bonds  could  be 
purchased  with  the  funds  the  company  had  available. 

•  *  *  #  *  *  #  #  *  « 

Q.  You  don’t  recall?  A.  No. 

Q.  Is  your  recollection  very  clear  as  to  what  occurred 
at  that  meeting?  A.  Yes. 

The  Trial  Examiner:  At  which  meeting,  the  stockhold¬ 
ers’  meeting  or  the  discussion  which  followed? 

Miss  Antell:  As  to  the  discussion  which  followed. 

The  Witness:  Yes. 

#»•***##** 

1151  The  Trial  Examiner:  The  subject  of  $70,000  was 
not  mentioned? 

The  Witness:  No. 

1152  The  Trial  Examiner:  Was  any  sum  mentioned? 
The  Witness:  No. 

The  Trial  Examiner:  How  long  did  the  conversation 
continue  ? 


232 


The  Witness:  Not  very  long  because  these  gentlemen 
had  to  take  the  4:00  o’clock  train. 

The  Trial  Examiner:  Did  they  know  before  they  came 
to  attend  that  meeting,  that  the  officers  had  in  mind  the 
possibility  of  asking  for  tenders? 

The  Witness:  Yes. 

The  Trial  Examiner :  Had  you  told  them  at  some  previ¬ 
ous  time  that  you  had  that  in  mind? 

The  Witness:  Why - 

The  Trial  Examiner:  How  did  they  learn  it,  do  you 
know? 

The  Witness:  Mr.  Jaffin,  I  think  he  had  come  into  the 
directors’  meeting  after  it  was  closed,  I  think  in  December, 
1943,  and  suggested  that  he  would  think  it  feasible  to  ex¬ 
change  his  bond  holdings  for  the  mortgage  which  we  had 
on  Allentown  No.  2  property  in  the  face  amount  of  $50,000. 
He  was  then  told  that  we  did  not  consider  it  justified,  that 
if  any  money  would  be  used  to  buy  securities  back, 

1153  every  bondholder  should  be  given  a  chance  to  parti¬ 
cipate  in  it. 

The  Trial  Examiner:  W’hat  followed  that? 

The  Witness:  From  that  conversation  then  sprung  the 
idea  of  buying  tenders  and  retiring  some  of  the  bond  hold¬ 
ings. 

*#*••*#•*• 

1154  Cross  Examination. 

By  Mr.  Prager: 

Q.  Mr.  Bollier,  you  enumerated  seven  people  being  pres¬ 
ent  at  the  formal  meeting  on  March  8th.  A.  Yes. 

Q.  And  after  the  formal  meeting,  did  they  break 

1155  up  into  little  groups  for  discussion?  A.  That  is 
right. 

Q.  How  many  people  were  in  the  little  group  where  you 
were?  A.  Mr.  Jaffin,  Mr.  Lann,  and  I  think  counsel,  Mr. 
Gillespie,  was  there. 
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Q.  Into  how  many  groups  did  they  break  up  ?  A.  I  think 
the  other  group  was  the  gentleman  from  the  Pennsylvania 
Power  and  Light,  Mr.  Leland  Smith,  and  I  think  Mr.  Sil¬ 
verman. 

Q.  You  stated  that  the  formal  meeting  took  about  three- 
quarters  of  an  hour.  A.  Approximately. 

Q.  The  minutes  show  that  the  meeting  took  place  at  2 :00 
o’clock.  A.  Right. 

Q.  So  you  finished  approximately  a  quarter  to  three.  A. 
Yes. 

Q.  What  time  did  the  train  leave?  A.  4:02. 

Q.  Do  you  recall  when  the  gentlemen  left  to  go  to  the 
train,  how  long  before?  A.  Approximately  10  or  15  min¬ 
utes. 

Q.  The  discussion,  then,  you  would  say  lasted  approxi¬ 
mately  from  three-quarters  of  an  hour  to  an  hour 

1156  at  the  most?  A.  That  is  right. 

Q.  And  was  there  a  lot  of  discussion  about  the 
figures  shown  on  the  balance  sheet  with  respect  to  the  real 
estate?  A.  The  discussion  was  about  what  should  be  done 
with  Allentown  No.  1  property,  if  it  should  be  sold. 

Q.  Well,  don’t  you  recall  that  you  and  Mr.  Jaffin  and 
Mr.  Ludrof  discussed  what  the  figures  showed  before  de¬ 
preciation  on  the  properties?  A.  I  don’t  recall  that. 

Q.  Was  there  a  general  discussion  that  the  properties 
were  in  bad  need  of  repair?  A.  The  statement  was  made 
that  the  properties  were  being  repaired.  They  still  need  a 
lot  to  be  done  yet,  but  the  properties  were  being  repaired. 

Q.  In  discussing  the  building  that  was  left  in  Allentown, 
which  you  described  to  us,  was  that  compared  to  any  other 
building  in  the  neighborhood  that  was  available?  A.  Yes. 

Q.  Do  you  recall  specifically  the  building  that  it  was 
compared  to?  A.  I  think  it  was  mentioned  that  there  was 
another  building  in  Allentown  with  similar  flood 

1157  hazards  which  was  now  empty  and  the  company  was 
trying  to  sell  it  for  $50,000  and  so  far  had  been  un¬ 
able  to  sell  it. 


234 


Q.  Was  there  discussion  that  the  building  which  you  had 
left  was  similar  to  the  one  that  they  were  trying  to  sell  for 
$50,000?  A.  I  don’t  recall,  that  building  is  not  similar.  It 
is  in  the  flood  hazard  area,  just  as  ours,  but  otherwise  it  is 
not  similar. 

Q.  Is  it  a  better  building  than  yours?  A.  It  is  a  different 
kind  of  building  because  it  was  used  by  the  American  Steel 
and  Wire  Company.  It  was  a  one-story  building. 

*••••••••• 

1158  Q.  Was  there  discussion  about  the  building  that 
you  own  as  compared  to  the  building  of  the  American 

Steel  and  Wire  which  was  available?  A.  I  think  I  made  the 
statement  that  the  building  of  the  American  Steel  and  Wire 
had  a  greater  floor  space  than  our  building  had.  That  is 
all  that  could  be  compared. 

The  Trial  Examiner:  Who  made  the  statement  that  it 
had  been  offered  for  $50,000? 

The  Witness:  I  made  that  myself. 

By  Mr.  Prager: 

Q.  You  are  definite  that  at  that  discussion  there 

1159  was  no  amount  mentioned  to  be  used  in  connection 
with  any  tenders?  A.  That  is  correct. 

Q.  You  said  something  about  the  balance  sheet  showing 
the  amount  and  you  mentioned  a  mortgage  which  the  com¬ 
pany  owned?  A.  That  is  right. 

Q.  Which  you  considered  as  cash?  A.  Yes. 

Q.  At  that  time  had  the  company  actually  cashed  the 
mortgage?  A.  No. 

Q.  It  still  owned  the  mortgage?  A.  Yes. 

Q.  And  that  was  the  purchase  money  mortgage  you  had 
gotten  on  a  piece  of  real  estate  you  sold?  A.  Yes. 

Q.  Do  you  still  hold  that  mortgage?  A.  Yes. 

Q.  And  you  still  considered  it  as  cash?  A.  The  mort¬ 
gage  is  today  not  in  the  same  amount  as  it  used  to  be. 
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Q.  Well,  it  is  reduced  through  amortization  payments? 
A.  That  is  right. 

•  •••*••••• 

1160  Redirect  Examination. 

By  Miss  Antell: 

Q.  Do  you  still  consider  that  mortgage  as  cash  ?  A.  I  do. 

##*•••**** 

Q.  When  this  other  piece  of  property  was  mentioned  in 
Allentown,  Pa.,  did  you  point  out  at  that  time  in  what  way 
your  property  was  different  from  the  other  property?  A. 
Our  property  is  a  four-story  building  against  a  one-story 
building  in  the  other  property.  If  the  other  property  i3 
hurt  by  flood,  it  is  out  completely.  If  our  property  is  hurt 
by  flood,  there  are  still  three  floors  in  operating 

1161  condition  when  the  basement  may  be  flooded.  It 
has  always  operated  during  a  flood  time. 

Q.  And  the  other  building  has  not  always  operated  dur¬ 
ing  a  flood  time  ?  A.  The  other  building  has  stopped  com¬ 
pletely  during  flood  time. 

Q.  Did  you  make  mention  of  those  facts  to  Mr.  Lann  and 
Mr.  Jaffin  ?  A.  That  is  right. 

Q.  And  did  you  at  any  time  during  that  discussion  with 
Mr.  Jaffin  and  Mr.  Lann  state  the  company  would  be  willing 
to  consider  a  bid  as  low  as  $50,000  for  the  property?  A.  I 
did  not  make  that  statement. 

Miss  Antell:  That  is  all. 

Recross  Examination. 

By  Mr.  Prager: 

Q.  The  American  building  has  greater  floor  space  than 
your  building?  A.  That  is  right. 

Q.  Are  they  working  on  flood  control  in  your  neighbor¬ 
hood?  A.  That  is  right. 

Q.  They  are  presently  working?  A.  I  happen  to  be  a 
member  of  the  Lehigh  Valley  Flood  Council,  and  I  know 
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1162  what  is  going  on.  It  has  been  presented  to  the 
Army  engineers  and  favorably  been  acted  upon. 

There  is  nothing  being  done  as  long  as  the  war  lasts,  but 
it  is  very  probable  that  we  will  get  flood  control. 

Q.  Wasn’t  that  part  of  the  discussions  when  you  were 
comparing  the  two  buildings?  A.  That  is  right. 

•  *  *  •  •••••• 

J.  A.  Ludrof 

was  called  as  a  witness,  and  after  first  having  been  duly 
sworn,  was  examined  and  testified  as  follows: 

The  Trial  Examiner:  Will  you  state  your  full  name. 
The  Witness:  J.  A.  Ludrof,  1928  Washington  St.,  Allen¬ 
town,  Pa. 

1163  By  Miss  Antell: 

Q.  What  is  your  occupation?  A.  Secretary-Treasurer, 
Phoenix  Silk  Corporation. 

Q.  And  you  are  also  a  director  of  the  company?  A.  That 
is  correct. 

•  *  *  *  ****** 

1165  Q.  Has  the  company  any  funded  indebtedness?  A. 
Yes. 

Q.  Will  you  tell  us  what  that  is?  A.  The  funded  indebt¬ 
edness  consists  of  5  per  cent  income  debenture  bonds.  As 
of  what  date? 

Q.  Will  you  tell  us  when  that  was  first  issued  and  what 
is  the  status  of  it  at  the  present  time?  A.  The  bonds  were 
issued  in  July,  1938  under  a  plan  of  reorganization, 
whereby  first  mortgage  bondholders  receive,  under 

1166  the  plan  of  reorganization,  $50  of  the  new  five  per 
cent  income  debenture,  plus  three  shares  of  common 

stock  for  each  $100  of  principal  of  the  first  mortgage 
bonds.  The  5  per  cent  income  debenture  matures  in  1968. 
The  former  first  mortgage  bond  matured  in  1943. 
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Q.  How  much  of  those  bonds  were  issued  at  the  time? 
A.  The  first  mortgage  bonds  outstanding  at  the  reorgani¬ 
zation  proceeding  was  $837,600. 

Q.  That  is  a  face  amount.  A.  And  in  substitution  there 
was  issued  $418,600. 

Q.  Face  amount  of  bonds?  A.  Yes,  I  have  a  correction 
to  make  on  the  first  mortgage  bonds.  They  were  $837,200. 

Q.  With  respect  to  the  5%,  1968  debentures,  how  many 
are  outstanding  at  the  present  time?  A.  There  has  been 
exchanged  up  to  the  present  time  approximately  $400,000. 
$400,000  has  been  issued. 

Q.  Did  you  use  the  word  “ exchanged?’ ’  A.  Only  a  part 
of  it. 

Q.  You  are  talking  about  1938?  A.  You  asked  me  about 
the  5%  1968 ’s.  There  arc  at  present  outstanding  $400,000. 

Q.  There  are  still  that  many  outstanding?  A. 
1167  You  mean  since  the  tender  and  all? 

Q.  Has  there  been  any  change  in  the  number  of 
bonds  outstanding,  the  5%  1968  bonds,  since  they  were 
issued?  A.  Since  they  were  issued?  None  except  the 
amount  that  was  tendered  to  the  company  on  May  17. 

Q.  The  company,  other  than  that  tender,  has  never  pur¬ 
chased  any  of  its  bonds?  A.  No. 

Q.  Are  those  the  only  securities  the  company  has  out¬ 
standing?  A.  That  is  right. 

Q.  Are  those  registered  bonds,  Mr.  Ludrof?  A.  Those 
are  registered  bonds. 

Q.  With  respect  to  the  stock,  how  many  votes  is  each 
share  of  stock  entitled  to?  A.  It  is  cumulative  voting,  and, 
in  the  case  of  the  election  of  directors,  each  share  is  entitled 
to  vote  for  seven  directors. 

Q.  By  reason  of  the  way  these  bonds  were  issued  origi¬ 
nally,  do  I  understand  that  every  bondholder  was  also  a 
stockholder  of  the  company?  A.  Became  a  stockholder  of 
the  company  at  the  time  of  the  inception  of  the  new  cor¬ 
poration. 

*  *  *  •  •••••• 
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1168  Q.  With  respect  to  yourself,  have  you  ever  bought 
or  sold  any  securities  of  the  company  since  1943? 

A.  No. 

Q.  That  is,  of  course,  exclusive  of  any  tenders  that  you 
might  have  made  for  the  company.  A.  That  is  right,  ex¬ 
clusive  of  the  tenders. 

The  Trial  Examiner:  Did  he  make  any  personal 

1169  tenders? 

The  Witness:  Yes,  I  did. 

By  Miss  Antell: 

Q.  Do  you  know  any  of  the  persons  connected  with  the 
firm  of  M.  S.  Wien  and  Company?  A.  I  am  acquainted 
with  Mr.  Lann,  whom  I  met  on  March  8. 

Q.  Is  that  the  first  time  you  met  Mr.  Lann.  A.  Yes. 

Q.  Had  you  met  him  on  any  other  occasion?  A.  No. 

Q.  You  don’t  know  anyone  else  connected  with  that  firm? 
A.  No. 

The  Trial  Examiner:  How  long  have  you  known  Mr. 
George  Jaffin? 

The  Witness:  I  have  known  Mr.  Jaffin  since  approxi¬ 
mately  two  years  ago.  I  met  him  in  the  summer  of  1942 
at  Mr.  Tilt’s  office. 

•  •••  *•*••• 

1170  Q.  In  February  of  1944,  on  what  occasion  did  you 
see  him?  A.  After  the  directors  met,  Mr.  Tilt,  my¬ 
self  and  Mr.  Bollier  ate  lunch. 

Q.  With  respect  to  that  March  meeting,  what  was  the 
occasion  at  that  meeting?  A.  Mr.  Jaffin  attended  the  stock¬ 
holders’  meeting. 

Q.  Have  you  met  Mr.  Jaffin  since  then?  A.  Not  to  my 
knowledge.  I  don’t  believe  I  have. 

Q.  Who  is  Mr.  Jaffin? 

The  Trial  Examiner:  With  reference  to  the  company? 
Miss  Antell:  With  reference  to  the  company  or  with 
reference  to  M.  S.  Wien  and  Company. 
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A.  Well,  to  my  knowledge,  Mr.  Jaffin  has  always  repre¬ 
sented  his  wife,  who  has  held  bonds  in  this  corporation 
since  its  inception.  I  was  introduced  to  Mr.  Jaffin  as  a 
possible  obtainer  of  new  business  for  us  sometime  in  Aug¬ 
ust.  He  had  some  foreign  firm  that  was  interested  in  start¬ 
ing  weaving  operations  and  he  was  trying  to  assist 

1171  the  corporation  in  obtaining  some  of  the  work. 

•  •••  •  •*•«* 

1172  By  Miss  Antell: 

Q.  I  show  you  a  letted  dated  August  8th,  1943,  on 
the  stationery  of  M.  S.  Wien  and  Company,  addressed  to 
the  Phoenix  Silk  Corporation,  Allentown,  Pa.,  attention  of 
Mr.  J.  A.  Ludrof,  with  the  signature  of  M.  S.  Wien  and 
Company  thereon  and  with  the  initials,  “J.J.L:BL”  on 
the  side.  Is  that  a  letter  that  you  received  from  M.  S.  Wien 
and  Company.  (Handing  to  witness.)  A.  That  is  right. 
•  ••*  ****** 
1176  By  Miss  Antell: 

Q.  In  the  letter  addressed  to  you  by  M.  S.  Wien 
and  Company,  Commission’s  Exhibit  21,  a  request  was 
made  to  send  two  additional  copies  of  your  last  statement 
and  letter  and  two  copies  each  of  the  last  two  annual  state¬ 
ments.  Did  you  send  copies  of  the  last  two  annual  state¬ 
ments  and  copies  of  your  last  statement  and  letter,  as  re¬ 
quested  in  Commission’s  Exhibit  21?  A.  I  turned  them 
over  to  Mr.  Gillespie  to  accompany  the  letter. 

Q.  Do  you  know  whether  Mr.  Gillespie  sent  the  docu¬ 
ments  requested  by  M.  S.  Wien  and  Company?  A.  To  my 
knowledge  he  did. 

Q.  Did  you  ever  receive  any  request  for  statements  of 
the  company  from  James  E.  Prescott?  A.  I  recollect  I 
did,  yes,  only  from  the  testimony  I  heard  this  morning. 

The  Trial  Examiner:  You  mean  that  served  to  refresh 
your  recollection. 
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The  Witness:  I  recall  when  he  mentioned  the  fact — 
when  the  answer  was  brought  out  that  I  would  not  give  him 
the  financial  statement  because  he  was  not  a  security 
holder  of  the  corporation.  I  recall  on  numerous 
1177  occasions  I  answered  letters  of  that  type  that  way. 

By  Miss  Antell: 

Q.  Do  you  recall  whether  you  sent  him  any  financial 
statements  of  the  company?  A.  I  am  sure  I  did  not. 

Q.  You  are  certain  you  did  not?  A.  That  is  right. 

*  *  *  *  ****** 

1179  Q.  You  have  shown  me  a  letter  dated  December  6, 
1943,  addressed  to  Mr.  Albert  Tilt,  Phoenix  Silk 

Corporation,  New  York  City,  bearing  the  signature  of  M. 
S.  Wien  and  Company,  with  the  initials  on  the  side  “JJL: 
BL”,  and  with  a  notation  thereon  “Special  Delivery. ” 
Was  that  letter  received  by  the  company  in  the  regular 
course  of  its  business  through  the  mails  ?  A.  I  said  it  was 
received  by  Mr.Tilt  in  New  York. 

Q.  Was  it  turned  over  to  you  thereafter?  A.  That  is 
right,  it  was  turned  over  to  me  on  December  22nd. 

•  •••  ****** 

1180  (The  same  was  received  in  evidence  and  marked 
Commission’s  Exhibit  24.) 

•  ••*  ****** 

1181  Q.  In  Commission’s  Exhibit  24,  M.  S.  Wien  and 
Company  made  an  offer  to  the  company  to  exchange 

a  certain  number  of  bonds  for  a  mortgage  of  the  company. 
What  mortgage  were  they  referring  to  ?  A.  The  mortgage 
held  by  the  corporation  on  Allentown  Property  No.  2. 

Q.  In  what  amount  was  that  mortgage  as  of  the  time  of 
that  letter?  A.  I  believe  $48,500. 

•  *  *  *  *  *  *  *  *  * 

1182  The  Witness:  When  this  letter  was  turned  over 
to  me  by  Mr.  Tilt,  noting  the  date  of  the  request. 
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December  6,  and  the  fact  that  the  client  represented 

1183  in  this  letter  had  already  made  the  proposition  as 
contained  in  this  letter  at  the  conclusion  of  a  board 

of  directors’  meeting,  I  found  it  unnecessary  to  answer 
this  letter. 

•  •••  •  •***• 

By  Miss  Antell: 

Q.  Will  you  tell  us  when  M.  S.  Wien  and  Company,  or 
anyone  on  its  behalf,  prior  to  the  time  of  that  letter,  made 
that  proposition  of  exchanging  between  $75,000  and  $90,000 
of  Phoenix  Silk  Corporation  debentures  for  a  mortgage 
held  by  the  company  in  the  amount  of  approximately 
$50,000?  A.  I  have  reference  to  the  time  between  Decem¬ 
ber  6th  and  December  22nd,  Miss  Antell,  not  prior  to  this 
letter. 

Q.  Well,  tell  us  about  when  that  proposition  was  made 
and  the  circumstances  under  which  it  was  made.  A.  At 
the  conclusion  of  the  directors’  meeting  held  approximately 
December  "15  or  thereabouts,  at  the  conclusion  of  the 
meeting,  Mr.  Tilt  introduced  Mr.  George  M.  Jaffin 

1184  to  the  meeting  which  had  adjourned  and  turned  the 
floor  over  to  Mr.  Jaffin,  who  then  proceeded  to  out¬ 
line  his  thoughts  for  the  exchange  of  approximately  $90,000 
of  bonds  for  the  then  existing  Phoenix  mortgage. 

Q.  Did  Mr.  Jaffin  tell  you  at  the  time  whom  he  was  rep¬ 
resenting?  A.  That  he  was  representing  $90,000  worth 
of  bonds. 

Q.  Did  he  make  any  mention  of  M.  S.  Wien  and  Company 
in  that  connection?  A.  None  whatsoever. 

Q.  How  did  you  conclude  that  the  M.  S.  Wien  and  Com¬ 
pany’s  proposition  related  to  the  one  that  Mr.  Jaffin  made 
at  the  conclusion  of  the  directors’  meeting  in  December, 
1943  ?  A.  From  transfers  having  been  made,  knowing  that 
Mr.  Jaffin  traded  with  M.  S.  Wien. 

Mr.  Prager:  I  move  to  strike  that  out. 
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The  Trial  Examiner :  It  may  not  be  the  best  reason,  but 
it  is  a  reason. 

By  Miss  Antell: 

Q.  How  did  you  know  that  Jaffin  traded  with  M.  S.  Wien 
and  Company?  A.  I  recollect  having  to  effect  transfers 

of  securities  sold  to  Janet  Jaffin,  which  cleared 

1185  through  M.  S.  Wien  and  Company. 

Q.  WTth  respect  to  the  proposition  that  Mr.  Jaffin 
offered  at  that  directors’  meeting  of  December  1943 — inci¬ 
dentally,  can  you  determine  the  exact  date  of  that  meeting 
and  where  it  took  place?  A.  It  took  place  in  the  office  of 
Hemphill  Noyes,  15  Broad  Street,  New  York,  New  York. 

Q.  What  was  the  date?  A.  December  14,  1943. 

Q.  Who  was  present  at  that  meeting?  A.  All  of  the 
duly  elected  directors  and  also  Mr.  Gillespie,  the  attorney. 

The  Trial  Examiner:  And  Mr.  Jaffin? 

The  Witness:  He  came  in  after  the  meeting  adjourned. 

By  Miss  Antell: 

Q.  What  answer  did  you  give  to  Mr.  Jaffin  at  that  time 
with  respect  to  his  offer  of  bonds  for  the  company’s  mort¬ 
gage? 

Mr.  Prager:  I  object  to  the  question.  He  hasn’t  said 
that  he  gave  an  answer. 

By  Miss  Antell: 

Q.  Did  you  give  any  answer  at  that  time? 

1186  A.  Yes. 

Q.  And  what  was  the  answer  you  gave  at  that  time? 
A.  The  answer  was — a  general  discussion  took  place  and 
upon  advice  by  counsel,  that  we  could  not  very  well  nego¬ 
tiate  any  transaction  of  this  kind  with  one  individual  with¬ 
out  giving  an  equal  opportunity  to  all  the  bondholders  of 
the  corporation. 

Q.  Is  that  the  answer  you  gave  to  Mr.  Jaffin  at  that  time? 
A.  That  is  right. 
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Mr.  Prager:  Mr.  Examiner,  I  move  to  strike  it  out.  It 
does  not  appear  from  the  answer  that  he  gave  the  answer. 
His  answer  was,  “We  could  not.”  I  would  like  to  know 
whether  it  was  his  answer  or  someone  else’s  at  the  meet¬ 
ing. 

The  Witness:  I  am  a  member  of  the  board  of  directors 
and  it  was  part  of  my  opinion  too. 

The  Trial  Examiner:  You  can  ask  him  who  “we”  is. 

By  Miss  Antell: 

Q.  Who  is  “we”  referred  to  by  you?  A.  After  the 
meeting  of  the  board  of  directors  concluded,  Mr.  Jaffiu 
was  introduced  to  the  meeting.  All  of  men  present 

1187  at  the  meeting  remained  after  the  meeting. 

Q.  You  were  present  when  that  answer  was  given? 
A.  That  is  right. 

Q.  Did  you  personally  give  that  answer  to  Mr.  Jaffin? 
A.  No,  but  it  was  expressed  by  various  other  individuals. 
Mr.  Gillespie  advised  the  corporation  that  the  company  not 
act  on  Mr.  Jaffin ’s  suggestion. 

*  *  *  *  ****** 

1188  By  Miss  Antell: 

<^.  Was  there  any  further  discussion  with  respect 
to  the  purchase  of  bonds  on  that  occasion?  A.  There 
was  a  discussion  that  a  letter  was  in  the  process  of  being 
drafted. 

Q.  This  is  a  discussion  you  were  having  at  the  time  with 
Mr.  Jaffin?  A.  Mr.  Jaffin  remained  at  the  so-called  gather¬ 
ing  after  the  conclusive  answer  was  given  to  Mr.  Jaffin 
with  reference  to  the  proposition  submitted  by  him.  It  con¬ 
tinued  by  stating  that  Mr.  Gillespie  was  in  the  process  of 
drafting  a  letter  whereby  all  of  the  bonds  holders  would 
be  given  an  opportunity  to  tender  their  bonds. 

The  Trial  Examiner:  Was  there  anything  said  con¬ 
cerning  the  amount  of  cash  which  might  be  available 

1189  to  pick  up  any  tender  which  might  be  made? 
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The  Witness:  There  could  have  been,  but  I  don’t  recol¬ 
lect  any.  I  mean  Mr.  Jaffin  was,  I  think,  well  informed  at 
that  time  as  to  what  the  situation  was. 

The  Trial  Examiner:  Of  course,  at  that  time  Mr.  Jaffin 
was  only  offering  the  exchange  for  the  mortgage. 

The  Witness :  That  is  true. 

1193  By  Miss  Antell : 

A.  The  question  that  I  now  ask,  Mr.  Ludrof,  is  at 
the  December  meeting,  where  discussion  was  had  with  Mr. 
Jaffin,  was  any  mention  made  as  to  tenders  that  might 

1194  be  asked  from  all  bondholders?  A.  There  was  a  dis¬ 
cussion  had  after  the  meeting,  wherein  mention  was 

made  that  we  were  going  to  look  into  the  legality  of  asking 
for  tenders  and  what  the  position  of  the  company  would  be 
from  a  tax  situation  if  it  did  ask  for  tenders  on  the  pur¬ 
chase  of  its  own  bonds.  Mr.  Jaffin  tried  to  give  us  some 
advice  on  it. 

Q.  At  that  meeting?  A.  After  the  meeting. 

•  •••••• 

By  Miss  Antell: 

Q.  What  did  Mr.  Jaffin  ted  you  on  that  occasion  with  re¬ 
spect  to  these  tenders  or  proposed  tenders? 

Mr.  Prager:  I  object  to  that 
The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness:  Well,  Mr.  Jaffin  didn’t  ready  say  very  much 
about  the  tenders  because  he  knew  that  in  the  near  future 
the  company  was  going  to  ask  for  tenders.  Again  I  say 
that  it  was  a  question  of  looking  into  the  legality  of  whether 
the  corporation  could  ask  for  tenders. 

1195  Q.  Did  you  on  that  occasion  inform  Mr.  Jaffin  that 
the  company  intended  to  cad  for  tenders? 

Mr.  Prager:  That  isn’t  what  the  witness  testified  to. 
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The  Trial  Examiner:  I  agree  he  didn’t.  What  is  the 
answer? 

#  •  *  *  *#*••* 

The  Witness :  Mr.  Jafiin,  I  am  sure,  was  informed  at  that 
time  that  the  company  was  going  to  ask  for  tenders  in  lieu 
of  the  fact  that  it  rejected  his  offer. 

By  Miss  Antell: 

Q.  When  is  the  first  time,  to  your  knowledge,  that  the 
firm  of  Wien  and  Company  was  informed  by  anybody  in 
connection  with  the  company  management  that  there  were 
tenders  to  be  made? 


A.  I  would  say  directly  it  would  be  on  the  March  8th,  1944, 
discussion,  after  the  meeting. 

By  Miss  Antell: 

Q.  You  mean  that  discussion  that  followed  the 
1196  March  8th  meeting?  A.  Yes,  I  had  not  met  the  gen¬ 
tleman  before  that  time. 

Q.  When  did  the  directors  decide  that  tenders  would 
be  called  for — that  an  invitation  for  tenders  would  be  made 
to  all  bondholders?  A.  At  the  March  28,  1944,  meeting  of 
the  board  of  directors. 

Q.  At  that  meeting  what  was  decided?  A.  May  I  quote 
from  the  minutes? 

Q.  Yes.  A.  *  ‘The  meeting  proceeded  to  discussion  and 
review  of  the  sample  tender  letter,” - 

Mr.  Prager:  Mr.  Examiner,  the  record  is  the  best  evi¬ 
dence.  May  I  suggest  that  it  be  put  in  evidence. 

The  Trial  Examiner:  Why  clutter  up  the  record  with  a 
lot  of  extra  material.  He  is  reading  from  the  minutes. 
You  can  confirm  that  he  is  reading  from  it.  If  you  want  to 
put  in  the  rest  of  the  minutes  after  he  finishes  reading  this 
excerpt,  you  may  look  at  it. 
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By  Miss  Antell: 

Q.  Will  you  continue.  A.  “ — drafted  by  counsel,  Arthur 
T.  Gillespie,  and  the  following  resolution  was  proposed  by 
Mr.  Hemphill  and  unanimously  adopted:  Whereas, 

1197  because  of  the  sale  of  certain  capital  assets,  the  cor¬ 
poration  has  funds  on  hand  which  don’t  represent 

earnings  and  consequently  are  not  available  for  the  pay¬ 
ment  of  accrued  interest  on  outstanding  income  debentures. 

“And  whereas  it  is  the  opinion  of  the  board  that  such 
funds,  or  at  least  a  part  of  them,  might  be  wisely  applied 
to  the  purchase  of  some  of  the  outstanding  income  deben¬ 
tures. 

“Now,  therefore,  be  it  resolved  that  the  officers  are 
hereby  directed  to  mail  to  the  holders  of  the  corporation’s 
income  debentures  an  invitation  to  tender  their  debentures 
to  the  corporation. 

“The  form  of  the  invitation  and  the  conditions  and  in¬ 
structions  concerning  the  tender  shall  be  in  accordance  with 
the  form  attached  thereto,  made  a  part  hereof  and  con¬ 
strued  to  be  a  part  of  this  resolution.” 

Q.  Was  the  form  attached  thereto  the  same  as  Respond¬ 
ent’s  Exhibit  J?  A.  This  is  a  copy  of  the  form  which  was 
submitted  to  the  printer,  and  this  is  the  result,  (indicating 
two  papers.) 

Q.  In  other  words,  the  form  that  you  have  attached  to 
that  resolution  is  the  typewritten  form,  which  you  then  sub¬ 
mitted  to  the  printer,  and  Respondent’s  Exhibit  J  is  the 
printed  form  of  the  copy  that  was  attached  to  that 

1198  resolution?  A.  Correct. 

Q.  WTien  did  the  board  of  directors  first  instruct 
Mr.  Gillespie  to  prepare  a  form  invitation  for  tenders? 

Mr.  Prager :  The  record  is  the  best  evidence. 

The  Trial  Examiner:  When  did  any  executive  officer 
direct  him  to  do  that. 

Mr.  Prager:  That  is  purely  hearsay,  and  I  object  to  it. 

The  Witness:  I  don’t  know  the  exact  date  but  it  was  in 
December  of  1943. 
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Mr.  Prager:  I  move  to  strike  it  out. 

The  Trial  Examiner:  On  what  ground? 

Mr.  Prager :  Purely  hearsay  and  not  binding  on  this  Re¬ 
spondent. 

The  Trial  Examiner :  Did  you  personally  direct  Mr.  Gille¬ 
spie  to  prepare  a  form? 

The  Witness:  Mr.  Gillespie  prepared  a  letter  that  went 
out  to  the  stockholders  on  December  23.  At  the  same  time 
he  also  prepared  another  letter  which  was  in  the  form  of 
a  general  request  for  a  tender. 

By  Miss  Antell: 

Q.  Was  that  form  that  Mr.  Gillespie  prepared  sub- 

1199  mitted  to  the  board  of  directors?  A.  No,  it  was  sub¬ 
mitted  to  Mr.  Tilt  for  the  reason  that - 

Mr.  Prager:  I  object  to  the  reason. 

The  Witness :  For  the  reason  that  Mr.  Tilt  was  going  to 
send  this  letter  and  he  first  wanted  to  review  it  before  he 
presented  it  to  the  board. 

By  Miss  Antell: 

Q.  Are  you  the  custodian  of  the  books  of  the  board  of 
directors?  A.  I  am  the  custodian  of  the  minute  books. 

Q.  And  other  records?  A.  All  the  accounting  records 
and  financial  records  of  the  corporation. 

Q.  Was  that  letter  that  Mr.  Gillespie  prepared  in  De¬ 
cember,  1943,  turned  over  to  you?  A.  Yes. 

*  *  *  *  ****** 

1200  By  Miss  Antell: 

Q.  When  did  the  directors  decide  that  they  would 
call  for  tenders  of  bonds? 

Mr.  Prager:  I  object  to  that.  It  has  been  answered  al¬ 
ready. 

The  Trial  Examiner:  He  read  from  the  minutes  of  the 
particular  meeting. 

Miss  Antell:  I  am  asking  when  the  directors  decided. 
That  merely  tells  you  the  actaul  tender  that  was  going  out. 


t 
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I  am  asking  him  now  when  the  directors  decided,  without 
determining  the  mechanics — when  did  they  decide  that  they 
would  call  for  tenders. 

Mr.  Prager:  The  best  evidence  is  the  directors  ’ 

1201  minutes. 

The  Trial  Examiner:  That  is  the  best  evidence  as 
to  when  they  did  call  for  them.  If  they  decided  before  then, 
the  witness  can  answer  if  he  knows. 

The  Witness:  Well,  at  the  December  14  meeting,  Mr. 
Gillespie  was  present  at  that  meeting  because  the  matter 
of  interest  payment  came  up  and  then  it  was  also  mentioned 
as  to  the  amount  of  money  available  due  to  the  sale  of  the 
properties. 

Mr.  Prager:  I  object  to  any  statements  made  by  Mr. 
Gillespie. 

The  Witness :  There  was  no  statement  made  by  Mr.  Gille¬ 
spie. 

The  Trial  Examiner:  We  haven’t  had  one  yet. 

The  Witness:  Mr.  Gillespie  was  directed  by  Mr.  Tilt 
to  draft  a  form  of  tender  letter. 

By  Miss  Antell: 

Q.  In  the  December,  1943  meeting.  A.  That  is  right. 

•  •  •  •  ****** 

1202  Q.  You  mentioned  that  you  had  some  discussion 
after  the  directors’  meeting  in  December,  1943.  A. 

That  is  right. 

Q.  At  that  time  did  you  discuss  how  much  the  company 
had  available  for  tenders? 

Mr.  Prager:  I  object  to  any  conversations  in  which  the 
Respondents  were  not  present. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Trial  Examiner :  It  is  already  in  the  evidence 

1203  that  the  respondents  told  this  witness  from  Paterson 
that  in  December,  as  I  recall  it,  tenders  were  to  be 

made.  Now,  I  am  trying  to  find  out — at  least,  counsel  for 
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the  Commission,  I  assume,  is  trying  to  find  out  how  much 
money  they  had  available  for  tenders. 

Miss  Antell:  That  is  right. 

Mr.  Prager:  I  still  object. 

The  Trial  Examiner :  Overruled. 

The  Witness:  The  discussion  after  the  meeting  brought 
up  the  subject  of  acquainting  the  bondholders  with  the  fact 
that  the  Pottsville  property  had  been  sold,  what  disposi¬ 
tion  had  been  made  of  the  cash  and  continued  on  with  what 
was  left  over,  wrhich  in  sum  and  substance  amounted  to  a 
mortgage  and  cash. 

By  Miss  Antell: 

Q.  Will  you  continue.  A.  With  the  offer  by  Mr.  Jaffin 
being  sidetracked  because  of  the  fact  that  again,  as  I 
repeat,  that  every  bondholder  should  be  given  an  opportu¬ 
nity  to  share  in  any  type  of  exchange  like  that.  Mr.  Tilt 
directed  Mr.  Gillespie  to  draft  a  letter  that  he  could  at  some 
later  date  present  to  the  board  which  could  be  used  in  a 
form  of  a  tender  invitation. 

1204  Q.  In  the  course  of  that  discussion  was  mention 
made  of  the  amount  of  money,  or  what  funds  the 
company  had  available  to  purchase  in  bonds  upon  tender? 
A.  The  matter  discussed  was  the  amount  of  money  it  had 
available,  both  in  mortgage  and  cash,  but  it  did  not  specif¬ 
ically  state  that  it  would  use  all  of  that  or  any  part  of  it 
for  tenders.  First  the  form  of  tender  invitation  was  to  be 
drafted.  There  was  no  specific  amount  stated  even  at  that 
time  that  would  be  allocated  to  the  purchase  of  bonds. 

Q.  Upon  that  tender?  A.  Yes. 

Q.  What  funds  did  you  determine  at  that  time  the  com¬ 
pany  had  available  for  any  purpose  pertaining  to  the  pur¬ 
chase  of  bonds?  A.  Well,  at  that  particular  date  there 
was  available  a  $48,500  mortgage  and  approximately 
$22,000  in  cash. 

Q.  That  was  as  of  December,  1943?  A.  As  of  December 
14,  1943. 
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The  Trial  Examiner:  Does  that  differ  in  any  material 
respect  from  December  31? 

The  Witness:  Yes,  because  on  December  17,  three  days 
after  the  meeting,  the  payment  of  $1500  due  under  the 
mortgage  clause,  was  payable,  which  further  reduced 

1205  it  by  $1500,  which  then  made  the  mortgage  $47,000, 
plus  the  accrued  interest. 

The  Trial  Examiner:  Does  it  vary  the  cash  available 
between  those  two  periods? 

The  Witness :  The  difference  in  cash  between  December 
14  and  January  1st. 

The  Trial  Examiner:  Yes. 

The  Witness:  That  is  $1500. 

The  Trial  Examiner:  That  is,  $1500  available  on  Janu¬ 
ary  1st. 

The  Witness:  That  is  right. 

The  Trial  Examiner:  Will  you  look  at  your  letter  of 
April  18,  which  is  Commission’s  Exhibit  18. 

The  Witness:  I  am  familiar  with  that. 

The  Trial  Examiner:  You  told  Mr.  Proscott  that  $71,000 
approximately  was  available  for  tenders. 

The  Witness:  Yes,  I  recollect  that  letter. 

The  Trial  Examiner:  How  did  that  become  available  ill 
view  of  the  financial  statement  of  December  31,  1943? 

The  Witness:  Well,  April  18  is  exactly  three  months  and 
eighteen  days  later  and  during  that  time,  in  addition  to  the 
amortization  of  $1500  which  was  due  quarterly,  we  had 
received  an  additional  $5,000  or  $6,000  against  the  prin¬ 
cipal,  and  when  that  payment  was  made,  the  cor- 

1206  oration  was  told  that  that  mortgage  would  be  liqui¬ 
dated  very  shortly  by  substantial  reductions  and  I 

have  always  assumed  and  treated  that  mortgage  as  a  cash 
mortgage  for  the  reason  that  it  was  liquid.  I  had  every 
reason  to  believe  that  that  mortgage  could  have  been  taken 
over  by  anybody  at  4%  because  of  the  fact  that  we  held 
it  at  5%. 
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By  Miss  Antell: 

Q.  And  you  considered  that  any  funds  that  might  be 
realized  from  that  mortgage  would  be  used  for  the  pur¬ 
chase  of  bonds?  A.  True  because  the  mortgage  at  that 
time,  on  April  18,  for  instance,  was  approximately  thirty 
some  odd  thousand  dollars,  if  I  recollect,  $31,000,  and 
$31,000  on  the  value  of  the  property  in  question — I  mean 
it  was  negligible. 

Mr.  Prager:  I  think  these  statements  by  the  witness  are 
wholly  incompetent. 

The  Trial  Examiner:  It  was  merely  by  way  of  explana¬ 
tion  of  his  opinion  that  the  mortgage  itself  was  liquid.  He 
still  hasn’t  told  where  they  were  going  to  get  $71,000  cash 
as  of  that  date. 

The  Witness :  In  August  of  1943  we  gave  a  statement  of 
accountability  to  our  bondholders  and  stockholders,  show¬ 
ing  the  results  of  the  sale  of  the  Allentown  No.  2  property. 
In  December  23,  of  the  same  year,  we  gave  them  the  results 
of  the  Pottsville  property.  At  that  time  two  letters 
1207  together,  showing  the  proceeds  of  sale,  less  the  lia¬ 
bilities  which  were  on  the  books  of  the  corporation 
in  the  way  of  fixed  mortgages,  it  gives  you  a  net  of  $71,000. 

The  Trial  Examiner:  That  is  one  way  of  figuring  it,  but 
try  to  figure  it  along  the  lines  that  I  suggest,  taking  the 
balance  sheet  of  December  1st,  1943,  I  see  that  you  have 
only  $47,953.60  in  actual  cash. 

The  Witness:  That  is  right. 

The  Trial  Examiner:  I  assume  that  some  of  that  cash 
is  necessary  for  working  capital. 

The  Witness:  That  is  right.  The  cash  that  we  received 
from  the  net  proceeds  of  sale  of  the  property  was  distrib¬ 
uted  into  our  general  cash  account. 

The  Trial  Examiner:  And  as  of  December  31,  that  was 
the  amount  of  cash  you  had  on  hand. 

The  Witness:  Plus  the  mortgage  which  was  treated  as 
cash.  I  had  a  discussion  with  our  accountant  who  made 


252 


up  the  report  and  audit  and  I  argued  with  him  as  long  as 
he  was  treating  that  as  cash  and  treating  all  the  accrued 
interest  as  cash,  and  he  verified  the  fact  that  this  mortgage 
could  be  liquidated  as  cash.  He  showed  it  as  a  current 
asset. 

*  *  *  #  ****** 

1208  The  Trial  Examiner:  Did  you  tell  Mr.  Jaffin,  as  of 
the  day  he  was  there  in  December,  that  you  figured 

you  had  $71,000  available ?  A.  No,  I  didn’t  tell  him  that 
at  all.  1  would  assume  that  he,  following  this  picture  in 

general,  would  know  that - 

*•••  *••*•• 

1209  Q.  Did  you  ever  have  any  discussion  with  Mr. 
Jaffin  as  to  what  funds  the  company  might  make 

available  for  the  purchase  of  bonds?  A.  Not  to  my  knowl¬ 
edge,  not  directly  with  Mr.  Jaffin,  meaning  that  Mr.  Jaffin 
had  never  inquired  from  me. 

*#*#**•*•* 

1210  By  Miss  Antell: 

Q.  Was  Mr.  Jaffin  told  that  Mr.  Gillespie  was  pre¬ 
paring  an  information  of  an  invitation  for  tenders  to  be 
addressed  to  the  bondholders?  A.  Mr.  Jaffin  was  present 
and  no  doubt  heard  the  directions. 

********** 

1212  By  Miss  Antell : 

Q.  I  think  you  mentioned  that  you  had  some  talk 
with  Mr.  Jaffin  in  February,  1944?  A.  That  is  right. 

Q.  Where  was  that  and  will  you  tell  us  the  circumstances 
thereof  and  the  substance  of  any  conversation  you  had? 
A.  I  had  very  little  conversation  with  Mr.  Jaffin  as  of  that 
date.  I  met  him  at  a  luncheon,  together  with  Mr.  Tilt  and 
Mr.  Bollier.  In  general,  business  conditions  were  dis¬ 
cussed.  Other  than  the  fact  that  I  turned  over  to  Mr. 
Jaffin  a  report  on  audit  made  by  our  accounts,  there  were 
no  further  discussions. 
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The  Trial  Examiner :  As  of  what  date  was  that  report  on 
audit? 

The  Witness:  The  report  and  audit  as  is  of  the 

1213  ended  December  31,  1943. 

********** 

By  Miss  Antell: 

Q.  Can  you  place  more  definitely  what  the  date  of  that 
luncheon  meeting  was?  A.  February  15,  1944. 

Q.  Was  a  directors’  meeting  held  on  that  date?  A.  The 
directors’  meeting  was  held  at  11:00  o’clock  and  adjourned 
approximately  12:00  o’clock  and  we  met  Mr.  Jaffin  at  about 
1 :00. 

Q.  Did  you  discuss  with  Mr.  Jaffin  at  that  meeting  what 
had  occurred  at  the  directors’  meeting?  A.  Not  to 

1214  my  recollection,  I  would  not  be  able  to  give  you  any 
information  as  to  what  was  discussed,  other  than 

the  fact  that  general  business  conditions  and  his  business 
— I  think  they  were  talking  about  chain  stores. 
********** 

Q.  When  did  you  next  meet  Mr.  Jaffin?  A.  On  March 
8,  1944. 

Q.  That  was  at  the  stockholders’  meeting  at  Allentown, 
Pa?  A.  That  is  right. 

********** 

1215  By  Miss  Antell: 

Q.  Who  is  Mr.  Schneider?  A.  Mr.  Schneider  was  re¬ 
ported  to  be  a  law  partner  of  Mr.  George  M.  Jaffin. 

Q.  Who  made  that  report?  A.  Mr.  Jaffin  himself. 

********** 

1216  The  Witness:  At  the  time  of  the  annual  meeting 
and  previous  to  the  start  of  the  meeting,  all  proxies 

were  deposited  with  me  and  Mr.  Jaffin  appeared  at  Allen¬ 
town  and  turned  over  his  proxies  to  me.  Before  we  pro¬ 
ceeded  to  have  the  meeting,  in  order  to  clarify  and  simplify 
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the  meeting,  a  review  is  made  of  who  the  elected  board 
was  to  be.  Mr.  Tilt  had  asked  Mr.  Jaffin  to  come  on  the 
board.  Mr.  Jaffin  had  declined.  Then  we  brought  up  the 
fact  to  Mr.  Jaffin  again  that  he  had  been  asked  to  come 
on  the  board  and  Mr.  Tilt  being  absent,  Mr.  Bollier  knew 
that,  unless  there  was  an  objection,  we  were  going  to  vote 
the  same  board  that  was  in  office  then,  but  in  the  event  that 
Mr.  Jaffin  wanted  to  go  on  the  board,  he  was  to  replace 
Mr.  Connolly.  We  questioned  Mr.  Jaffin  as  to  his  desira¬ 
bility  of  becoming  a  member  of  the  board  and  he 

1217  said,  no,  he  did  not  want  to  go  on  the  board.  How¬ 
ever,  he  did  recommend  Harry  Schneider,  his  part¬ 
ner. 

»••*•••••• 

By  Miss  Antell: 

Q.  Was  there  a  discussion  after  that  meeting,  at  which 
Mr.  Lann  and  Mr.  Jaffin  were  present?  A.  Yes,  a  discus¬ 
sion  was  had. 

Q.  Who  was  present  at  that  discussion,  other  than  Mr. 
Jaffin  and  Mr.  Lann?  A.  Mr.  Leland  Smith,  William  Mc¬ 
Henry,  Irving  Silverman,  myself,  Mr.  Gillespie,  Mr.  Bol¬ 
lier,  Mr.  Jaffin  and  Mr.  Lann. 

Q.  How  big  was  this  meeting  room  where  you  were  all 
gathered?  A.  Approximately  12x15,  maybe  slightly  larger. 

Q.  Tell  us  what  that  discussion  was  which  took  place 
after  the  directors’  meeting?  A.  The  discussions  were  of 
various  natures.  There  were  at  one  time  two  or  three 
conversations  going  on. 

The  Trial  Examiner:  With  reference  to  tenders,  what 
discussion  was  had? 

The  Witness :  There  was  no  discussion  of  tenders 

1218  directly,  that  everybody  took  part  in,  except  my 
discussion  with  Gillespie,  wherein  I  turned  over 

that  draft  that  I  presented  before. 

•  ***•••*•* 
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Q.  You  are  telling  now  of  the  discussion  you  had  with 
Mr.  Gillespie  alone?  A.  No,  Mr.  Lann  and  Mr.  Jaffin  were 
not  involved  in  any  other  discussion  at  the  time. 

By  Miss  Antell: 

Q.  They  were  present  at  the  time  you  turned  over  this 
draft  to  Mr.  Gillespie?  A.  Oh,  yes. 
#*###**#•* 

Q.  Did  they  know  what  it  was  you  were  turning  over  to 
Mr.  Gillespie?  A.  Yes. 

Q.  Did  you  make  any  statement  with  reference  to  what 
you  were  turning  over  to  Mr.  Gillespie  at  that  time?  A. 
Yes,  we  did.  We  made  mention  of  the  fact  that  Mr.  Gil¬ 
lespie  was  drawing  up  a  sample  tender,  an  invitation  which 
would  be  acted  upon  at  the  next  directors’  meeting. 
1219  Q.  And  was  this  document,  Commission’s  Exhibit 
25  for  identification,  what  you  turned  over  to  Mr. 
Gillespie  at  that  time?  A.  That  is  right,  but  it  was  not 
viewed  by  Mr.  Lann  or  Mr.  Jaffin. 

Q.  However,  you  told  Mr.  Gillespie  what  it  was  you  were 
turning  over  to  him  at  that  time?  A.  That  is  right. 

Q.  What  did  you  tell  him  with  respect  to  it?  A.  What 
did  I  tell  Mr.  Gillespie? 

Q.  Yes.  A.  I  told  him  that  the  letter  had  to  be  redrafted 
because  of  the  fact  that  certain  additional  information 
should  appear  on  that  letter,  and  we  mentioned  some  of 
the  information,  and  Mr.  Jaffin  was  kind  enough  to  even 
suggest  the  fact  that  he  had  samples  of  tendered  letters 
that  he  could  let  Mr.  Gillespie  have  if  he  needed  more 
assistance  on  it. 

Miss  Antell:  I  now  offer  in  evidence  Commission’s  Ex¬ 
hibit  25  for  identification. 

Mr.  Prager:  I  object  to  it  as  not  binding  on  these  Re¬ 
spondents. 

The  Trial  Examiner:  Overruled.  I  will  accept  it. 

Mr.  Prager:  Exception. 
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The  Trial  Examiner:  Explain  all  the  pencilled  writ¬ 
ing  on  it. 

1220  Mr.  Prager :  May  I  call  your  attention  that  origi¬ 
nally  this  is  a  draft  of  a  letter  drawn  by  the  attorney 

for  the  company  and  given  to  the  president.  The  president 
then  appears  to  have  given  it  to  this  witness  and,  three 
months  later,  this  witness  hands  it  back  to  their  attorney. 
He  says  Mr.  Lann  and  Mr.  Jaffin  didn’t  see  the  letter,  but 
they  were  there  when  he  gave  it  back  to  their  attorney  and 
now  that  is  put  in  evidence. 

The  Trial  Examiner:  He  also  testified  that  they  had  a 
discussion  on  the  subject  of  tenders,  in  the  course  of  which 
the  contents  of  this  was  referred  to,  and  Mr.  Jaffin  said  ho 
had  forms  of  other  tender  letters  that  he  would  submit 
and  provide  for  the  use  of  Mr.  Gillespie  if  he  wished.  It 
seems  to  me  that  there  was  a  general  discussion  of  the  con¬ 
tents  of  this  letter,  in  view  of  the  overall  testimony  of  Mr. 
Ludrof. 

The  Witness:  I  remember  distinctly  the  discussion  had 
was  about  inserting  into  the  tender  letter  the  1943  low  and 
high.  We  definitely  mentioned  that  after  that  meeting. 
That  is  what  was  going  into  the  new  letter  to  be  drafted. 
Mr.  Prager:  Who  mentioned  it? 

The  Witness:  Either  I  or  Mr.  Gillespie.  Both  of  us 
were  doing  most  of  the  talking. 

*  *  *  *  ****** 

1221  By  The  Trial  Examiner:  Did  Mr.  Lann  or  Mr.  Jaf¬ 
fin  have  any  comment  to  make  on  your  discussion  of 

the  high  and  low  of  the  year? 

The  Witness:  None,  whatsoever,  to  my  recollection. 

The  Trial  Examiner:  Did  it  seem  to  be  immaterial  to 
them  whether  or  not  it  went  in  the  letter? 

The  Witness:  It  appeared  so  then. 

*  *  *  *  •••••* 
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1222  By  Miss  Antell : 

Q.  What  else  was  discussed  in  the  course  of  that 
general  discussion  which  took  place  after  the  March  8th 
meeting,  with  respect  to  tenders? 

A.  That  is  about  all  that  I  recollect. 

•  ****** 

Miss  Antell:  I  am  talking  after  the  meeting,  this  discus- 
cussion  that  was  had  immediately  after  the  March 

1223  8th,  1944,  stockholders’  meeting. 

By  Miss  Antell: 

Q.  Was  any  mention  made  at  that  time  with  respect  to 
when  the  form  of  notice  would  be  taken  up,  that  is,  the 
invitation  for  tenders  was  to  be  taken  up  by  the  directors? 
A.  Yes. 

Q.  What  was  stated?  A.  The  statement  made  was  at 
the  next  directors ’  meeting,  no  specific  date  was  mentioned. 

*  *  *  *  ****** 

By  Miss  Antell: 

Q.  You  are  telling  us  about  your  conversation  with  re¬ 
spect  to  the  action  that  was  to  be  taken  by  the  board  of 
directors  at  the  next  meeting  with  respect  to  the  invitation 
for  tenders.  What  was  said  about  it?  A.  Nothing 

1224  more  than  that  Mr.  Gillespie  had  been  given  a  revised 
draft,  so  to  speak,  with  additional  information  that 

is  to  appear  in  the  tender  letter  and  that  he  is  to  have  it 
ready  very  shortly,  so  that  it  could  be  presented  and  acted 
upon  at  the  next  directors’  meeting. 

Q.  Was  there  any  statement  as  to  when  the  next  directors’ 
meeting  was  to  take  place  ?  A.  Somebody  did  ask  the  ques¬ 
tion  and  I  think  we  answered  just  as  soon  as  advisable, 
when  we  could  have  all  the  directors  present.  I  believe 
Mr.  Tilt  had  just  come  from  the  hospital,  or  was  about 
to  be  discharged  from  the  hospital  and  we  didn’t  know. 
The  whole  thing  was  based  on  his  convalescence. 
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Q.  Was  there  anything  said  as  to  whether  it  would  be 
within  a  short  time  thereafter? 

•  •  •  •  *••**# 

The  Witness:  No. 

By  Miss  Antell: 

Q.  In  that  discussion,  was  any  mention  made  as  to  the 
prices  at  which  the  bonds  would  be  tendered  to  the 

1225  company,  or  might  be  tendered  to  the  company,  or 
the  prices  which  the  company  might  accept?  A.  My 

recollection  of  that  is  not  very  certain,  but  I  came  out  of 
that  meeting  impressed  with  the  fact  that  bonds  were  going 
to  be  tendered  at  50. 

Q.  What  is  the  basis  of  that?  A.  I  cannot  pin  the  con¬ 
versation  on  anybody  in  particular,  other  than  the  fact 
that  Mr.  Jaffin  did  mention  that  his  group  was  going  to 
tender  their  bonds  and  there  was  some  mention  made 
again  as  to  the  amount  of  money  available.  Again  $71,000 
came  up.  Mr.  Jaffin  had  expressed  the  thought  that  we 
could  purchase  close  to  $150,000  worth  of  bonds. 

Q.  With  the  $71,000?  A.  And  put  the  company  on  a 
better  financial  footing. 

Q.  Well,  just  what  did  he  say  in  that  respect?  A.  I  can’t 
recollect  exactly  how  he  said  it. 

Q.  Just  give  us  the  general  substance. 

Mr.  Prager:  Mr.  Examiner,  this  witness  has  stated  that 
he  is  uncertain  about  this  whole  discussion.  He  doesn’t 
say  who  said  it,  all  he  says  is  that  he  came  away  with  an 
impression  and  I  move  to  strike  out  this  testimony. 

The  Witness:  I  do  say  that  Mr.  Jaffin  expressed  the 
fact  that  he  was — that  his  clients  he  represented  were 
going  to  surrender  and  tender  their  bonds. 

1226  By  Miss  Antell: 

Q.  He  mentioned  a  price  of  $50,000?  A.  He  didn’t 
mention  any  price,  but  in  conclusion,  together  with  the 
clients  he  represented  and  the  bonds  that  he  expected  would 
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be  tendered,  he  said  the  company  would  probably  be  able 
to  purchase  around  $150,000. 

Q.  With  what  funds?  A.  With  the  $71,000. 
***##**#*# 

1231  By  Miss  Antell: 

Q.  You  have  had  occasion  to  check  these  tenders  with 
respect  to  the  number  of  bonds  they  represent?  A.  1  did 
that  at  the  time  of  the  opening  of  the  tenders. 

Q.  When  was  that?  A.  Shortly  after  3 :00  o’clock  on  May 
15,  1944. 

Q.  Will  you  tell  us  how  many  bonds  those  tenders,  Com¬ 
mission’s  Exhibit  27,  represented?  A.  $114,800. 

Q.  Face  amount  of  bonds?  A.  Yes. 

Q.  Will  you  also  tell  me  how  many  bonds  are  covered 
by  the  tenders  made  by  Janet  Jaffin?  A.  $22,550. 

Q.  Face  amount  of  bonds?  A.  That  is  right. 

Q.  How  many  bonds  are  covered  by  the  tender  made  by 
M.  S.  Wien  and  Company?  A.  $30,300. 

1232  Q.  The  figures  that  appear  on  the  tender  made  by 
M.  S.  Wien  and  Company,  with  respect  to  face 

amount  of  bonds  and  values,  whose  handwriting  is  that? 
A.  I  don’t  know. 

Mr.  Prager :  We  will  concede  that  on  the  tender  of  M.  S. 
Wien  and  Company,  the  amount  of  bonds  and  the  prices 
listed  thereon  were  put  on  by  M.  S.  Wien  and  Company. 

The  Trial  Examiner:  For  the  record,  what  is  it? 

Miss  Antell.:  May  it  show  that  $5,000  face  amount  were 
tendered  at  41.  $6,000  face  amount  were  tendered  at  42. 
$6,000  face  amount  were  tendered  at  43.  $6,000  face  amount 
were  tendered  at  44.  $6,000  face  amount  were  tendered  at 
45,  and  $1500  face  amount  were  tendered  at  45.  The  total 
of  the  number  of  bonds  was  $30,300  face  amount  of  bonds. 
The  tender  was  made  under  date  of  May  12,  1944. 

The  Trial  Examiner:  How  about  the  $22,550  of  the  Jaffin 
bonds? 

Miss  Antell:  With  respect  to  Janet  Jaffin,  whose  address 
appears  as  care  of  George  M.  Jaffin,  285  Madison  Avenue, 
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New  York  17,  New  York,  the  following  tenders  were  made: 
$2,000  total  face  amount  at  the  price  of  $44.75;  $4,550 
face  amount  were  tendered  at  the  price  of  $45.75.  $4,000 
face  amount  were  tendered  at  the  price  of  $46.75.  $4,000 
face  amount  were  tendered  at  $47.75.  $4,000  face 
1232  amount  were  tendered  at  $48.75  and  $4,000  face 
amount  were  tendered  at  $49.75.  Let  the  record  show 
that  these  figures  I  have  given  are  as  per  $100  of  the 
face  amount  of  debentures. 

By  Miss  Antell: 

Q.  With  respect  to  Solomon  E.  Starr,  of  170  Broadway, 
New  York  7,  New  York,  what  was  the  total  face  amount 
of  bonds  tendered  by  him?  A.  $5,000  face  amount. 

Miss  Antell :  May  the  record  show  that  Solomon  E.  Starr 
tendered,  under  date  of  May  12,  1944,  $4,000  face  amount 
of  bonds  at  $45  per  $100  of  the  face  value  of  the  deben¬ 
tures,  $1000  face  amount  at  the  price  of  $46,  $1,000  at  the 
face  amount  of  $47.00  and  $2,000  at  the  face  amount  of  $48, 
and  all  of  these  $40  figures  are  on  the  basis  of  per  $100 
of  the  face  value  of  the  debentures. 

The  Trial  Examiner:  You  are  not  going  through  the 
whole  list,  are  you? 

Miss  Antell:  No. 

By  Miss  Antell: 

Q.  Did  Mr.  Schneider  tender  any  bonds,  according  to  your 
records?  A.  No. 

Q.  Did  you  tender  any  bonds,  Mr.  Ludrof?  A.  I  did. 

Q.  Will  you  tell  us  what  bonds  you  tendered  and 
1234  the  price  at  which  they  were  tendered?  A.  I  ten¬ 
dered  $12,000  face  value  at  $48.75  per  $100  of  face 

value. 


By  Miss  Antell: 

Q.  What  record  have  you  got  of  what  tenders  were  ac¬ 
cepted  by  the  company?  Do  you  know  what  tenders  were 
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accepted  by  the  company?  A.  I  have  no  statement  from 
the  bank  yet.  The  bank  is  to  give  me  a  detailed  statement 
of  the  bonds  that  have  been  purchased,  which  amount  in 
total  of  face  value  will  be  $111,650  and  purchased  at  a  total 
sum  of  $51,912.88. 

Q.  Did  the  directors  hold  a  meeting  or  otherwise 

1235  determine  as  to  what  tenders  they  would  accept? 
A.  Yes,  they  did. 

Q.  Will  you  tell  us  when  that  meeting  was  held? 

Mr.  Prager:  I  object  to  that.  The  minutes  are  the  best 
evidence. 

Miss  Antell:  Let’s  hear  when  that  meeting  was  held. 
The  Witness:  May  17,  1944. 

By  Miss  Antell: 

Q.  Do  you  have  the  minutes  of  that  meeting?  A.  I  do. 

1236  By  Miss  Antell: 

Q.  Will  you  read  what  resolution  or  action  was 
adopted  at  the  directors’  meeting  of  May  17,  1944,  with 
respect  to  the  tender  of  the  bonds.  A.  “Mr.  Tilt 

1237  advised  the  board  that  tenders  have  been  received 
from  various  bondholders,  aggregating  $114,800  in 

principal,  at  tendered  prices  ranging  from  $30  to  $65  per 
$100  principal. 

“Whereupon,  the  following  resolution  was  proposed  by 
Mr.  Hemphill  and  unanimously  adopted  by  the  board: 

“Whereas,  pursuant  to  resolution  adopted  by  the  board 
of  directors  of  Phoenix  Silk  Corporation  on  March  28, 1944, 
invitations  were  extended  to  the  holders  of  the  corpora¬ 
tion’s  income  debentures  to  tender  the  same  to  the  corpo¬ 
ration. 

“And  whereas  in  response  to  such  invitations,  the  cor¬ 
poration  is  in  receipt  of  tenders  of  debentures  in  the  face 
amount  of  $114,800. 
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“And  whereas  of  the  foregoing  amount  debentures  in 
the  sum  of  $111,650  have  been  tendered  at  $50  per  $100 
or  less, 

“And  whereas  it  is  the  opinion  of  the  board  of  directors 
that  it  is  in  the  best  interests  of  the  corporation  to  accept 
all  tenders  which  have  been  made  at  $50  per  $100  or  less. 

“Now  therefore  be  it  hereby  resolved  that  the  officers 
accept  tenders  which  have  been  made  to  the  corporation 
in  the  face  amount  of  $111,650  of  the  corporation’s  income 
debentures,  said  tenders  being  at  the  rate  of  $50  per  $100 
or  less  and  the  officers  are  hereby  authorized  to  make 
payment  of  the  tendered  price  to  the  owners  of  the  said 
debentures  through  the  corporation’s  duly  appointed 
1238  agent,  Lehigh  Valley  Trust  Company  of  Allentown, 
Pa.,  and  are  further  authorized  to  take  any  and  all 
steps  for  the  cancellation  of  the  said  debentures  and  the 
corporation’s  vice  president,  Walter  Bollier,  its  secretary 
and  treasurer,  J.  Ludrof,  and  its  attorney,  A.  T.  Gillespie, 
are  further  authorized  to  appear  on  behalf  of  the  corpo¬ 
ration  at  the  time  of  the  cremation  of  said  debentures,  and 
this  resolution  shall  be  their  authority  to  act  on  behalf 
of  the  corporation  with  particular  reference  to  Lehigh  Val¬ 
ley  Trust  Company,  who  is  acting  as  agent  in  regard  to  the 
tender  of  the  said  debentures.” 

Then  the  following  resolution  was  proposed  by  Mr. 
Hemphill  and  was  unanimously  adopted  by  the  board: 

“Whereas  the  corporation  is  about  to  accept  tenders  of 
outstanding  income  debentures  of  the  corporation  in  the 
face  sum  of  $111,650  and  at  a  purchase  price  of  $51,912.88 
paid, 

“And  whereas  in  order  to  pay  for  the  debentures  afore¬ 
said  and  also  to  keep  sufficient  cash  on  hand,  it  becomes 
necessary  for  the  corporation  to  borrow  at  this  time. 

“Therefore,  be  it  hereby  resolved  that  the  officers  are 
hereby  directed  to  borrow  the  sum  of  $10,000  at  5%  inter¬ 
est  from  any  banking  institution  and  to  execute  unto  such 
banking  institution  the  corporation’s  note  and  to  deliver 
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unto  such  banking  institution  the  first  mortgage  which  it 
holds  on  a  factory  premises  located  at  Third  and  Chew 
Streets,  Allentown,  Pa.,  which  mortgage  was  in  the 
1239  original  sum  of  $50,000  and  in  the  present  balance 
of  $29,000.  This  resolution  shall  be  construed  to 
give  unto  the  officers  full  authority  to  execute  whatever 
instruments  may  be  necessary  to  effect  a  loan  and  the 
transfer  of  the  collateral.’ ’ 

Miss  Antell:  I  understand  that  the  minutes  of  the  di¬ 
rectors’  meeting  of  May  17,  1944,  will  be  marked  what, 
Mr.  Examiner? 

The  Trial  Examiner:  May  17  will  be  Commission’s  Ex¬ 
hibit  29.  March  28th  will  be  Commission’s  Exhibit  28. 

By  Miss  Antell: 

Q.  Pursuant  to  those  resolutions  which  you  have  just 
read,  which  were  adopted  at  the  directors  ’  meeting  of  May 
17,  1944,  did  the  company  borrow  the  sum  of  $10,000  at 
5%  interest  and  give  the  first  mortgage  which  the  corpo¬ 
ration  held  on  factory  premises  located  at  Third  and  Chew 
Streets,  Allentown,  Pa.,  which  mortgage  was  in  the  original 
sum  of  $50,000  and  the  present  balance  of  $29,000?  A.  Yes. 
Mr.  Prager:  What  is  the  question. 

Miss  Antell :  Did  the  corporation  make  the  loan  and  give 
that  mortgage  as  security? 

The  Witness:  Yes. 

**•**••••• 

1379  Mr.  Prager:  Mr.  Examiner,  if  it  is  the  purpose 
to  put  the  entire  transfer  record  in  evidence,  with  the 
trading  picture  which  I  have  been  asking  for  and  which 

Miss  Antell  said  she  would  do,  I  have  no  objection  to  that. 

•  *  *  •  ****** 

1382  By  Miss  Antell: 

•  ••*  ****** 

1383  Q.  Mr.  Ludrof,  I  show  you  a  sample  form  of 
proxy.  Was  that  the  form  that  was  sent  to  each 

of  the  stockholders  and  bondholders  for  the  meeting  of 
March  8,  1944?  A.  Correct. 
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Q.  When  was  that  sent  A.  February  18,  1944. 

Q.  What  else  was  sent  with  it  at  the  same  time,  if  any¬ 
thing?  A.  A  financial  report. 

Q.  As  of  what  date?  A.  As  of  December  31,  1943. 

Q.  That  is  Respondent’s  Exhibit  M?  A.  That  is  correct. 
Q.  Anything  else?  A.  A  notice  of  interest  payment. 

Q.  That  is  Respondent’s  Exhibit  N?  A.  Correct. 

Q.  And  anything  else?  A.  That  is  all. 


1389  Q.  Do  you  recall  being  present  at  a  luncheon  with 
Mr.  Jafifin  and  Mr.  Tilt  at  the  Manhattan  Square 
Club — the  Manhattan  Club  on  February  15, 1944,  and  do  you 
recall  Mr.  Tilt  greeting  Mr.  Jaffin  with  some  such  statement 
as,  “This  calls  for  a  drink.  The  company  has  voted  the 
payment  of  interest.  ”  A.  That  is  correct. 

Q.  When  did  the  notice  with  respect  to  payment  of  inter¬ 
est  go  out  to  the  stockholders  or  bondholders?  A.  Febru¬ 
ary  18,  1944. 

Q.  When  was  that  interest  paid?  A.  April  10,  1944. 

Q.  With  that  interest  payment  went  the  invitation  for 
tender  of  bonds,  is  that  correct?  A.  Correct. 

•  ••• 

1395  Q.  Will  you  give  us  the  data  with  respect  to  the 
sale  of  the  two  properties  of  the  company  in  1943, 

identifying  the  property,  the  price,  the  dates  and  so 
forth.  A.  Just  what  date  do  you  want? 

Q.  When  were  those  two  properties  sold  and  the  price 
at  which  they  were  sold?  A.  Doesn’t  the  Commission  have 
two  exhibits  setting  forth  the  sale  of  both  properties? 

Q.  It  does  not  state  the  dates  when  they  were  sold  or 
the  net  prices  received.  A.  Well,  the  Allentown  No.  2  prop¬ 
erty,  formerly  known  as  the  Adelaide  Ribbon  Mill,  was 
sold  on  approximately  June  17,  1943,  at  a  price  of  $83,000, 
which  netted  the  company  around  $79,000  in  round  figures. 
Shall  I  refer  to  my  report. 

The  Trial  Examiner:  That  is  close  enough. 

1396  The  Witness :  The  next  sale  of  the  Pottsville  prop- 
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erty  was  consummated  in  November,  1943,  for  the  sum  of 
$65,000  net  to  the  company. 

By  Miss  Antell: 

Q.  The  Pottsville  property  was  sold  for  cash,  was  it  not? 
A.  Correct. 

Q.  How  about  the  Allentown  property?  A.  The  Allentown 
property  was  sold  for  $33,000  cash  and  a  $50,000  first  mort¬ 
gage. 

Q.  Did  the  company  hold  any  other  mortgage  than  that 
on  Allentown  property?  A.  Did  it  or  does  it? 

Q.  Did  it  at  the  time?  A.  The  company  held  no  mort¬ 
gages  on  any  property  at  that  time. 

Q.  Has  it  since  then  held  any  other  mortgage  on  any 
property?  A.  No. 

Q.  With  respect  to  the  form  of  invitation  for  tender, 
were  you  present  at  any  conversation  on  March  8,  1944, 
where  Jaffin  or  Mr.  Lann  were  present,  and  Mr.  Jaffin 
offered  to  supply  forms  of  tender  to  anyone?  A.  Yes. 

Q.  Will  you  tell  us  about  that? 

•  #•**••*•* 

1397  The  Witness:  In  the  course  of  conversation,  Mr. 

Jaffin  offered  to  be  helpful  by  offering  to  supply  Mr. 
Gillespie  with  forms  of  tenders  that  he  claimed  he  had  at 
his  office  in  New  York.  At  that  time  we  had  given  Mr. 
Gillespie  a  sample  of  a  tender  which  had  been  put  out  by 
Ludwig  Bauman  and  Company,  which  "was  quite  a  lengthy 
affair,  and  we  did  not  want  to  incorporate  into  our  tender 
a  letter  such  as  appeared  in  that  tender.  That  is  how 
the  subject  came  up  about  Mr.  Jaffin  offering  to  give  Mr. 
Gillespie  some  other  forms  of  tender,  so  as  to  guide  him 
on  its  makeup. 


1398  Mr.  Prager:  When  Mr.  Lann  and  Mr.  Jaffin  were 
present? 

The  Witness :  Yes.  I  don’t  believe  Mr.  Lann  or  Mr.  Jaffin 
knew  the  contents  of  it  or  anything  like  that,  but  I  handed 
it  over  to  Mr.  Gillespie.  This  is  no  doubt  the  first  time 
that  they  have  heard  the  name  4 ‘Ludwig  Bauman”  men- 


tioned,  but  in  the  form  of  procedure  of  that  discussion,  I 
turned  it  over  to  him. 

Mr.  Prager:  You  gave  Mr.  Gillespie  a  piece  of  paper. 

The  Witness:  I  said,  “Here  is  a  sample  of  tender  that 
you  can  use  probably  in  constructing  this  one.”  Mr.  Jaffin 
said,  “If  you  need  any,  if  I  can  probably  be  of  some 
assistance  to  you,  I  will  gladly  send  you  some  samples 
from  New  York. 

1400  Q.  After  the  meeting  on  March  8,  1944,  a  discus¬ 
sion  took  place  among  the  persons  who  had  been  pres¬ 
ent  at  the  meeting,  is  that  right?  A.  Yes. 

Q.  Will  you  tell  us  how  the  persons  were  gathered  in  the 
course  of  that  discussion?  Were  there  set  groups  or  were 
they  wandering  about  or  what?  A.  Well,  for  a  time  after 
the  meeting  adjourned,  everybody  kept  their  places.  So 
someone  made  a  recommendation  that  there  was  an  hour 
to  kill  before  train  time.  Somebody  popped  a  question — 
the  first  subject  of  conversation  that  came  up  was,  “How’s 
business,”  and  it  was  very  informal. 

Q.  Tell  us  what  discussion  was  had  at  that  time  with 
respect  to  the  business  being  conducted  by  the  company, 
particularly  the  manufacturing  operations. 

Mr.  Prager:  Discussion  by  whom? 

1401  The  Trial  Examiner:  A  general  discussion. 

By  Miss  Antell: 

Q.  In  that  discussion  Mr.  Lann  and  Mr.  Jaffin  were  pres¬ 
ent?  A.  Yes. 

*•••  ••#••• 

A.  I  cannot  accurately  describe  or  relate  that  discussion 
because  I  was  getting  my  papers  together  for  the  meeting 
which  had  just  passed. 

Q.  Give  us  the  general  substance,  as  you  recall  it?  A.  I 
wouldn’t  actually  say  I  recall  any  of  it. 
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By  Miss  Antell: 

##•**••**• 

Q.  What  discussion  was  had  at  that  time  with 

respect  to  the  remaining  plant  of  the  Allentown  property? 

Will  vou  tell  us  the  circumstances  under  which  that  discus- 
* 

sion  arose,  who  inquired,  and  what  was  said?  A.  I  believe 
the  inquiry  first  came  from  Mr.  Jaffin  as  to  whether  any 
offers  had  been  made  for  the  Allentown  property,  the  reply 
being  in  the  negative.  He  went  on  to  say  that  it  would 
probably  be  in  the  best  interests  of  the  company  if  it  could 
dispose  of  that  real  estate. 

Q.  What  did  he  say  with  reference  to  the  best  interests 
of  the  company?  A.  Well,  he  cited  forth  the  fact,  from 
the  audit  report  which  he  had  with  him,  that  the  result  of 
operations  in  the  maintenance  of  that  property  was  not 
profitable,  and  that  in  the  face  of  that  it  should  be  sold, 
that  he  did  inquire — he  said,  “What  can  you  get  for  this 
property?”  Almost  everybody  participated  in  that  in 
sort  of  a  joking  affair  as  to  what  we  can  get  for  it.  He 
further  queried,  “Can  you  get  a  hundred  or  one  hun- 
1403  dred  and  twenty-five,  round  figures,  and  finally  when 
the  answer  was,  “We  don’t  know,”  he  just  kept 
changing  his  figures.  Somebody  did  make  a  comparison 
of  another  property,  but  then  that  was  overruled  because 
the  comparison  was  not  on  a  footing  with  the  present  plant. 
They  were  two  different  types  of  manufacturing.  That 
was  at  a  standstill  there  because  there  was  no  real,  actual 
comparison  to  be  made.  There  was  no  price  mentioned  that 
I  know  of  because  of  the  fact  that  the  company  never  re¬ 
ceived  an  offer  and  did  not  know  what  price  to  entertain. 

Q.  Was  that  stated  at  that  discussion,  that  the  company 
had  never  received  an  offer  ?  A.  Oh,  yes. 

•  **#*••*•• 

Q.  What  did  the  officials  of  the  company  say  with  respect 
to  the  placing  of  a  valuation  on  that  property  at  that  meet- 


ing?  A.  I  remember  distinctly  saying  that  the  company 
had  never  received  any  offer  for  the  purchase  of  that  prop¬ 
erty  and  until  such  time  as  an  offer  would  be  made,  the 

company  could  not  determine  whether  the  offer 

1404  would  be  satisfactory  to  the  corporation,  the  board. 

Mr.  Gillespie  said  also,  “There  is  nothing  we  can  do. 

We  can’t  take  any  action  of  any  kind  until  we  get  an  offer 
in  writing  from  someone  that  they  want  to  buy  the  prop¬ 
erty.” 

•» 

Q.  Did  any  of  the  officials,  or  directors  of  that  company, 
state  that  the  company  would  consider  a  bid  of  $50,000  for 
the  property?  A.  Positively  not. 

Q.  Was  any  statement  made  at  that  meeting?  A.  Of 
what? 

Q.  That  the  directors  would  entertain  a  bid  of  $50,000 
for  such  property?  A.  No. 

Q.  Or  any  other  figure  ?  A.  Not  to  my  knowledge.  The 
fact  remained  that  Air.  Lann  and  Mr.  Jaffin  knew  the  con¬ 
ditions  of  the  property.  I  don't  see  how  any  determined 
value  could  come  up  at  that  meeting. 

Q.  How  did  they  know  the  conditions?  A.  Mr.  Lann  had 
received  the  information  from  Mr.  Gillespie,  our  attorney, 
on  a  inquiry  at  one  time. 

Q.  You  are  referring  now  to  the  inquiry  in  September, 
1943?  A.  That  is  right.  He  didn’t  say  any  more  at  that 
meeting  than  he  already  knew  in  September. 

Q.  I  show  you  Commission’s  Exhibit  23  and  ask 

1405  vou  whether  vou  recall  a  Mr.  Percv  Cohen  mentioned 

••  m  *> 

in  said  exhibit  calling  upon  you?  A.  Do  I  recall  him 
calling  on  me? 

Q.  Yes.  A.  I  do. 

Q.  Will  you  toll  us  wThat  occurred?  A.  Mr.  Percy  Cohen 
came  to  the  office  that  afternoon  and  made  the  remark,  “So 
this  is  the  property.”  I  offered  to  take  him  around,  and 
all  he  said  to  me  was  that  he  was  very  well  acquainted  with 
the  property  and  mentioned  something  to  me  that  he  had 
been  an  Allentown  resident  or  had  been  around  some  time. 


That  was  about  all  the  conversation  that  took  place.  I 
don’t  believe  he  stayed  with  me  longer  than  five  or  six 
months. 

Q.  Has  the  company  received  any  offers  for  the  Allen-  j 
town  property  since  March  8th,  1944?  A.  Yes. 

Q.  "Will  you  tell  us  what  those  offers  are? 

Mr.  Prager:  Tell  us  when. 

The  Witness:  April  17,  1944. 

By  Miss  Antell: 

Q.  Will  you  tell  us  what  that  offer  was?  A.  An  offer 
being  made  by  Gus  Binder  of  500  Fifth  Avenue,  New  York,  | 
stating  on  behalf  of  a  purchaser,  offering  to  purchase  all 
the  real  property  owned  by  you,  known  as  Allentown  No.  1,  | 
located  in  the  city  of  Allentown,  Lehigh  County, 
1406  containing  an  area  of  approximately  3.27  acres,  with 
all  improvements  thereon.  The  offer  is  made  upon  j 
the  following  terms  and  conditions:  The  price  is  $80,000 
payable  as  follows:  $2500  to  be  implied  as  a  payment  on 
account  on  the  proposed  contract  of  sale,  for  which  there  i^ 
enclosed  herewith  a  check  in  that  amount,  $5,500  upon  the 
signing  of  the  contract,  $22,000  in  cash  or  a  good  certified 
check  on  the  delivery  of  the  deed,  $50,000  by  the  purchaser 
or  assigns  executing  and  delivering  a  bond  and  warrant 
and  purchase  money  mortgage  for  that  amount,  bearing 
interest  at  4  per  cent  per  annum  and  providing  for  amorti-  j 
zation  of  10  per  cent  per  annum.  Both  interest  and  amorti¬ 
zation  to  be  paid  quarterly,  principal  to  mature  in  ten  years. 

Q.  Was  that  offer  submitted  to  the  Board  of  Directors? 

A.  That  offer  was  submitted  to  the  Board  of  Directors. 

Q.  At  what  meeting?  A.  At  a  special  meeting  called  on 
April  25,  1944. 

Q.  What  action  did  the  Board  of  Directors  take?  A. 
They  rejected  the  offer. 

Q.  Were  there  any  other  offers  received  by  the  company  ? 

Mr.  Prager:  Just  a  moment,  now,  yes  or  no. 

A.  Yes. 
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Q.  When  was  that  offer  received.  A.  May  15,  1944. 

Q.  Was  Mr.  Harry  Schneider  present  at  the  meet- 
1407  ing  of  the  board  of  directors  at  which  the  offer  of 
Mr.  Binder  was  rejected?  A.  Yes. 

«*#*•••*•# 

1409  By  Miss  Antell: 

Q.  In  the  discussion  that  followed  that  March 
8th,  1944  meeting,  at  Allentown,  Pa.,  was  there  anything 
said  at  that  time  with  respect  to  the  saleability  of  the  first 
mortgage  held  by  the  company  on  the  Allentown  No.  2 
property?  A.  The  saleability  of  the  mortgage? 

Q.  That  is  right.  A.  I  mentioned  that. 

Q.  Will  you  tell  us  what  that  discussion  was,  what  you 
said  and  what  was  said  about  it?  A.  The  question  was 
put  to  me  by  Mr.  Jaffin  in  this  form :  “What  is  the  amount 
of  the  present  mortgage.”  Then  I  referred  to  the  record 
on  audit,  the  report  on  audit  which  showed  the  mortgage 
to  be  $47,000,  and  1  mentioned  that  since  then  it  had  been 
reduced  further  by  cash  payments  of  $11,000  and  that  i 
still  considered  the  mortgage  as  cash. 

1410  By  Miss  Antell: 

Q.  Do  you  recall  that  in  the  course  of  that  discus¬ 
sion  Mr.  Jaffin  asked  why  the  first  mortgage  on  the  Allen¬ 
town  No.  2  property  was  carried  by  the  company  in  cur¬ 
rent  assets?  A.  There  was  mention  made  after  that. 

Q.  Tell  us  about  that,  what  did  Mr.  Jaffin  ask  and  what 
did  you  tell  him?  A.  His  reference  to  the  first  mortgage 
being  held  as  a  current  asset — he  asked  me  upon  what 
determination  or  how  it  happened  that  was  being  carried 
as  a  current  asset.  I  explained  to  him  that  in  reviewing 
the  situation  with  the  others,  in  view  of  the  fact  that  the 
company  and  the  corporation  officials  felt  that  that  mort¬ 
gage  could  be  liquidated  at  any  time,  and  upon  verification 
by  the  auditors  from  the  mortgagor,  there  was  every  indi- 
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cation  that  that  mortgage  could  be  liquidated  quickly.  In  i 
the  face  of  the  current  liability  shown  on  the  statement, 
of  all  the  accrued  bond  interest,  it  would  present  a  better  j 
picture  if  we  carried  the  first  mortgage  as  a  current  asset,  j 
There  was  an  accounting  argument  there  in  which  I  men-  J 
tioned  that,  where  you  show  an  accrued  liability  and  still  i 
could  not  pay  it,  and  did  not  intend  to  pay  it  over  the  next  I 
year,  it  could  just  as  well  be  called  a  deferred  liabil-  j 

1411  ity.  By  the  same  token,  where  you  carry  an  asset  i 
which  is  to  be  amortized  over  three  years,  and  from 

all  indications  it  would  be  paid  in  shorter  than  that,  it 
could  be  considered  as  a  current  asset. 

Q.  In  the  course  of  that  discussion  did  Mr.  Jaffin  raise  j 
any  question  as  to  the  bookkeeping  records  of  the  company  j 
and  the  segregation  of  capital  assets  from  income  ?  A. 
First  let  me  straighten  out  one  thing,  Miss  Antell.  You  | 
always  refer  to  discussion.  In  a  lot  of  particular  cases,  the  j 
discussion  was  merely  one-sided.  That  is,  I  made  the  j 
statement  to  everybody  present.  There  wasn’t  any  ques-  | 
tion  as  to  why  those  things  happened.  I  just  mentioned  ! 
facts  as  I  found  them  to  be,  but  to  everybody  present. 

Q.  And  that  included  Mr.  Lann  and  Mr.  Jaffin?  A.  That 
is  right.  If  they  heard  the  conversation,  then  they  would  | 
remember  that. 

Q.  With  respect  to  bookkeeping  records  and  the  segrega-  i 
tion  of  capital  assets  from  income,  what  was  said  about 
that?  A.  The  segregation  of  capital  assets  from  income? 

I  don’t  recall  any  such  conversation. 

Q.  Was  there  any  discussion  with  respect  to  the  com¬ 
pany’s  working  capital?  A.  I  don’t  recall  whether  there 
was  a  discussion.  I  do  remember  mentioning  as  a  part 
of  the  discussion,  giving  effect  to  the  carrying  the 

1412  first  mortgage  at  $47,000  plus  the  amount  of  cash  we 
had,  which  was  the  net  amount  of  cash  received  on 

the  sale  of  the  buildings,  less  the  bond  interest,  that  the 
working  capital  was  approximately  so  much. 


Q.  What  figure  did  you  mention?  A.  I  don’t  recollect 
at  this  moment,  but  I  would  say  that  it  was  in  the  neighbor¬ 
hood  of  $125,000. 

Q.  Did  that  working  capital  include  at  the  time  the  cash 
to  be  paid  for  interest?  A.  Yes. 

Q.  That  was  figured  as  what?  A.  $20,930. 

Q.  Did  that  working  capital  also  include  the  cash  avail¬ 
able  for  the  purchase  of  bonds?  A.  No. 

Q.  Was  any  mention  made  as  to  the  cash  available  for 
the  purchase  of  bonds?  A.  I  mentioned  it,  but  the  ques¬ 
tion  wasn’t  put  to  me.  I  mentioned  it  as  a  matter  of  my 
discussion. 

Q.  Tell  us  what  you  said  with  respect  to  the  amount  of 
cash  available  for  the  purchase  of  bonds? 

Mr.  Prager:  Mr.  Examiner,  may  we  ask  this  witness  to 
state  whom  he  was  talking  to. 

The  Witness :  I  said  to  everybody  that  was  present. 

The  Trial  Examiner:  He  already  indicated  who  he  was 
talking  to. 

1413  The  Witness:  Everyone  was  still  present  in  the 
room.  Whether  they  were  sitting  or  standing  or 
whether  they  heard  the  conversation,  I  was  directly  speak¬ 
ing  to  Mr.  Jaffin  most  of  the  time. 

Mr.  Prager:  W7ere  the  other  people  around  you  or  were 
they  off  in  different  parts  ? 

The  Witness:  They  were  all  around.  I  explained  that 
the  room  was  about  12  x  15.  They  were  all  within  earshot 
and  Mr.  Bollier  was  carrying  oil  a  conversation  with  Mr 
McHenry  while  I  was  carrying  this  conversation  on  with 
Mr.  Jaffin.  Naturally,  he  probably  wouldn’t  remember  that 
part  of  it  unless  he  would  just  make  it  a  point  to  interrupt 
and  indulge  in  the  conversation  himself. 

•  ••••••••* 

By  Mr.  Prager: 

Q.  There  were  other  conversations  going  on  amongst 
other  people  at  the  time  you  were  talking  to  Mr.  Jaffin,  is 
that  right?  A.  At  times,  yes. 
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By  Miss  Antell: 

Q.  Will  you  tell  us  wliat  you  said  to  Mr.  Jaffin  with  re¬ 
spect  to  the  amount  of  cash  available  for  the  pur- 

1414  chase  of  bonds?  A.  Well,  I  mentioned  to  Mr.  Jaffin 
that  the  segregation  which  I  made,  removing  the  firs: 

mortgage  value  and  the  cash  that  would  remain  from  the 
sale  of  the  fixed  assets,  capital  equipment,  less  the  bond  i 
interest,  showed  the  company’s  position  to  be  approxi¬ 
mately  $125,000  net  working  capital. 

Q.  What  figures  did  you  give  with  respect  to  the  cash 
available  for  the  purchase  of  bonds  and  the  amount  of  the  j 
mortgage?  A.  I  always  recited  that  as  one  figure,  $71,000, 
because  X  always  treated  that  mortgage  as  cash,  whenever 
I  was  questioned  on  treating  that  mortgage,  which  I  was 
questioned  about  at  that  meeting,  I  treated  that  mortgage 
as  cash  because  of  the  fact  that  the  mortgage  was  being 
reduced  continuously. 

Q.  And  you  mentioned  a  figure  of  $71,000  to  Mr.  Jaffin 
at  that  time  as  the  amount  available  for  the  purchase  of 
bonds?  A.  I  mentioned  a  figure  of  $71,000,  but  I  did  not 
say — I  didn’t  earmark  it  as  available  for  the  purchase  of 
bonds. 

Q.  How  did  you  earmark  that  $71,000?  A.  The  $71,000 
being  the  net  proceeds  of  the  sale  of  the  capital  equipment,  j 

Q.  In  addition  to  that,  you  made  mention  of  the  fact  ! 
the  company  had  approximately  one  hundred  odd 

1415  thousand  as  working  capital?  A.  I  did  mention  that, 
yes. 

Q.  Was  any  mention  made  as  to  whether  the  proceeds 
from  the  sale  of  the  properties  of  the  company  could  be 
used,  as  to  what  purpose  such  proceeds  could  be  used  for? 
A.  I  mentioned  it.  Mr.  Gillespie  mentioned  it,  but  the 
general  gist  of  conversation  was  along  these  lines,  that  we  i 
were  going  to  ask  for  tenders  and  we  still  had  up  to  $71,000 
available  for  that  purpose,  because  we  could  not  use  it  for 
any  other  purpose.  We  could  not  pay  interest  on  it. 
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Q.  Do  you  recall  any  discussion  with  Mr.  Jaffin — inci¬ 
dentally,  in  the  course  of  your  talk  with  Mr.  Jaffin -  A. 

In  all  due  justice  to  Mr.  Jaffin,  there  were  questions  that 
came  from  Mr.  Leland  Smith  and  also  from  Mr.  McHenry, 
who  was  only  a  stockholder,  but  who  also  participated  in 
the  talks  about  that. 

Q.  Was  Mr.  Lann  present  during  your  talks  with  Mr. 
Jaffin?  A.  Yes,  Mr.  Lann  was  present.  I  say  that  specific¬ 
ally  that  part  may  not  have  been  addressed  directly  to  Mr. 
Jaffin.  It  was  directed  to  the  group  at  large. 

Q.  Which  included  Mr.  Jaffin  and  Mr.  Lann?  A.  That  is 
right. 

Q.  Do  you  recall  whether  Mr.  Jaffin  made  any  mention, 
or  any  other  person  in  that  discussion,  made  any  mention 
of  the  amount  of  bonds  that  could  be  purchased  by 
1416  the  company  for  the  $70,000  or  the  funds  available 
for  the  purchase  of  bonds?  A.  The  origin  of  the 
question,  I  don’t  know  offhand.  There  was  a  question — 
somebody  did  raise  the  question  as  to  how  many  bonds 
the  company  could  purchase  with  that  amount  of  money. 
Mr.  Jaffin  did  say  that  his  group  would  tender  their  bonds, 
not  stipulating  any  amount,  and  I  believe  Mr.  Smith  also 
mentioned  that  he  had  bonds  to  tender  and  the  officers  no 
doubt  tendering  theirs,  and  collectively  I  heard  a  figure 
mentioned  of  about  $150,000  worth  of  bonds  could  prob¬ 
ably  be  purchased  with  the  $71,000. 

Mr.  Prager:  Will  you  please  ask  this  witness — he  has 
just  stated  that  no  price  was  mentioned,  that  people  said 
they  might  tender  their  bonds,  and  now  he  comes  to  an 
amount,  a  statement  of  $150,000  bonds  for  $71,000,  and 
there  was  no  price  mentioned. 

The  Trial  Examiner:  He  didn’t  have  to  mention  a  price. 
It  would  be  a  computation. 

By  Miss  Antell: 

Q.  How  was  the  figure  of  $150,000  arrived  at?  A.  In  the 
conversation,  only  there  Bollier,  myself  and  Mr.  Gillespie 
were  present  and  Mr.  Jaffin;  we  knew  that  Mr.  Jaffin  at 
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one  time  had  offered  a  $90,000  representation  of  bonds 
he  held  in  clients’  names  for  a  mortgage  which  then  existed 
for  around  $47,000. 

Q.  What  was  said  with  respect  to  that  at  that  time? 
1417  A.  We  realized  the  $90,000  was  still  available,  whether 
it  was  in  the  form  of  a  tender  or  whether  it  was  in 
exchange  for  a  mortgage,  there  was  $90,000.  Here  was  a 
man  present  who  represented  a  group  of  $90,000  of  bonds. 
The  officers  and  Mr.  Smith  probably  represented  another 
thirty  some  odd  thousand  dollars  and  we  felt  there  were 
enough  of  the  other  bondholders  interested  in  tendering 
their  bonds  to  bring  it  up  to  that  figure. 

Mr.  Prager:  I  move  to  strike  out  what  the  witness 
felt. 

The  Trial  Examiner:  Strike  out  the  last  part. 

By  Miss  Antell: 

Q.  Do  you  recall  either  Mr.  Jaffin  or  Mr.  Lann  suggest¬ 
ing  that  the  company  should  be  willing  to  buy  its  bonds 
back  at  50  or  make  a  bid  of  $50  for  its  bonds.  A.  No  such 
statement  was  made,  but  from  conversation,  as  I  said  be¬ 
fore,  where  the  origin  of  it  came  from,  I  don’t  know,  but 
the  company  with  $71,000  should  be  able  to  buy  around 
$150,000  worth  of  bonds.  That  is  where  the  determination 
of  around  50  came  from. 

Mr.  Prager:  I  move  to  strike  out  this  answer  after  his 
statement  that,  “No  such  statement  was  made.” 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness :  There  is  no  statement  of  $50. 

By  Miss  Antell: 


1419  Q.  Did  Mr.  Lann  make  any  inquiry  as  to  when  the 
next  meeting  of  the  board  of  directors  would  take 
place.  A.  No. 

Q.  Did  Mr.  Jaffin  make  any  such  inquiry?  A.  I  don’t 
reoalL 
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Q.  Was  any  statement  made  as  to  when  the  next  meet¬ 
ing  of  the  board  of  directors  would  take  place?  A.  There 
was  a  statement  made,  either  by  myself  or  Mr.  Bollier,  that 
the  board  of  directors’  meeting  would  be  held  just  as  soon 
as  Mr.  Tilt  was  well  enough  to  attend. 

Q.  Was  any  statement  made  as  to  whether  the  board 
of  directors,  at  the  next  meeting,  would  act  with  respect 
to  the  form  of  the  tender?  A.  Yes. 

Q.  What  was  said?  A.  Well,  that  is  coming  back  now 
to  when  I  turned  the  form  and  the  sample  of  that  tender 
I  mentioned  before  over  to  Mr.  Gillespie. 

Q.  What  did  you  say  at  that  time?  A.  My  conversation 
was  with  Mr.  Gillespie  at  that  time  across  the  room.  He  was 
sitting  at  the  opposite  end  of  the  room  across  the  table.  I 
handed  it  to  him,  told  him  what  it  was  and  we  wanted  to 
have  it  ready.  As  soon  as  Mr.  Tilt  was  well  enough  to 
attend  a  directors’  meeting,  we  wanted  to  act  on  it. 

Q.  Was  there  any  discussion  at  that  meeting  as  to 
1420  whether  the  company  should  set  a  limit  or  as  to  what 
the  company  should  pay  on  the  tender  of  bonds? 
A.  Someone  in  the  room  did  make  a  remark  that  in  some 
particular  cases  of  tenders,  they  usually  use  the  phrase¬ 
ology,  “The  company  will  pay  up  to  a  certain  price  for 
bonds.” 

Q.  What  was  said  about  that?  A.  Just  what  I  just  said. 

Q.  What  was  the  answer  given?  A.  Mr.  Gillespie  an¬ 
swered  that,  as  counsel  for  the  corporation,  saying,  “No, 
we  don’t  want  to  do  that.” 

Q.  Was  there  anything  mentioned  in  connection  with 
that  discussion,  high  or  low  prices  the  company  might  be 
willing  to  pay  for  bonds?  A.  No. 

1424  Cross  Examination. 

By  Mr.  Prager: 
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1425  Q.  And  your  testimony  with  respect  to  conversa¬ 
tions  had  when  Mr.  Lann  was  present,  was  that 

based  on  the  fact  that  it  was  had  in  a  room  where  Mr. 
Lann  was?  A.  Correct. 

Q.  And  you  can’t  say  as  to  any  specific  conversation, 
that  Mr.  Lann  was  actually  there  at  the  time  you  said  any 
one  thing?  A.  Most  everything  I  have  recited  by  way 
of  conversation,  most  of  which  was  directed  to  Mr.  Jaffin, 
but  given  for  the  benefit  of  the  group  present.  It  certainly 
must  have  been  heard  by  Mr.  Lann.  He  was  sitting  as  close 
to  Mr.  Jaffin  as  you  are  at  the  present  time. 

Q.  During  the  whole  conversation - 

The  Trial  Examiner:  That  being  about  a  yard  apart, 
for  the  benefit  of  the  record. 

1426  The  Witness:  It  was  closer  than  that. 

By  Mr.  Prager: 

Q.  Was  that  during  the  whole  conversation  that  you  had 
with  Mr.  Jaffin?  A.  That  was  during  the  meeting  and  fol¬ 
lowing  the  meeting,  where  the  subject  matter  we  are  con¬ 
cerned  about  was  discussed. 

Q.  Mr.  Bollier  testified  that  in  his  recollection  there 
were  different  groups.  You  were  talking  to  a  group,  and 
there  were  other  groups  around.  A.  Sure,  that  was  later. 
That  was  later,  you  see. 

Q.  How  long  did  this  whole  discussion  last  after  the 
directors’  meeting?  A.  I  would  judge  about  25  minutes. 

Q.  That  was  the  time  of  the  discussion?  A.  Correct. 

Q.  Then  after  that  you  went -  A.  After  that  every¬ 

body  rose  from  their  seats  and  there  was  a  general  dis¬ 
cussion.  I  bounced  in  and  out  of  the  office.  I  talked  to 
Mr.  Jaffin.  I  came  over  to  my  office.  I  was  hunting  up 
a  plan  of  the  machinery  and  equipment,  assurance  map, 
setting  forth  the  description  of  the  property,  and  that  con¬ 
sumed  about  another  five  minutes.  I  came  back  to  the 
office,  I  believe  at  around  that  time  Mr.  Gillespie  left  and 
Mr.  McHenry  left  and  Mr.  Smith  and  in  general  the  last 
15  minutes  before  train  time  was  disorganized. 
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1427  Q.  So  that  the  entire  conversation  which  you  have 
related  in  your  direct  testimony  took  place  within 

about  25  minutes?  A.  That  is  right. 

Q.  You  stated  that  you  became  acqauinted  with  Mr.  Jaf- 
fin  in  1942,  in  the  summer.  A.  The  late  summer,  closer 
to  October,  it  is  just  about  two  years  now. 

Q.  At  that  time  was  Janet  Jaffin  a  bondholder?  A.  Yes. 

Q.  And  Mr.  Jaffin  was  seeking  information.  A.  As  to 
what? 

Q.  About  the  company.  A.  No.  I  wasn’t  introduced 
to  him  in  that  manner. 

Q.  In  what  way  were  you  introduced  to  him?  A.  I  was 
introduced  to  him  as  Mr.  George  Jaffin  and  no  connection 
whatsoever  was  given  with  Janet  Jaffin.  Then  the  conver¬ 
sation  was  on  something  that  Mr.  Tilt  and  Mr.  Jaffin  had 
gotten  together.  He  had  invited  Mr.  Jaffin  up  to  the 
office  to  meet  me  and  in  general  reviewing  the  policies  of 
the  company  and  to  find  out  whether  Mr.  Jaffin  could  be 
helpful. 

Q.  Did  you  see  him  again  in  1942?  A.  I  was  under  the 
impression  that  I  saw  him  around  Chritsmas  time,  just 
to  say  hello  to  him,  that  is  about  all,  but  I  am  not 
sure. 

1428  Q.  Then  my  recollection  is  that  you  saw  him  in 
1943?  A.  Yes. 

Q.  At  Christmas  time,  I  believe  you  said.  A.  That  isn’t 
what  I  said.  I  had  reference  to  1942. 

Q.  When  did  you  see  him  in  1943?  A.  December  14, 
the  date  of  the  meeting. 

Q.  After  the  directors’  meeting  of  December  14,  1943? 
A.  That  is  right. 

Q.  Then  I  believe  you  stated  you  saw  him  in  February, 
1944  and  in  March,  1944?  A.  That  is  correct. 

Q.  I  believe  you  also  testified  that  this  company,  the 
Phoenix  Silk  Corporation,  was  organized  in  1938?  A.  That 
is  correct. 
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Q.  At  that  time,  it  had  come  out  of  reorganization  or 
bankruptcy?  A.  Correct. 

Q.  And  you  have  given  us  the  terms  of  the  exchange  for 
the  present  existing  income  debenture  bonds  for  the  bonds 
which  had  been  previously  outstanding?  A.  Correct. 

Q.  In  1942,  when  Mr.  Jafiin  came  to  the  company  and  met 
Mr.  Tilt  and  yourself,  was  that  in  New  York?  A.  It  was. 

Q.  And  they  discussed  the  general  business  of  the 
1429  company?  A.  Not  so  much  the  general  business  as 
the  plans  Mr.  Jafiin  had  to  introduce  some  foreign 
concern,  I  believe  we  were  talking  about  then,  that  had 
a  big  weaving  practice  on  the  other  side  and  wanted 
to  make  connections  there. 

The  Trial  Examiner:  Don’t  direct  your  conversation 
to  Mr.  Jafiin,  because,  as  far  as  your  testimony  is  concerned, 
he  isn’t  here. 

The  Witness:  Well,  that  was  the  recollection  of  the  con¬ 
versation,  that  Mr.  Jafiin  was  going  to  introduce  some  new 
blood  into  the  business,  you  might  say. 

*••••••••# 

1432  By  Mr.  Prager: 


1435  Q.  When  was  the  contract  to  sell  signed  with  re¬ 
spect  to  the  Pottsville  plant?  A.  The  board  ratified 

the  action  of  Mr.  Bollier  and  myself,  whereby  we  entered 
into  an  agreement  on  behalf  of  the  corporation  for  the  sale 
of  the  Pottsville  plant  on  October  14,  1943. 

Q.  When  was  title  to  close?  A.  Not  later  than  Novem¬ 
ber  15, 1943. 

Q.  When  did  title  close?  A.  I  am  certain  that  it 

1436  closed  on  or  before  November  15,  very  close  to  that 
date. 

Q.  What  were  the  terms  of  that  sale?  A.  The  terms  of 
that  sale — the  selling  price  was  $65,000,  of  which  $10,000 
was  paid  at  the  time  of  the  signing  of  the  agreement  and 
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$55,000  would  be  paid  upon  delivery  of  tbe  deed.  The  total 
purchase  price  was  $65,000  in  cash. 

•  »***••••* 

1437  Q.  With  respect  to  the  sale  of  the  Pottsville  plant, 
did  the  company  pay  off  any  obligations  out  of  the 
proceeds  of  that  sale?  A.  Yes. 

Q.  And  was  there  money  left  to  the  company  from  that 
sale?  A.  Yes. 

Q.  How  much?  A.  Approximately  $24,000. 

Q.  Was  the  money  the  moneys  which  you  considered 
arising  out  of  the  sale  of  any  particular  assets?  A.  Moneys 
arising  out  of  the  sale  of  these  capital  assets,  correct. 

**«••••••» 

1440  By  Mr.  Prager: 

Q.  After  the  meeting  of  December  14,  1943,  was 
Mr.  Jaffin  presented  to  the  meeting?  A.  The  meeting  had 
adjourned.  Mr.  Jaffin  was  introduced  by  Mr.  Tilt 

1441  to  the  group  present,  being  all  of  the  members  of  the 
board  of  directors. 

Q.  You  testified  that  Mr.  Jaffin  presented  a  proposition 
with  respect  to  exchanging  bonds  of  the  company  for  a 
mortgage,  is  that  correct?  A.  Correct. 

Q.  Did  Mr.  Jaffin  also  present  the  question  of  tenders? 
A.  No. 

Q.  Did  he  discuss  the  matter  of  tenders  with  the  group 
that  were  present?  A.  Later,  after  this  course  of  busi¬ 
ness,  you  might  say,  was  passed  on,  of  his  presenting  the 
$90,000 — his  representation  of  $90,000  in  bonds  for  the 
mortgage.  When  that  was  turned,  I  don’t  recollect  now, 
but  I  believe  it  was  Mr.  Tilt  and  Mr.  Gillespie  who  stated 
that  all  the  bondholders  should  be  given  an  equal  right 
and  the  only  way  to  distribute  that  money  would  be  by 
asking  for  tenders. 

Q.  Did  a  general  discussion  of  the  tender  situation  take 
place  at  that  time?  A.  A  general  discussion,  there  was  a 
discussion  that  Mr.  Gillespie  should  get  busy  and  draw  up 
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a  form  of  tender  letter,  yes,  that  was  discussed  after  the 
meeting. 


1449  Q.  At  the  December  14,  1943  meeting,  did  the  di¬ 
rectors  know  what  moneys  were  available  for  bond¬ 
holders  in  connection  with  the  bonds?  A.  The  way  you 
put  that  question  to  me,  I  would  say  no. 

Q.  Did  the  directors  know  what  moneys  were  available 
from  the  sale  of  the  properties?  A.  Yes. 

Q.  How  much?  A.  Approximately  $22,500  in  cash, 
$48,500  in  a  mortgage. 

The  Trial  Examiner:  Was  that  stated  at  any  directors’ 
meeting? 

The  Witness :  Someone  raised  the  question.  That  was  the 
answer  I  gave  them,  but  I  don’t  recollect  that  that  was 
mentioned. 

The  Trial  Examiner:  Was  it  stated  at  any  directors’ 
meeting?  He  asked  you  if  the  directors  knew.  Isn’t 
the  correct  answer  that  you  don’t  know  whether  or  not 
they  did  know. 

The  Witness:  Mr.  Tilt  is  a  director, - 

The  Trial  Examiner:  He  is  asking  you  to  make 

1450  a  statement  that  you  know  of  your  personal  knowl¬ 
edge  that  all  of  the  directors  knew  a  specific  thing. 

A.  To  the  best  of  my  knowledge,  all  of  the  directors  knew 
of  that. 

By  Mr.  Prager : 

Q.  Was  there  any  change  with  respect  to  the  moneys 
available  after  the  sale  of  the  properties,  from  the  Decem¬ 
ber  14,  1943  meeting  to  the  February  15,  1944  meeting? 

A.  Were  there  any  changes? 

Q.  With  respect  to  the  amount  of  money?  A.  Between 
December  14,  1943 - 

Q.  And  the  next  meeting  of  the  board  of  directors, 
which  was  February  15,  1944.  A.  Yes. 

Q.  That  is  from  the  sale  of  the  properties? 
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The  Trial  Examiner:  You  did  not  incorporate  that  in 
your  question. 

Mr.  Prager:  I  will  reframe  the  question. 

Q.  On  December  14,  1943,  you  stated  that  the  directors 
knew  that  there  was  available  from  the  sale  of  the  proper¬ 
ties  $24,000 -  A.  $22,500. 

Q.  Yes,  and  a  mortgage  which  was  then  $48,500?  A.  That 
is  right. 

Q.  That  was  on  December  14,  1943?  A.  Right. 

1451  Q.  On  February  15,  1944,  had  there  been  any 
change  in  the  amount  of  money  available  from  the 

sale  of  properties  since  December  14,  1943?  A.  Not  in 
toto. 

Q.  Was  the  change  due  to  a  reduction  in  the  amount  of 
the  mortgage  and  an  increase  in  cash  corresponding  to 
that  amount  after  reduction?  A.  That  is  right. 

Q.  Do  you  know  what  the  change  was?  A.  The  change 
was  a  cash  position  on  February  15,  at  the  time  of  the  di¬ 
rectors  ’  meeting,  the  corporation  had  $35,000  in  cash  and 
$36,000  in  a  mortgage. 

The  Trial  Examiner:  Are  you  satisfied  with  that  answer? 
Mr.  Prager:  Yes. 

By  Mr.  Prager : 

Q.  When  was  the  next  meeting  of  the  company,  either 
directors’  or  stockholders’?  A.  March  8,  1944. 

Q.  At  the  March  8th  meeting,  was  there  any  change  in  the 
amount  of  money  available  from  the  sale  of  the  properties 
as  compared  to  that  available  on  February  15, 1 944?  A.  No. 
Q.  When  was  the  next  meeting  of  the  company 

1452  directors  or  stockholders?  A.  March  28,  1944. 

Q.  At  the  March  28  meeting,  was  there  any  change 
in  the  amount  which  the  company  had  from  the  sale  of  the 
properties.  A.  No,  not  in  total. 

Q.  Was  there  a  change  in  the  make-up  of  the  total? 
A.  Yes. 
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Q.  Will  you  please  give  us  the  change.  A.  On  March 
28  the  company  had - 

Q.  Before  you  do  that,  will  you  please  tell  us  the  change 
in  make-up  for  March  8th  and  then  March  28  ?  A.  On  March 
8th  there  was  no  change,  I  told  you  that.  On  March  28, 
the  change  is  as  follows :  The  company  had  a  mortgage  of 
$29,000  and  $42,000  in  cash. 

Q.  Was  the  mortgagor  of  the  mortgage  anticipating  pay¬ 
ments  not  provided  for  in  the  mortgage?  A.  Yes. 

Q.  What  is  the  date  of  the  next  meeting?  A.  After 
March  28,  you  mean? 

Q.  Yes.  A.  April  25,  1944. 

Q.  Will  you  please  tell  us  whether  or  not  the  amount 
available  from  the  sale  of  properties  was  the  same  on 
that  date?  A.  The  amount  was  the  same. 

Q.  Had  the  makeup  of  the  amount  changed?  A.  No. 

•  •**•••*•* 

1453  By  Mr.  Prager: 

Q.  Did  the  directors  at  any  time  take  any  action 
with  respect  to  tenders?  A.  Yes. 

Q.  When  do  you  find  the  first  record  of  any  action  by 
the  board  of  directors  with  respect  to  tenders?  A.  March 
28,  1944. 

1462  Q.  At  the  meeting  of  the  board  of  directors  on 
March  28,  1944,  was  any  amount  determined  to  be 
used  in  connection  with  tenders  of  bonds?  A.  No. 

Q.  Hadn’t  the  form  of  tender  notice  been  the  subject  of 
discussion  since  December,  1943.  A.  Has  it  been  the  sub¬ 
ject  of  discussion? 

Q.  Yes,  between  you  and  the  other  members  of  the  board  ? 
A.  That  is  right. 

#**•#••••* 

1464  Q.  In  the  May  17th  meeting,  was  that  the  first 
time  any  amounts  were  mentioned  with  respect  to 
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tenders,  dollar  amounts?  A.  Yes,  if  I  understand  what 
you  mean. 

The  Trial  Examiner:  Was  that  the  occasion  when  the 
tenders  were  accepted? 

The  Witness:  Yes. 

By  Mr.  Prager: 

Q.  Mr.  Ludrof,  you  tendered  some  of  your  personal 
bonds,  did  you  not?  A.  That  is  correct. 

Q.  How  many  bonds  did  you  own?  A.  $12,000  face 
value. 

Q.  At  that  time  you  tendered  your  bonds,  did  you  know 
what  dollar  amount  the  Board  of  Directors  would 
1465  fix  for  the  tender  of  bonds?  A.  No. 

Q.  Did  you  know  at  the  time  you  tendered  your 
bonds,  what  the  price  would  be?  A.  What  the  price  would 
be. 

Q.  On  tenders?  A.  No. 

**•*•••••* 

1468  By  Mr.  Prager: 

Q.  With  respect  to  the  meeting  for  March  8th,  1944. 

The  Trial  Examiner:  He  is  asking  your  present  recol¬ 
lection. 

The  Witness:  My  recollection  was  that  without  Mr.  Jaf¬ 
fin  *s  proxies  a  meeting  could  not  be  held. 

The  Trial  Examiner:  You  mean  without  the  number  of 
proxies  which  Mr.  Jaffin  eventually  delivered? 

The  Witness:  That  is  right. 

The  Trial  Examiner:  But  you  had  no  knowledge  as  to 
whether  or  not  the  stockholders  constituting  the  total 
number  of  shares  which  Mr.  Jaffin  eventually  voted  would 
give  proxies  to  him  or  some  one  else? 

The  Witness:  I  assume  that  the  proxies  would  come  di¬ 
rectly  to  the  corporation,  and  at  the  time  of  the  meeting 
we  would  determine  whether  we  had  sufficient  to  hold  a 
meeting. 
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The  Trial  Examiner:  In  view  of  the  fact  he  knows  he 
could  conclude  that  without  those  Mr.  Jaffin  did  give,  there 
would  be  no  quorum. 

•  *•#•••**■* 

1469  By  Mr.  Prager: 

Q.  Does  the  letter,  Exhibit  S  for  identification,  re¬ 
fresh  your  recollection  as  to  the  actual  number  of  proxies 
which  you  had  on  March  6th,  1944? 

Miss  Antell:  Objection.  The  witness  stated  that  the  Jaf¬ 
fin  proxies  were  not  in  as  of  March  6th,  1944. 

The  Trial  Examiner:  Sustained. 

1470  Mr.  Prager:  My  question  is  not  directed  to  that, 
Mr.  Examiner.  I  asked  him  if  this  exhibit  would 

refresh  his  recollection  of  the  actual  number  of  proxies  he 
had  on  March  6th,  1944. 

The  Trial  Examiner:  Yes,  but  he  might  be  influenced  by 
the  statement  of  some  other  officer  on  whom  he  ordinarily 
relies,  and  unless  you  say  that,  apart  from  the  contents 
of  the  letter,  the  mere  fact  that  a  statement  was  made 
serves  to  refresh  his  recollection,  I  won’t  let  you  try  to 
refresh  his  recollection  through  the  medium  of  that  letter. 

By  Mr.  Prague: 

Q.  Did  you  tabulate  the  proxies  on  March  6th,  1944? 
A.  Yes. 

Q.  Do  you  know,  without  looking  at  any  document,  how 
many  proxies  you  had  on  March  6th,  1944?  A.  No. 

Q.  Can  you  refresh  your  recollection  from  any  document? 
A.  Can  T  answer  this  question  to  the  best  of  my  ability? 

The  Trial  Examiner:  You  do  not  have  to  rely  on  any¬ 
thing. 

The  Witness :  I  can  answer  the  question - 

The  Trial  Examiner:  You  can  stimulate  your 

1471  recollection  by  saying  you  can  refer  to  that. 

The  Witness:  Yesterday  was  the  first  time  I  had 
seen  a  copy  of  this  letter,  and  it  recalled  to  me  the  fact 
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that  I  had  given  this  figure  to  Mr.  Bollier  at  the  time 
Mr.  Jaffin  called  him.  In  answer  to  that  call,  Mr.  Bol¬ 
lier  told  me  he  gave  that  figure  to  Mr.  Jaffin. 

The  Trial  Examiner:  How  many  did  you  have? 

The  Witness:  11,071  shares. 

By  Mr.  Prager: 

Q.  How  many  were  required  for  a  quorum?  A.  Approxi¬ 
mately  16,600, 1  would  say  right  now — between  sixteen  and 
seventeen  thousand. 

Miss  Antell:  May  we  know  what  that  figure  of  11,000 
included?  Did  it  include  George  Jaffin ’s  proxies? 

The  Witness:  That  only  included  proxies  mailed  direct 
to  the  company. 

The  Witness:  That  is  correct. 

1473  The  Witness:  On  December  14th,  1943,  after  a 
meeting  and  after  Mr.  Gillespie  had  told  Mr.  Jaf¬ 
fin  the  company  could  not  purchase  his  clients  bonds  in 
exchange  for  the  mortgage,  Mr.  Tilt  also  spoke  and 
stated  that  Mr.  Gillespie  was  about  to  draft  a  letter,  a 
tender  letter,  drafting  a  form  of  tender  asking  for  tender 
of  bonds.  In  that  discussion,  the  party  took  in  there — 
I  remember  saying — I  raised  the  question  right  there  in 
front  of  Mr.  Jaffin,  Mr.  Gillespie  and  Mr.  Tilt  what  liability 
the  company  would  incur,  taxable  liability,  due  to  the  cor¬ 
poration  purchasing  bonds  on  tender,  which  would  result 
in  a  discount  on  the  bonds  purchased.  Naturally  it  would 
reflect  a  profit.  Mr.  Jaffin  at  that  time  told  me,  in  the 
presence  of  Mr.  Tilt  and  Mr.  Gillespie,  that  that  ruling 

no  longer  existed,  that  somewhere  back  in  1942, 

1474  the  corporation  was  allowed  to  buy  back  its  own 
bonds,  and  that  it  did  not  incur  any  tax  penalties 

on  the  purchase  of  its  own  bonds.  That  he  was  not  sure. 
I  recall  him  stating  that  he  had  a  man  in  his  office — he 
only  described  him  as  a  man  in  his  office,  at  that  time  by 
the  name  of  Mr.  Schneider,  who  was  well  up  on  those 
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legal  and  taxable  questions  and  would  probably  be  able 
to  answer  it,  and  offered  to  find  out  for  me.  Mr.  Gillespie 
also  stated  that  I  should  get  in  touch  with  our  own  ac¬ 
countants  and  have  them  determine  whether  the  corpora¬ 
tion  would  incur  any  tax  penalties.  That,  to  my  best 
knowledge,  is  the  general  discussion  we  had  on  that. 

By  Mr.  Prager: 

Q.  Did  any  question  come  up  in  that  discussion  as  to 
whether  you  could  ask  for  tenders  when  you  were  in  arrears 
in  interest?  A.  Some  one  asked  Mr.  Gillespie  that  question, 
yes.  Whether  it  was  Mr.  Tilt  or  Mr.  Jafi&n,  I  do  not  recall. 
Mr.  Gillespie  answered  that  question,  I  believe,  by  refer¬ 
ring  to  a  copy  of  the  bond  indenture  that  he  had  with  him. 
I  am  sure  he  had  that  with  him  that  day,  and  he  answered 
that  by  stating  that  there  was  nothing  in  the  bond  inden¬ 
ture  that  prohibited  the  company  from  buying  its  own 
bonds.  We  felt  sure  that  tenders  could  be  asked. 

•  *•**••••# 

1477  Be-direct  Examination. 

By  Miss  Antell: 

Q.  With  respect  to  the  tax  penalty  question  that  was 
raised  in  the  course  of  this  discussion  on  December  14th, 
1943,  was  that  resolved  by  the  time  of  the  meeting  on 
March  8th,  1944.  A.  Yes. 

Q.  And  how  was  it  resolved!  A.  It  was  further  men¬ 
tioned  in  the  discussion  held  after  the  March  8th  meeting, 
whether  the  corporation,  through  myself  had  obtained  from 
our  certified  public  accountants  a  regulation  issued  by  the 
Treasury  Department,  wherein  it  set  forth  that  corpora¬ 
tion  can  buy  their  own  bonds  without  incurring  tax  penal¬ 
ties  on  the  discount  of  bonds  purchased.  Mr.  Gillespie  had 
seen  that.  I  had  mentioned  the  fact  to  Mr.  Jaffin  at  that 
discussion  of  March  8th  that  I  had  so  received  the  infor¬ 
mation  from  the  accountants. 

•  ••••••••* 
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1478  Q.  Were  there  any  legal  questions  still  left  hang¬ 
ing  as  to  the  company's  right  to  ask  for  tenders? 
A.  No. 


Q.  Did  Mr.  Jafiin  raise  any  legal  questions  with  respect 
to  the  company's  right  to  ask  for  tenders  of  bonds  in  the 
course  of  the  discussion  on  March  8th,  1944?  A.  No. 

Q.  Did  Mr.  Lann  raise  any  legal  questions  with  respect 
to  the  company’s  right  to  ask  for  tenders  at  the  meeting  of 
March  8th,  1944?  A.  No. 

Q.  Or  in  the  discussion  that  followed  that  meeting? 
A.  No. 

Q.  For  general  information,  Mr.  Ludrof,  approximately 
how  many  bondholders  has  the  company?  A.  Approxi¬ 
mately  450. 

Q.  That  is  the  approximate  number  of  bondholders  the 
company  had  as  of  March  8th,  1944?  A.  That  is  correct. 

1479  By  Miss  Antell : 


1480  Q.  With  respect  to  Exhibit  L,  I  call  your  atten¬ 
tion  to  the  fact  that  there  are  three  items  under  fixed 
liabilities  as  follows :  A  $20,000  note  payable,  a  first  mort¬ 
gage,  Miner’s  Bank,  $12,500,  and  a  first  mortgage  group, 
$12,500.  I  call  your  attention  to  the  fact  that  in  Respond¬ 
ent’s  Exhibit  O,  the  letter  to  the  stockholders,  dated  Decem¬ 
ber  23rd,  1943,  the  fixed  liabilities — the  only  fixed  liabili¬ 
ties  mentioned  therein,  are  the  note  payable  in  the  sum  of 
$20,000  and  a  mortgage  in  the  sum  of  $12,500.  How  about 
the  other  mortgage  of  $12,500?  When  was  that  paid? 
A.  That  was  the  mortgage  held  by  the  Miner’s  Bank  on 
the  property  that  was  sold.  In  order  to  convey  title  to  the 
purchaser,  we  paid  the  $12,500  out  of  our  running  capital 
in  order  to  consummate  the  deal.  When  the  letter  was 
constructed,  the  only  two  mortgages  that  then  existed 
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1481  were  the  $20,000  note  and  the  $12,500  to  a*  group 
which  had  no  bearing  on  the  property. 

Q.  So  that  as  of  December  23rd,  1943,  all  the  fixed  liabili¬ 
ties  mentioned  in  Respondent’s  Exhibit  L,  other  than  the 
income  debenture  bonds  and  the  interest  accrued  on  the 
income  debenture  bonds,  had  been  paid  off?  A.  Correct. 

•  •#•••**** 

1511  Carl  Gropler 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

Direct  Examination. 

By  Miss  Antell: 

Q.  Will  you  state  your  full  name?  A.  Carl  Gropler. 

Q.  Your  residence  address?  A.  17  First  Street,  Hack¬ 
ensack,  New  Jersey. 

Q.  What  is  your  occupation?  A.  Securities  selling. 

Q.  Are  you  at  present  employed?  A.  I  am. 

Q.  Will  you  tell  us  by  whom?  A.  M.  S.  Wien  and  Com¬ 
pany. 

Q.  How  long  have  you  been  employed  by  M.  S.  Wien  and 
Company,  and  can  you  tell  us  what  your  arrangement  is 
and  in  what  capacity  you  are  employed?  A.  Since  the  first 
of  the  year. 

Q.  The  first  of  1944,  you  mean?  A.  Yes.  I  look  up 
statistical  data  that  is  of  interested,  and  I  receive 

1512  one-half  of  whatever  net  profit  is  earned  on  our 
trades,  whether  they  be  commission  trades  or  whether 

they  be  trades  resulting  in  a  net  profit. 

•  ••••#«##* 

1513  Q.  Will  you  tell  us  what  your  prior  securities  ex¬ 
perience  has  been  and  any  employment  in  the  securi¬ 
ties  business  that  you  have  had?  A.  Well,  do  you  want 
me  just  to  repeat  what  you  already  have  on  your  state¬ 
ment  from  me? 
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'  Q.  You  give  us  the  information.  A.  I  can  just 
1514  boil  it  down,  unless  you  want  all  the  details. 

Q.  Give  it  to  us  generally.  A.  Well,  just  before 
coming  to  M.  S.  Wien,  I  was  with  Joseph  Mayr  Company, 
also  of  New  York  City. 

Q.  A.  Broker-dealer?  A  Yes.  They  were  formerly 
known  as  Hanover  Exchange,  in  case  you  want  that  for 
record.  Well,  my  experience  goes  back  to  about  1929  to 
1930. 

Q.  Tell  us  how  long  you  were  with  Joseph  Mayr  and 
Company?  A.  Just  about  two  years. 

Q.  That  would  cover  the  period  approximately  from 
the  beginning  of  1942  up  to  January  1944?  A.  That  is  right. 

Q.  When  you  went  to  M.  S.  Wien  and  Company  imme¬ 
diately  after  you  left  the  employment  of  Mayr  &  Company? 
A.  Yes. 

Q.  In  what  capacity  were  you  employed  at  Mayr  and 
Company?  A.  On  the  same  basis,  the  same  type  of  work. 

Q.  And  you  were  also  retailing  securities  to  your  cus¬ 
tomers;  is  that  right?  A.  Yes. 


1516  Q.  What  kind  of  business  have  you  done  with  M.  S. 
Wien  &  Company  during  that  period,  that  is,  prior 
to  your  employment  in  particular?  A.  Well,  there 

1517  was  really  no  business  with  them  until  I  joined  up 
with  Joseph  Mayr,  though  I  knew  them  or  had  met 

them  prior  to  going  to  Joseph  Mayr. 

Q.  What  were  your  relations  before  you  joined  M.  S. 

Wien  &  Company?  A.  Well - 

Q.  What  were  your  dealings  with  them,  if  any?  A.  Di¬ 
rect,  for  myself, - 

Q.  Direct  or  indirect?  A.  Or  through  the  firm? 

Q.  Or  through  the  firm.  Tell  us  what  your  relations 
were?  A.  I  believe  we  bought  some  securities  through 
Joseph  Mayr,  who  bought  from  M.  S.  Wien. 
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Q.  You  were  the  one  that  arranged  for  the  purchase  of 
those  securities  from  M.  S.  Wien  &  Company?  A.  You 
mean,  did  I  place  the  order?  In  some  cases,  yes.  In  some 
cases,  it  was  done  by  Mr.  Mayr. 

********** 

1521  Q.  Do  you  recall  when  your  first  transaction  was 
effected  in  Phoenix  debentures  ?  A.  Oh,  yes. 

Q.  When  was  it?  A.  You  mean  without  referring  to  my 
records? 

Q.  Refer  to  your  records,  if  you  require  reference  there¬ 
to.  A.  All  right,  I  will  give  you  the  exact  date.  The  first 
and  only  transaction,  July  1st,  1943.  I  believe  you  said 
the  other  day  that  it  was  the  6th  of  July. 

Mr.  Prager:  Mr.  Examiner,  I  make  no  objection,  but  I 
merely  want  to  call  to  your  attention  that  the  date  now 
is  a  date  prior  to  the  date  fixed  in  the  order. 

By  Miss  Antell: 

Q.  You  say  your  records  show  that  your  first  transaction 
in  Phoenix  bonds  was  effected  on  July  1st,  1943  ?  A.  That 
is  right. 

Q.  With  respect  to  that  transaction,  can  you  tell  us 

1522  approximately  when  it  was  when  Mr.  Lann  first 
called  your  attention  to  Phoenix  debentures?  A.  I 

could  not  do  that  without  your  looking  up  records  to  see 
when  the  bonds  were  listed  in  the  sheets  or  traded  be¬ 
tween,  let  us  say,  9  to  11. 

•  *••*•••*• 

1530  Q.  You  stated  that  you  became  interested  in  the 
Phoenix  bonds  at  around  the  time  when  the  bonds 

were  selling  at  about  20?  A.  Yes. 

Q.  At  that  time  you  talked  to  Mr.  Lann;  is  that  correct? 
A.  That  is  right. 

Q.  Tell  us  what  he  told  you  with  respect  to  Phoenix 
Silk  Company?  A.  I  will  boil  it  down  this  way:  He 

1531  probably  indicated  when  I  inquired,  that  it  was  still 


292 


an  interesting  situation  and  lie  probably  offered  to  show 
me  whatever  data  he  had  in  his  possession  at  the  time. 

•  •*****•*• 

By  Miss  Antell: 

Q.  When  did  you  first  tell  Mr.  Lann  that  you  were  inter¬ 
ested  in  the  bonds  and  would  take  some  bonds  for  your  cus¬ 
tomers?  A.  I  believe  I  gave  you  a  date  here  when  we 
bought  the  bonds.  My  interest  was  just  prior  to  that,  a 
week  prior  to  that,  or  whatever  the  time  was,  I  cannot 
tell  you. 

Q.  Did  you  tell  Mr.  Lann  at  that  time  you  would  be 
interested  in  taking  some  bonds?  A.  Yes. 

Q.  Did  you  tell  him  how  many  bonds  you  would  be 
interested  in  taking?  A.  Yes. 

Q.  What  did  you  tell  him?  A.  Around  ten  bonds. 

Q.  Had  you  already  talked  to  your  customers  about 
the  Phoenix  situation?  A.  In  detail?  I  doubt  very 
much. 

1532  Q.  Did  you  mention  the  Phoenix  situation  to  your 
customers  at  all  before  you  talked  with  Mr.  Lann 

and  told  him  you  would  be  interested  in  ten  bonds  for  your 
customers?  A.  You  mean,  did  I  just  tell  him  I  was  going 
to  pick  up  some  bonds  if  I  could  get  them  at  my  price,  or 
did  I  go  into  details? 

Q.  The  question  I  asked  you  is  whether  you  mentioned 
Phoenix  bonds  to  your  customers,  whether  by  name  or  any 
other  way?  A.  I  may.  I  may  not  have.  I  can’t  answer  you 
that  way. 

Q.  Do  you  freqeuntly  suggest  to  your  customers  the 
purchase  of  any  particular  securities?  A.  I  certainly  do. 

1533  By  Miss  Antell: 

Q.  When  you  told  Mr.  Lann  that  you  were  inter¬ 
ested  in  ten  bonds,  did  you  at  that  time  check  the  market 
in  Phoenix  bonds?  A.  I  knew  what  the  market  was.  He 
told  me. 


293 


Q.  Mr.  Lann  told  you?  A.  That  is  right. 


1534  By  Miss  Antell: 

Q.  Did  Mr.  Lann  quote  you  both  sides  of  the  mar¬ 
ket  at  that  time?  A.  Oh,  yes. 

Q.  Had  he  ever  quoted  both  sides  of  the  market  in  Phoe¬ 
nix  debentures  to  you  prior  to  that  time?  A.  When  they 
were  away  down,  at  9,  10  or  11,  yes. 

•  ***#••*•* 

1535  Q.  When  Mr.  Lann  quoted  the  bonds  to  you,  at 
the  time  you  told  him  you  were  interested  in  ten 

bonds,  did  you  at  that  time  make  any  inquiry  from  any 
other  broker  as  to  what  the  market  in  debentures  was? 
A.  No,  I  do  not  think  I  did. 

Q.  Did  Mr.  Lann  tell  you  that  he  had  any  bonds  to  offer 
you  at  that  time?  A.  You  mean  the  moment  I  opened  my 
mouth? 

Q.  Yes.  A.  I  doubt  it  very  much.  He  probably  called 
me  when  some  bonds  were  available. 

Q.  Did  he  thereafter  call  you  to  tell  you  that  there 
were  some  bonds  available?  A.  In  the  quantity  that  I 
wanted. 

Q.  Did  he  thereafter  call  you  to  tell  you  that  there  were 
any  bonds  available?  A.  I  believe  so.  I  am  quite  sure  he 
did. 


1536  Q.  WThat  did  he  tell  you?  Do  you  recall  what  your 
conversation  was  with  respect  to  bonds  that  he  had 
available?  A.  I  don’t  believe  he  had  any  bonds  on  hand. 
I  don’t  want  that  in  there.  I  do  not  believe  he  said  he 
had  any  bonds  on  hand  in  his  possession.  If  you  want  me 
to  put  it  that  way. 

Q.  What  did  he  tell  you?  A.  He  would  let  me  know 
when,  as  and  if  ten  bonds  or  some  came  in.  When  they 
came  in,  there  were  13  bonds  in  a  block. 
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Q.  What  did  he  tell  you  with  respect  to  those  13  bonds? 
A.  That  he  had  13  bonds. 


1538  By  Miss  Antell: 

Q.  What  transaction  did  you  effect  at  that  time? 

A.  I  took  ten  bonds  which  I  placed - 

Q.  Ten  bonds  at  what  price?  A.  Assuming  the  price  of 
21  is  correct,  we  paid  21  for  ten  bonds. 


1540  By  Miss  Antell: 

Q.  Did  Mr.  Lann  give  you  the  price  for  the  ten 
bonds  at  the  time  he  told  you  that  he  had  ten  bonds?  A. 
He  had  13  bonds. 

Q.  What  did  he  tell  you  with  respect  to  the  13  bonds,  what 
price  did  he  give  you  at  that  time?  A.  You  mean  the 
spread,  the  bid  and  asked,  the  market  spread? 

Q.  Did  he  give  you  the  price  that  you  subsequently  pur¬ 
chased  those  bonds  from  M.  S.  Wien  and  Company?  A.  I 
don’t  buy  blindly.  If  he  tells  me  that  they  would  cost  the 
firm  21  and  the  price  is  warranted  by  the  value  of  the  com¬ 
pany,  in  my  opinion.  I  will  pay  21. 

Q.  Whatever  the  price  was  you  bought  those  bonds 

1541  from  M.  S.  Wien  and  Company  at  that  time  was  the 
price  that  Mr.  Lann  gave  you  at  that  time;  is  that 

correct?  A.  Naturally. 


Q.  Did  you  buy  the  13  bonds  from  Mr.  Lann  at  that 
time?  A.  I  took  ten  and  Mr.  Mayr  took  three. 
**•*••*•** 
1543  By  Miss  Antell: 

Q.  To  wliat  customers  did  you  sell  those  bonds,  the 
ten  bonds  that  you  purchased  at  that  time?  A.  The  three 

clients  were  Jacob  Solar,  five  bonds ;  Oswald  Frei - 

Q.  At  what  price?  A.  - 2  bonds;  Robert  Jenzer, 

three  bonds ;  all  at  23. 
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1545  Q.  Do  yon  recall  any  conversation  with  Mr.  Lann 
with  respect  to  the  proxies  for  Phoenix  bonds  which 
yonr  customers  had?  A.  I  do. 

Q.  Tell  us  about  that?  A.  The  proxies  had  been  mailed 
out  to  clients.  Incidentally,  there  were  only  two  clients  left 
at  the  time  because  Mr.  Solar  had  disposed  of  his  bonds. 


1546  By  Miss  Antell: 

Q.  Did  you  inform  Mr.  Lann  that  Mr.  Soler  had 
sold  the  bonds?  A.  At  that  time  I  was  already  working 
for  M.  S.  Wien,  and  naturally  I  told  Mr.  Lann. 

#*#*•#**** 

1547  Q.  With  respect  to  the  proxies;  tell  us  what  oc¬ 
curred  at  that  time?  A.  Well,  the  proxies  had  been 

mailed  out  to  the  two  clients — Mr.  Frie  and  Mr.  Jenzer — 
and  I  had  been  informed  that  the  firm,  speaking  of  M.  S. 
Wien  and  Company,  was  interested  in  having  the  proxies 
returned  to  them  so  that  they  could  have  them  voted  or 
used  according  to  their  best  ideas. 

Q.  Who  informed  you?  A.  Who  informed  me? 

Q.  Yes.  A.  Mr.  Lann  was  the  one  with  whom  I  spoke. 
Q.  Did  you  discuss  that  with  any  other  member  of  the 
firm?  A.  I  don’t  believe  so. 

Q.  Do  you  know  Mr.  George  M.  Jaffin,  sitting  next  to 
counsel,  Mr.  Prager?  A.  Yes. 

Q.  How  long  have  you  known  Mr.  Jaffin?  A.  Not  very 
long.  Only  since  I  am  with  M.  S.  Wien,  and  then  not 
intimately.  He  is  in  once  in  a  while. 

Q.  Did  you  discuss  the  proxy  situation  with  Mr. 

1548  Jaffin?  A.  Never. 

Q.  Was  the  name  of  Mr.  Jaffin  mentioned  in  con¬ 
nection  with  the  proxy  situation?  A.  I  believe  it  was. 

Q.  Tell  us  what  was  mentioned  at  that  time?  A.  Well, 
that  Mr.  Jaffin,  being  a  friend  of  Mr.  Lann,  might  be  at 
the  meeting  that  took  place,  and  I  just  got  the  proxies  in. 
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I  might  also  say  that  Mr.  Jenzer  was  in  Florida  at  the 
time,  and  had  turned  over  to  me  quite  a  batch  of  securities 
which  we  kept  at  the  Wien  office,  properly  signed  and 
everything,  so  that  if  I  wanted  to  sell  them  while  he  was 
away,  I  could  sell  them  without  having  to  bother  him. 

Q.  With  respect  to  those  proxies,  did  Mr.  Lann  tell  you 
at  that  time  that — ask  you  to  get  the  proxies  from  your 
customers  and  that  he  was  going  to  place  his  nominee  on 
the  proxies?  A.  I  would  say  offhand  that  I  knew  some  one 
working  for  or  with  M.  S.  Wien  and  Company  would  be 
shown  on  the  proxies. 

•  ••••••*•# 

1552  By  Miss  Antell: 

Q.  Prior  to  the  time  of  the  stockholders  meeting 
mentioned  in  those  proxies,  March  8th,  1944,  did  Mr.  Lann 
tell  you  whether  he  was  going  to  attend  the  meeting  of  the 
stockholders ?  A.  I  am  quite  sure  he  said  he  would  or  send 
a  representative. 

Q.  What  else  did  he  tell  you  at  that  time?  A.  Well,  if 
my  recollection  serves  me  correctly,  the  clients  had  received 
communications  from  Phoenix  advising  them  that  there 
had  been  a  sale  or  contemplated  sale — I  am  going  by  mem¬ 
ory  now;  I  have  not  anything  here  to  refresh  myself, — 
that  there  had  been  a  sale  or  that  there  was  a  contemplated 
sale  of  some  real  estate.  This  notice  said  that  there  had 
been  quite  a  bit  of  activity  or  a  rise  in  the  value  of  the  bonds 
of  the  company.  Whether  they  mentioned  the  price  in  that 
letter  at  that  time,  I  do  not  know,  and  this  one  letter  prom¬ 
ised  to  keep  the  bondholders  informed  of  subsequent 
changes  in  the  company’s  condition.  I  believe  when 
those  proxies  were  mailed  out,  another  notice  was  sent 
which  advised  clients,  or  bondholders,  I  should 

1553  say - 

Q.  My  I  interrupt  you,  Mr.  Gropler? 

The  Trial  Examiner:  This  is  the  first  time  he  has  been 
saying  anything  substantial  about  the  situation. 
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By  Miss  Antell: 

Q.  Was  that  part  of  the  conversation  with  Mr.  Lann?  A. 
It  leads  up  to  it,  if  you  want  it  to  be  that  way. 

Q.  Well,  was  that  part  of  the  conversation  you  had  at 
that  time  wdth  Mr.  Lann?  A.  No. 

Q.  Will  you  confine  yourself  to  the  conversation  you  had 
with  Mr.  Lann  at  the  time  with  respect  to  his  going  to  the 
meeting  or  some  one  on  his  behalf  going  to  the  stock  holders 
meeting?  A.  My  interest  in  the  bonds  was  that  of  a  bond¬ 
holder.  I  am  interested  in  taking  profits  for  clients.  I 
wanted  to  get  out  of  these  bonds  when  they  were  selling 
around  38,  before  the  meeting. 

Q.  Was  that  shortly  before  the  meeting?  A.  I  say  in 
the  statement  that  you  have,  late  in  February  or  March, 
1944. 

Q.  Is  that  your  present  recollection?  A.  Oh,  yes. 

Q.  What  happened  late  in  February  or  March  of 
1554  1944?  A.  I  contemplated  disposing  of  these  bonds 
for  the  clients  at  38. 

Q.  Had  your  clients  requested  the  sale  of  their  bonds  ?  A. 
No,  they  had  not,  but  I  had  other  situations  that  were  being 
interesting. 

Q.  Which  you  were  going  to  call  to  the  attention  of  your 
clients?  A.  Yes,  for  very  selfish  reasons. 

Q.  Tell  us  what  happened  at  that  time?  A.  Mr.  Lam; 
thought  it  might  be  desirable  to  wait  until  after  the  meet¬ 
ing. 

Q.  Well,  did  you  discuss  your  proposed  sale  of  Phoenix 
debentures  at  that  time  with  Mr.  Lann?  A.  Obviously,  cer¬ 
tainly. 

Q.  What  did  Mr.  Lann  tell  you  at  that  time?  A.  That 
might  be  desirable  to  withhold  selling  until  after  the  meet¬ 
ing,  which  was  to  be  held  shortly  thereafter. 

Q.  Did  he  mention  whether  you  might  lose  by  holding 
onto  those  bonds  or  gain  by  holding  onto  the  bonds?  A. 
The  only  reason  I  hold  on  to  a  bond  is  to  gain  from  it. 
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Q.  Did  Mr.  Lann  tell  you  at  that  time  that  you  would 
not  lose  by  holding  onto  the  bonds,  that  you  might  gain? 
A.  He  gave  me  no  guarantee.  He  thought  it  would  be 

1555  desirable  to  hold  onto  the  bonds  and  wait  until  the 
meeting  was  held. 

Q.  What  did  he  tell  you?  Was  he  going  to  relate  to  you 
what  occurred  at  the  meeting?  A.  Yes. 

Q.  Did  he  tell  you  that?  A.  Naturally,  he  would  keep 
me  posted.  I  am  an  employee  of  M.  S.  Wien  and  I  expect 
to  be  posted  fairly  well  on  anything  that  concerns  me  and 
my  clients. 

Q.  And  you  expected  to  be  posted  by  Mr.  Lann  as  to 
what  occurred  at  that  meeting  when  you  turned  over  the 
proxies  to  him?  A.  Yes. 

Q.  Did  Mr.  Lann  report  to  you  what  did  occur  at  the 
stockholders  meeting  of  Phoenix  Silk  Corporation  on  March 
8th,  1944?  A.  Before  I  answer  that  question,  may  I  give 
you  some  additional  information  which  will  have  a  bear¬ 
ing  on  your  question? 

Q.  Go  ahead.  A.  The  bondholders  had  been  informed 
that  an  interest  payment  of  five  per  cent  would  be  made 
on  a  certain  date.  Since  these  clients  are  in  a  relatively 
high  tax  bracket,  it  was,  in  my  opinion,  more  or  less  to 
their  advantage  not  to  take  the  interest  payment, 

1556  but  to  sell  the  bonds  in  order  to  have  a  long  term 
capital  gain.  I  was  therefore  more  anxious  to  sell 

than  to  hold  on  to  the  bonds,  regardless  of  what  minor  bene¬ 
fits  might  have  been  gained  by  holding  onto  the  bonds. 

Q.  Will  you  tell  us  what  your  conversation  was  with  Mr. 
Lann  after  he  returned  from  the  stockholders  meeting  on 
March  8th,  1944?  A.  Between  snatches  on  his  telephone 
calls — he  is  on  the  trading  board,  and  is  pretty  busy - 

Q.  Did  Mr.  Lann  tell  you  he  had  attended  the  stock¬ 
holders  meeting?  A.  Oh,  yes,  I  knew  he  was  away. 

Q.  You  knew  he  was  attending  the  stockholders  meet¬ 
ing?  A.  Yes. 
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Q.  When  he  came  back  you  knew  he  had  attended  the 
stockholders  meeting?  A.  Yes. 

Q.  Did  he  immediately  after  his  return  from  that  stock¬ 
holders  meeting  talk  to  you?  A.  You  mean  the  same  dajT 
that  he  came  back? 

Q.  The  same  day  or  the  next  day.  A.  I  am  quite  sure 
it  was  either  the  same  day  or  the  next  day;  it  was  very 
close,  practically  at  once,  you  might  say. 

Q.  What  did  he  tell  you?  A.  That  he  had  at- 

1557  tended  the  meeting,  that  the  real  estate  situation, 
in  his  opinion,  was  not  quite  as  rosy  as  we  origin¬ 
ally — as  he  had  originally  thought  it  might  be.  You  prob¬ 
ably  have  the  whole  story  already. 

Q.  You  tell  us  what  he  told  you.  Never  mind  what  story 
we  have. 

The  Trial  Examiner:  Just  go  ahead. 

The  Witness :  He  told  me — I  am  going  to  read  from  my 
statement — that  will  cut  it  short. 

Mr.  Prager:  You  arc  going  to  read  from  Miss  Antell’s 
statement. 

The  Witness:  The  statement  that  Miss  Antell  prepared. 
The  Trial  Examiner :  That  is  his  statement. 

The  Witness:  All  right,  it  is  my  statement,  prepared  by 
Miss  Antell. 

Mr.  Lann  told  me  a  man  named  Schneider  had  been 
elected  as  a  director,  and  something  about  a  discussion 
which  indicated  that  the  company’s  real  estate  might  not 
be  as  valuable  as  he  had  previously  thought. 

•  «••••*«•* 

The  Witness:  He  was  on  the  telephone.  We  were  talk¬ 
ing  in  snatches.  I  only  had  five  bonds  at  stake,  so  I 
was  not  particularly  interested  in  any  other  de- 

1558  tails.  1  wanted  to  sell  the  bonds  before  the  inter¬ 
est  date. 
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1559  By  Miss  Antell: 

Q.  What  is  your  recollection  as  to  what  Mr.  Lann 
told  you  with  respect  to  such  excessive  funds  as  the  com¬ 
pany  had !  A.  Well,  I  think  I  know  what  companies  usually 
do  when  they  have  excessive  funds  that  they  cannot  use  in 
their  business. 

Q.  Never  mind  what  you  know.  What  did  Mr.  Lann  tell 
you?  Did  he  tell  you  anything?  A.  I  am  quite  sure  that 
he  probably  mentioned  that  they  might  do  something  about 
this  excessive  money. 

Q.  You  are  certain  of  that?  A.  I  am  not  certain.  I 
wasn’t  interested  sufficiently  to  have  it  make  any  impres¬ 
sion,  because  my  only  interest  was  to  get  rid  of  the  bonds 
before  the  interest  date. 

Q.  Do  you  have  any  recollection  of  whether  Mr.  Lann  told 
you  at  that  time  that  the  company  was  going  to  ask  for 
tenders  of  the  bonds?  A.  He  may  or  may  not  have  made 
such  a  remark.  At  any  rate,  it  wasn’t  sufficiently  inter¬ 
esting  to  me  to  have  made  any  change  in  my  viewpoint  on 
the  bonds. 

Q.  How  long  did  he  talk  to  you?  A.  In  snatches? 

Q.  Yes.  A.  I  suppose  I  was  hanging  over  his 

1560  shoulder  for  five  minutes  or  ten  minutes. 

Q.  What  else  did  he  tell  you  at  that  time  with  re¬ 
spect  to  the  bonds  you  had  or  your  customers  had?  A.  He 
had  an  order  from  me  to  sell  the  bonds  at  39. 

Q.  He  had  an  order?  A.  I  gave  him  an  order  to  dispose 
of  the  bonds. 

Q.  At  that  time?  A.  Yes. 

Q.  What  order  did  you  give  him  at  that  time?  A.  To 
sell. 

•  ••••••••• 

1561  Q.  Well,  it  is  sometime  between  March  8th  and 
March  11th,  before  you  sold  the  bonds,  Mr.  Lann 

reported  to  you?  A.  Immediately  after  his  return  I  told 
him  to  sell  the  bonds.  They  were  confirmed  out  to  the  client 
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on  March  11th.  That  was  the  only  date  that  I  can  give  you. 
The  Trial  Examiner:  At  what  price? 

The  Witness :  At  a  price  of  39. 
##*####**# 

The  Trial  Examiner:  What  compensation  did  you  per¬ 
sonally  get  from  that  transaction? 

The  Witness :  The  firm  credited  me  with  one  point. 

********** 

1564  Q.  Did  he  tell  you  anything  with  respect  to  ten¬ 
ders  at  the  time  you  had  that  discussion?  A.  You 

mean  right  after  his  return? 

Q.  Yes,  and  before  you  sold  your  bonds?  A.  I  cannot 
say  that  he  said  anything,  and  I  won’t  say  that  he  said 
nothing.  It  wasn’t  of  any  interest  to  me. 

1565  Q.  Did  you  sell  the  bonds  after  your  discussion 
with  Mr.  Lann?  A.  The  bonds  were  sold  on  March 

11th. 

Q.  Was  that  after  your  discussion  with  Mr.  Lann?  A. 
Obviously.  He  returned  after  the  meeting,  which  you  say 
was  on  the  8th. 

Q.  Did  Mr.  Lann  tell  you,  in  the  course  of  that  discus¬ 
sion,  that  the  company  had  $71,000  available  for  the  pur¬ 
chase  of  the  debentures?  A.  I  don’t  recall  any  amount 
having  been  mentioned. 

********** 

1566  A.  All  I  will  say  is  that  the  discussion  centered  upon 
the  value  of  the  real  estate. 

********** 

The  Witness:  The  company’s  real  estate,  in  his  opinion, 
was  not  quite  as  valuable  as  he  had  originally  figured. 

**•**••**• 

1568  A.  You  are  speaking  of  the  real  estate? 

Q.  Yes.  Did  he  ever  express  his  views  with  re¬ 
spect  to  the  value  of  that  real  estate  to  you?  A.  In  dol¬ 
lars  and  cents,  no. 
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1589  Harry  Schneider 

was  called  as  a  witness  on  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination. 

By  Miss  Antell: 

•  ••••••••• 

1592  Q.  You  are  a  director  of  Phoenix  Silk  Corpora¬ 
tion,  are  you  not?  A.  I  am. 

Q.  And  you  became  a  director  when?  A.  I  believe  on 
March  8, 1944. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
became  a  director? 

*••••••*** 

The  Witness:  The  annual  meeting  of  the  company  took 
place,  I  believe,  on  March  8th,  1944.  A  few  days  before 
that,  Mr.  Jaffin  spoke  with  me  about  the  company  and  told 
me  that  he  intended  going  to  the  annual  meeting  and 
that,  by  reason  of  the  bonds  and  stock  that  he  and  his 
wife  personally  owned,  and  the  bonds  that  M.  S.  Wien  and 
some  of  their  customers  owned,  he  thought  their  position 
in  the  company  was  substantial  enough  to  require 

1593  them  to  get  some  representation  on  the  board  of 
directors.  He  asked  me  whether  I  would  be  willing 

to  serve  as  a  director  if  I  were  elected.  I  told  him  I  would. 
Subsequently,  I  believe  the  meeting  was  held  and  at  that 
meeting  I  was  elected. 

Q.  Who  informed  you  that  you  had  been  elected  a  direc¬ 
tor  of  the  corporation?  A.  I  received  a  letter  from  the 
corporation  officially  notifying  me,  and  Mr.  Jaffin  told  me 
after  the  meeting.  I  believe  it  was  the  next  day. 

Q.  You  have  attended  the  directors’  meetings  since  then? 
A.  I  have. 

Q.  Did  you  attend  the  directors’  meeting  of  March  28, 
1944?  A.  I  did. 
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Q.  When  did  you  receive  notice  that  that  directors’  meet¬ 
ing  was  to  take  place?  A.  On  March  21,  1944.  The  letter, 
rather,  is  dated  March  21,  1944.  Presumably  I  received 
that  on  March  22,  1944,  advising  me  of  the  meeting  to  be 
held  on  March  28. 

Q.  When  Mr.  Jaffin  returned  from  that  meeting  and  in¬ 
formed  you  that  you  had  been  elected  director,  did  he  make 
mention  of  when  the  directors’  meeting  would  be  held? 
A.  No. 

Q.  You  state  that  you  purchased  some  Phoenix  bonds  on 
March  15,  1944.  Will  you  tell  us  the  circumstances 

1594  under  which  you  made  that  purchase?  Incidentally, 
how  many  bonds  did  it  cover,  and  the  price,  and 

through  whom  you  purchased  them? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness:  I  purchased  10  Phoenix  Silk  bonds  at  a 
price  of  3 from  M.  S.  Wien  and  Company,  of  which  five 
were  for  my  wife ’s  account,  Lillian  Schneider  and  five  were 
for  a  friend  of  mine,  Solomon  E.  Starr,  an  attorney  at  170 
Broadway. 

Q.  Do  you  have  an  account  with  M.  S.  Wien  and  Com¬ 
pany?  A.  I  have  purchased  securities  through  them.  I 
don’t  have  an  account  in  the  sense  that  I  maintain  balances. 
Whatever  I  buy,  I  pay  for.  They  deliver  it  to  me. 

Q.  You  buy  for  cash,  in  other  words.  A.  Yes. 

Q.  Will  you  tell  us  how  you  happened  to  make  this  pur¬ 
chase?  A.  Well,  after  my  election  as  a  director,  I  told  Mr. 
Jaffin  that  I  would  like  to  buy  some  of  these  Phoenix  Silk 
bonds. 

Mr.  Prager:  Mr.  Examiner,  I  object  to  any  conversation 
between  this  witness  and  Mr.  Jaffin  as  not  binding  on  this 
respondent. 

The  Trial  Examiner :  I  will  accept  it  and  consider 

1595  later  whether  it  is  tied  in  with  Wien  and  Company. 
If  it  isn’t,  I  will  consider  a  motion  to  strike  it  out. 

Mr.  Prager:  Exception. 
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By  Miss  Antell: 

Q.  Will  you  continue.  A.  He  told  me  that  he  believed 
a  block  of  bonds  was  going  to  be  available.  In  fact,  he  was 
buying  some  from  M.  S.  Wien  and  I  could  have  up  to  ten 
bonds  if  I  wanted  them.  In  the  interim,  I  had  spoken  with 
Starr.  He  called  me,  in  fact,  and  asked  me  about  the  com¬ 
pany.  He  said  he  had  seen  my  name  in  the  papers  as  having 
been  elected  a  director  and  he  was  wondering  whether  the 
securities  of  the  company  were  of  interest.  I  told  him  that 
I  was  going  to  buy  some.  He  said,  “Well,  if  you  buy  any, 
buy  some  for  me  too.”  The  result  was  that  I  told  Mr. 
Jaflfin,  that  when  he  bought  the  bonds  from  Wien,  he  should 
buy  ten  for  me,  of  which  five  were  to  be  for  me  and  five 
for  Starr. 

*••••••••• 

1598  Q.  When  did  you  first  get  your  information  as 
to  the  company’s  call  for  tenders? 

•  **#**#### 

1599  The  Witness :  At  the  first  directors’  meeting  which 
I  attended,  we  discussed  the  possibility  of  the  com¬ 
pany  calling  for  tenders. 

By  Miss  Antell: 

Q.  What  discussion  did  you  have  at  that  time? 

Mr.  Prager:  I  object  to  the  question. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Mr.  Examiner,  this  is  discussion  now  at  a 
directors’  meeting  at  which  these  respondents  were  not 
present  and  discussion  between  this  witness  and  other  di¬ 
rectors. 

The  Trial  Examiner:  It  won’t  necessarily  be  binding  on 
the  respondent.  Perhaps  he  hasn’t  been  asked  the  right 
questions  to  produce  it,  but  so  far  he  hasn’t  told  us  why 
he  bought  the  bonds. 

1600  Mr.  Prager:  As  to  why  he  bought  the  bonds  isn’t 
even  binding  on  these  respondents. 


305 


The  Trial  Examiner :  It  may  not  be,  it  might  be. 

Mr.  Prager:  I  object  to  it. 

The  Trial  Examiner:  Overruled. 

.  Mr.  Prager:  Exception. 

The  Witness:  I  bought  these  bonds  because  I  thought 
they  were  a  good  investment.  I  knew  the  picture  of  the 
company.  I  knew  they  had  been  liquidating  properties  and 
they  were  either  going  to  be  fully  liquidated  or  else  they 
would  have  to  retire  these  bonds  through  some  form  of  ten¬ 
der  or  other.  I  had  seen  their  financial  statements  for  every 
year  since  either  1940  or  1941.  I  had  known  when  they  sold 
properties,  through  Mr.  Jaffin’s  conversations  with  Mr. 
Tilt,  the  President  of  the  company.  When  I  became  a  di¬ 
rector,  I  thought  not  only  as  a  director  in  the  company 
should  I  own  some  bonds,  but  I  thought  that  they  were  a 
good  investment  as  well. 

By  Miss  Antell: 

Q.  Why  did  you  think  they  were  a  particularly  good  in¬ 
vestment  at  the  time  you  made  the  purchase? 

Mr.  Prager :  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness:  Well,  they  sold,  I  believe  two  of 

1601  their  three  mills  at  that  time.  They  had  a  fairly  good 
liquid  position.  Mr.  Tilt  had  told  Mr.  Jaffin  that 

the  operations  were  going  along  at  a  very  fine  rate.  I 
think  the  company  was  in  the  black  for  the  first  time  in 
years  and  that  if  they  liquidated,  assuming  the  last  plant 
would  be  sold  at  the  figure  that  they  had  in  mind,  these 
bonds  would  certainly  be  worth  well  in  excess  of  the  market 
at  that  time. 

•  ••••••••• 

i 

1602  By  Miss  Antell: 

i 

Q.  However,  you  made  no  purchase  of  bonds  prior 
to  March  8th,  1944?  A.  No. 
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Q.  Why  did  you  consider  the  moment  appropriate  for 
the  purchase  of  bonds  after  the  meeting  of  March  8th,  1944  ? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  I  think  he  has  already  given  his 
reasons. 

Did  you  have  any  particular  reason  for  buying  them  on 
the  particular  day  ? 

The  Witness:  Well,  1  guess  the  best  answer  would  be 
that  I  had  the  funds  available  at  that  time. 

By  Miss  Antell: 

Q.  Did  you  have  any  particular  information  at 
1603  that  time  which  made  those  bonds  particularly  at¬ 
tractive  to  you  at  that  time  when  you  made  the 
purchase?  A.  None  that  I  didn’t  already  have  through  all 
of  my  associations  with  the  facts  in  the  case. 

The  Trial  Examiner:  Did  Mr.  Jaffin  show  you  the  audi¬ 
tors’  statement  on  the  company  early  in  1944? 

The  Witness :  I  believe  I  saw  that. 

The  Trial  Examiner :  Did  you  see  that  before  you  bought 
the  bonds? 

The  Witness:  Yes,  I  think  I  did. 

By  Miss  Antell: 

Q.  Did  Mr.  Jaffin  suggest  to  you  the  purchase  of  those 
bonds  at  that  time?  A.  No 

Q.  You  made  no  effort  to  obtain  those  bonds  through 
anybody  other  than  M.  S.  Wien  and  Company?  A.  I  made 
no  effort  to  obtain  the  bonds  from  anybody. 

Q.  The  whole  transaction  was  effected  for  you  by  Mr. 
Jaffin,  is  that  correct?  A.  I  told  him  how  many  bonds  1 
wanted. 

Q.  Did  you  tell  him  to  buy  it  through  M.  S.  Wien  and 
Company?  A.  I  presumed  he  would  buy  them. 

The  Trial  Examiner:  Did  you  limit  your  price? 

The  Witness:  lres,  he  told  me  what  the  price  would  be — 
36y2. 
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1604  By  Miss  Antell: 

Q.  Did  he  tell  you  how  he  had  obtained  that  price? 
A.  No. 

Q.  Did  he  tell  you  how  he  had  obtained  the  information 
that  there  were  bonds  available?  A.  No. 

*  *  *  «  *  *  *  #  *  * 

1605  Q.  How  were  you  first  informed  that  those  bonds 
were  being  sold  to  you  by  M.  S.  Wien  and  Company? 

A.  I  got  their  sales  notice. 

Q.  Have  you  got  that  sales  notice  here?  A.  Yes.  (Hand¬ 
ing  same  to  Miss  Antell.) 

Q.  At  the  time  you  made  this  purchase,  were  you  in¬ 
formed  as  to  whether  any  interest  was  payable  on  those 
bonds?  A.  That  was  flat. 

Q.  How  were  you  informed  that  you  were  making  that 
purchase  flat?  A.  When  I  told  Mr.  Jaffin  that  I  was  going 
to  buy  ten  bonds,  the  price  was  to  be  36^  flat. 

Q.  Did  you  tell  him  that  it  was  to  be  36^  flat  or  did  he 
tell  you  that?  A.  When  we  were  discussing  the  purchase, 
he  told  me  that  the  price  would  be  36M»  without  interest.  I 
said  that  was  agreeable.  I  told  him  to  place  the  order  that 
way. 

Q.  You  told  him  to  place  the  order?  A.  Well,  I  may  nor 
have  used  those  exact  words.  I  said,  “All  right,  1  will 
take  the  ten  bonds  at  36^- ” 

*•••*•***• 

1613  By  Miss  Antell: 

Q.  Did  you  have  any  discussion  with  respect  to 
your  tendering  of  the  bonds  with  Mr.  Jaffin?  A.  Yes. 

Q.  Will  you  tell  us  what  the  discussion  was? 

Mr.  Prager:  I  object  to  it  as  not  binding  on  these  re¬ 
spondents. 

The  Trial  Examiner:  Overruled. 

The  Witness:  Well,  Mr.  Jaffin  told  me  that  he  had  some 
bonds,  or  his  wife  had  some  bonds  that  had  been  purchased 
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very  cheaply  and  he  was  thinking  of  tendering  those.  We 
discussed  the  amount  at  which  they  should  be  tendered  and 
finally  arrived  at  some  figures  at  which  he  would  tender 
those  bonds. 

Mr.  Prager:  May  I  ask  that  the  time  be  fixed,  Mr.  Ex¬ 
aminer. 

The  Trial  Examiner:  Yes,  when  was  that? 

The  Witness :  That  must  have  been  a  day  or  two  before 
the  last  date  upon  which  those  tenders  had  to  go  out — 
sometime  in  April,  I  believe. 

1614  By  Miss  Antell: 

Q.  Did  you  have  any  disclussion  with  respect  to 
the  tendering  of  bonds  by  Solomon  E.  Starr?  A.  Yes,  T 
discussed  it  with  him. 

Q.  What  discussion  did  you  have?  A.  Well,  he  had  re¬ 
ceived  a  notice  of  the  tender  and  wanted  to  know  what 
would  be  the  best  thing  to  do.  I  told  him  that,  in  my  opin¬ 
ion,  these  bonds  were  well  worth  continuing,  that  the  com¬ 
pany  would  probably  be  on  an  interest  basis  from  this  point 
on,  that  the  company  would  get  the  benefit  of  the  bonds 
tendered  at  a  cheap  price  and  the  bondholders  who  held 
on  would  have  a  greater  equity  in  the  company,  and  that 
I  was  not  going  to  tender,  but  he  thought  that  if  he  could 
make  a  profit  he  should  and  he  subsequently  did  tender. 
**#••*•*•• 

1615  By  Miss  Antell: 

Q.  Did  you  discuss  with  Mr.  Starr  the  price  at 
which  he  was  to  tender  the  bonds  ? 

Mr.  Prager:  I  object. 

The  Trial  Examiner:  Overruled. 

The  Witness:  Yes,  I  did. 

Q.  When  was  that?  A.  In  April — some  few  days  before 
the  tender  date  expired. 

Q.  What  discussion  did  you  have  with  him?  A.  Well, 
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Mr.  Prager:  Tlie  same  objection,  Mr.  Examiner.  May 
it  be  a  continuing  one. 

The  Trial  Examiner:  Yes. 

The  Witness:  I  believe  I  gave  you  our  discussion  with 
respect  to  why  I  wasn’t  going  to  tender  and  his  reason  for 
tendering.  Do  you  want  to  know  our  discussion  with  re¬ 
spect  to  the  prices? 

Q.  Yes.  A.  Well,  he  asked  my  opinion  as  to  price  he 
should  use,  and  I  told  him  that  I  thought  he  ought  to  use  a 
price  between  40  and  50. 

Q.  Did  you  know  the  prices  at  which  Mr.  Jaffin  was  ten¬ 
dering  his  bonds?  A.  Yes. 

1616  Q.  Did  Mr.  Jaffin  tell  you  those  bonds —  A.  Well, 
we  discussed  them.  I  never  saw  the  actual  tender 

that  he  did  make,  but  our  discussion  was  some  graduated 
run  between  40  and  50. 

Q.  Did  you  have  any  discussion  with  M.  S.  Wien  and 
Company  with  respect  to  the  tender  of  bonds?  A.  I  be¬ 
lieve  Mr.  Lann  was  at  the  office  and  discussed  that  with 
Mr.  Jaffin,  and  I  may  have  been  in  that  meeting  for  a  while. 
I  believe  he  and  Mr.  Lann  did  most  of  the  talking  there. 

Q.  What  do  you  recall  of  that  conversation?  A.  Merely 
that  they - 

Mr.  Prager:  Can  we  have  the  date  fixed,  please. 

Q.  When  was  that?  A.  I  can’t  give  you  the  date,  other 
than  it  would  have  been  between  the  10th  and  the  15th  of 
April. 

Q.  What  discussion  was  had,  if  you  recall?  A.  The  dis¬ 
cussion  that  I  recall  was  the  question  of  whether  bonds 
should  be  tendered  at  all,  and  if  so,  at  what  prices.  The 
general  discussion  ranged  that  if  tenders  were  to  be  made 
at  all,  the  prices  should  probably  be  between  40  and  50. 
***•««•*#* 

1617  Q.  You  considered  that  you  were  representing  the 
interests  of  M.  S.  Wien  and  Company  and  Jaffin  when 

you  became  a  director  of  the  corporation? 
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Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

A.  Yes,  plus  possibly  some  of  the  Wien  customers. 

*•••#••••* 

1618  Q.  Do  you  recall  the  meeting  at  which  it  was  de¬ 
cided  the  company  would  issue  a  call  for  tenders?  A. 

I  believe  it  was  the  March  28  meeting. 

Q.  At  that  meeting  a  form  of  invitation  for  tenders  was 
submitted  to  the  board  of  directors,  wasn’t  it? 

Mr.  Prager:  The  minutes  are  in  evidence  and  they  speak 
for  themselves.  I  object  to  the  question. 

The  Trial  Examiner:  Sustained. 

Miss  Antell:  Exception. 

By  Miss  Antell: 

Q.  Did  you  inform  Mr.  Lann  that  the  board  of  directors 
had  decided  to  send  out  an  invitation  for  tenders  after  the 
meeting  at  which  it  was  so  decided? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

1619  A.  I  don’t  recall  whether  I  spoke  with  him  or  not. 

Q.  Did  you  speak  to  Mr.  Jaffin?  A.  Yes. 

Q.  Did  you  tell  Mr.  Jaffin?  A.  Yes,  I  told  him  that  the 
board  had  voted  to  ask  for  tenders  on  the  bonds. 

Q.  Did  you  ask  him  to  inform  Mr.  Lann !  A.  I  did  not. 

Q.  You  may  have  called  Mr.  Lann  also? 

Mr.  Prager:  I  object  to  what  he  may  have  done. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

A.  I  can’t  recall  whether  I  did  or  not. 

Q.  Do  you  recall  at  any  time  talking  to  Mr.  Lann  with 
respect  to  the  board  of  directors’  decision  to  issue  a  call 
for  tenders?  A.  Yes,  I  believe  I  talked  with  him,  about 
that. 

Q.  Tell  us  what  the  substance  of  your  conversation  was? 
A.  Only  that  the  board  had  voted  to  ask  for  tenders  and 
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they  would  get  one  in  due  course,  get  a  form  of  tender  in 
due  course. 

•  **••**•*# 

1620  The  Trial  Examiner:  When  is  the  first  time  you 
knew  that  the  board  of  directors  was  going  to  accept 

tenders  up  to  a  price  of  $50  ? 

The  Witness :  I  believe  at  the  meeting  in  May  some- 

1621  time,  -when  we  acted  on  the  tenders,  and  we  examined 
all  those  that  had  been  submitted  and  examined  the 

prices  and  discussed  how  far  the  company  should  go.  At 
that  time  the  top  figure  of  $50  was  approved  by  a  vote  of 
the  Board. 

##«*##**## 

1622  The  Trial  Examiner:  Will  you  make  a  complete 
statement  for  the  record  concerning  your  participa¬ 
tion  as  a  Director  of  this  company,  in  connection  with  the 
tenders? 

The  Witness :  Well,  the  question  of  tender  was  discussed 
at  the  meeting  of  March  28, 1944,  at  which  time  counsel  for 
the  company  was  then  present.  The  Directors  discussed 
the  legal  phases  of  the  problem  in  connection  with  tenders, 
the  advisability  of  accepting  tenders  and  I  stated  that  I  was 
in  favor  of  the  company  seeking  tenders  of  these  bonds  and 
voted  in  favor  of  the  proposition  that  tenders  be  sought. 
I  decided  that  as  far  as - 

Mr.  Prager:  Mr.  Examiner,  the  minutes  of  the  meeting 
are  in  evidence.  I  object  to  any  testimony  by  this  witness 
as  to  the  meetings. 

The  Trial  Examiner:  Well,  so  far  he  hasn’t  testified  to 
anything  except  that  he  voted  for  it  and  the  minutes  would 
hardly  show  whether  or  not  he  voted. 

Mr.  Prager :  Exception. 

1623  The  Trial  Examiner:  Will  you  continue. 

The  Witness  (Continuing) :  I  had  some  discussion 
with  Mr.  Jaffin.  I  participated  in  some  with  Mr.  Lann,  con¬ 
cerning  the  tenders  of  these  bonds.  I  also  talked  with  Mr. 
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Starr  about  the  tender  of  bonds  and  I  had  no  other  activity 
than  at  the  next  Directors’  Meeting  after  the  tenders  were 
in,  in  examining  them  and  voting  in  favor  of  accepting  all 
tenders  up  to  $50. 

The  Trial  Examiner:  It  is  my  recollection  that  the  com¬ 
pany  records  show  that  some  of  the  Officers  tendered  bonds 
at  prices  nearer  fifty  while  other  bondholders  tendered  them 
at  lower  prices.  Did  you  have  any  conversation  with  the 
other  Directors  as  to  whether  or  not  it  was  in  the  best 
interests  of  the  company  to  accept  their  few  tenders  of 
bonds  at  higher  prices? 

The  Witness :  No,  what  we  discussed  mainly  was  the  total 
amount  of  tenders  that  were  in ;  the  totals  at  various  break¬ 
downs  of  prices  and  50  seemed  to  be  the  mark  at  which  the 
company  could  act  and  all  it  would  have  to  do — they  had 
enough  cash  and  if  they  borrowed  $10,000  against  the  mort¬ 
gage,  they  could  cover  all  of  those  tenders  and  the  consensus 
of  opinion  was  that  50  was  a  fair  figure. 

1624  Mr.  Prager:  Can  we  ask  the  witness  if  prior  to  the 
meeting  of  May  17,  he  had  any  knowledge  or  any  dis¬ 
cussion  with  anybody  which  definitely,  prior  to  that  meeting, 
fixed  any  amount  or  any  price. 

The  Trial  Examiner:  Not  indefinitely,,  but  tentatively. 

The  Witness:  None  whatsoever.  There  were  no  discus¬ 
sions  of  the  price ;  there  were  no  discussions  of  the  amount 
of  bonds,  and  there  was  no  discussion  of  the  amount  of 
money  that  would  definitely  be  fixed  for  the  purchase  of 
these  bonds. 

The  Trial  Examiner:  That  kind  of  testimony  is 
1624a  helpful  to  the  Respondent,  but  up  to  there  it  seems 
to  me  there  was  a  suspicion  on  the  record  that  a  deal 
was  made.  Now,  apparently  there  was  no  such  deal. 

The  Witness :  None  whatsoever. 
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1627  Cross-examination 

By  Mr.  Prager: 


1628  Q.  Prior  to  May  17, 1944,  the  date  of  the  Directors’ 
Meeting,  did  you  know  of  any  amount  being  fixed  by 

the  corporation  with  respect  to  the  tendering  of  bonds? 
A.  There  was  no  amount  fixed. 

Q.  Did  you  know  of  any  price  that  had  been  fixed? 
A.  There  was  no  price  fixed. 

Q.  Prior  to  May  17,  1944,  had  the  Board  of  Directors 
taken  any  action  with  respect  to  fixing  a  price  or 

1629  amount  in  regard  to  tenders?  A.  None  whatsoever. 

Q.  Did  you  know  in  advance  of  May  17, 1944,  what 
action  was  going  to  be  taken  with  regard  to  amount  and 
price  of  the  bonds  at  the  meeting?  A.  I  did  not. 


Q.  Do  you  and  your  wife  still  own  the  bonds  which  you 
purchased?  A.  Yes. 

Q.  You  did  not  tender  any  bonds?  A.  No  sir. 


1630  Ke-direct  examination. 

By  Miss  Antell : 

Q.  Prior  to  May  17,  did  you  have  any  discussion  with 
Mr.  Jaflfin  as  to  whether  he  would  tender  the  bonds  ?  A.  Yes. 

Q.  When  were  those  discussions?  A.  I  believe  on  the 
13th  or  14th  of  May. 

•  ••••#•**• 

Q.  Prior  to  that  discussion,  did  you  have  any  discussion 
with  Mr.  Jaffin  with  respect  to  whether  he  would  tender 
the  bonds  at  all?  A.  I  don’t  recall  any. 

Q.  Did  you  have  any  discussion  with  him  as  to  whether 
he  wonld  teuder  your  bonds?  A.  Not  before  the  13th  or 
14th  of  May. 
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1633  By  the  Trial  Examiner : 

Q.  Did  you  hear  anybody  connected  with  the  com¬ 
pany  say  that  they  had  $71,000  available  as  indicated  by 
that  auditor’s  report?  A.  I  believe  the  figure  mentioned 
was  that  if  the  company  did  sell  a  mortgage  that  it  had,  it 
might  have  $71,000  available  for  the  redemption  of  bonds. 
***«##*#** 

1635  Q.  At  the  meeting  of  March  28,  1944,  was  there 
any  discussion  as  to  the  amount  the  company  had 

available  for  the  purchase  of  bonds? 

Mr.  Prager :  I  object  to  that.  The  minutes  of  the  meeting 
are  in  evidence. 

The  Trial  Examiner:  Sustained,  if  she  limits  it  to  the 
meeting. 

By  Miss  Antell: 

Q.  Was  there  any  discussion  had  by  you  with  any 

1636  of  the  Directors  with  respect  to  how  much  the  com¬ 
pany  had  available  for  the  purchase  of  bonds? 

Mr.  Prager:  Fix  the  time,  please. 

Q.  At  or  about  the  time  of  that  meeting?  A.  Yes,  there 
was  some  discussion. 

Q.  What  was  that  discussion?  A.  The  discussion  was 
that  the  maximum  amount  that  the  company  could  possibly 
have  available,  assuming  that  the  mortgage  it  had  could 
be  liquidated  in  full,  would  be  in  the  neighborhood  of 
$71,000. 

Q.  Was  there  any  discussion  as  to  whether  that  mort¬ 
gage  could  be  liquidated?  A.  Yes,  there  was  some  discus¬ 
sion  and  I  believe  that  the  opinion  was  voiced  that  it 
could  be. 

Q.  At  what  amount?  A.  Possibly  the  face  amount. 

Q.  And  what  was  the  face  amount  at  that  time?  A.  I 
believe  about  $35,000. 

Q.  In  addition  to  that,  the  company  had  cash  which  would 
bring  the  total  amount  up  to  $71,000,  as  to  which  the  com- 
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pany  would  have  available  for  the  purchase  of  bonds? 
A.  Yes. 

Q.  Did  you  give  that  information  to  Mr.  Jaffin?  A.  I  be¬ 
lieve  I  did. 

Q.  Did  you  give  that  information  to  Mr.  Lann? 
A.  No. 

1637  Q.  Did  you  give  that  information  to  Mr.  Jaffin 
immediately  after  the  March  28th  meeting?  A.  I 

don’t  believe  it  was  immediately  after;  it  may  have  been 
the  next  day  when  we  discussed  the  Phoenix. 

##*#*«•##* 

1638  By  Miss  Antell: 

Q.  Did  you  discuss  with  Mr.  Jaffin,  prior  to  your 
attending  the  March  28th  meeting,  as  to  any  action  the 
Board  might  take  with  respect  to  a  call  for  tenders?  A.  I 
didn’t  know  that  that  was  going  to  be  discussed  at  that 
meeting. 

**••**•*•* 

1639  Q.  Did  you  have  any  conversation  with  Mr.  Jaffin 
asking  you  to  take  any  position  with  respect  to  the 

call  for  tenders  of  bonds? 

*••••*•#*• 

A.  Yes,  I  did. 

Q.  Tell  us  that  conversation  and  when  it  took  place? 
A.  He  and  I  discussed  the  possibility  of  a  tender  and  we 
were  both  of  the  opinion  that  it  would  be  advisable  for  the 
company  to  use  up  some  of  its  assets  which  resulted  from 
the  sale  of  the  buildings  for  the  purchase  of  bonds.  It  was 
our  opinion  that  if  the  Board  of  Directors  were  to  consider 
that,  that  I  would  ask  that  they  vote  in  favor  of  some  tender 
plan. 

Q.  When  was  that  conversation?  Prior  to  the  meeting 
of  March  28?  A.  Well,  I  can’t  fix  any  exact  time;  it  may 
have  been  a  few  days  before.  We  discussed  this  Phoenix 
situation  off  and  on  a  great  deal. 
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1640  Q.  Was  that  conversation  had  with  Mr.  Jaffin  be¬ 
fore  yon  decided  to  buy  ten  bonds?  A.  No. 

Q.  Was  it  about  the  time  you  decided  to  buy  the  bonds? 
A.  No. 

Q.  How  much  after  that  was  it?  A.  I  would  say  a  few 
days  before  the  March  28th  meeting. 

Q.  You  stated  that  you  considered  that  you  were  repre¬ 
senting,  on  the  Board  of  Directors,  Mr.  Jaffin ’s  interest, 
Mr.  Lann’s  and  Mr.  Lann’s  customers’  interest?  A.  Wien’s 
customers. 

•  •*••••*•• 

1642  Q.  Did  you  have  any  discussion  at  or  about  the 
time  of  the  March  28th  meeting?  A.  After  the  meet¬ 
ing,  yes. 

Q.  Did  you  tell  Mr.  Jaffin  at  that  time  that  the  company 
would  have  available  $71,000  for  the  purchase  of  bonds? 
A.  I  told  him  that,  assuming  the  mortgage  could  be  liqui¬ 
dated,  there  could  be  available  $71,000. 

1643  Q.  Did  you  also  tell  him  of  the  Directors’  opinion 
as  to  whether  that  mortgage  could  be  sold?  A.  I 

said — I  told  him  that,  yes. 

*••»•*•••• 

By  Mr.  Prager: 

Q.  Prior  to  the  meeting  of  March  28, 1944,  did  you  know 
that  there  was  to  be  a  discussion  of  tenders  at  the  Directors’ 
Meeting?  A.  No,  sir. 

Q.  Did  you  have  any  advance  notice  of  what  was  to  be 
taken  up  at  the  Directors’  Meeting?  A.  No,  sir. 

Q.  The  notice  calling  the  meeting  didn’t  state  any  pur¬ 
pose,  did  it?  A.  No,  sir. 

•  ••«•••••• 

Wilfred  J.  Young 

was  called  as  a  witness  in  behalf  of  the  Commission,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 
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Direct  Examination.  ’ 

By  Miss  Antell : 

1644  Q.  What  is  your  occupation?  A.  I  am  in  charge 
of  the  Securities  Sales  Department,  for  Frank  C. 
Masterson. 

Q.  Is  that  the  over-the-counter  department?  A.  We  do 
all  kinds  of  business,  listed  or  unlisted. 

Q.  How  many  salesmen  does  that  department  employ? 
A.  Two  besides  myself. 

Q.  And  those  two  salesmen  are  who?  A.  Mr.  Yokeman 
and  Mr.  Kibbee. 

Q.  How  long  have  you  been  in  the  employ  of  Frank  C. 
Masterson?  A.  About  four  years. 

Q.  How  long  have  you  been  in  the  securities  business 

and  then  bring  it  quickly  up  to  date,  if  you  will? 

•  #***••••• 

A.  Well,  I  would  say  about  thirty  years. 

*#••#•*••• 

1646  Q.  From  time  to  time  have  you  exchanged  infor¬ 
mation  on  securities  situations  with  Mr.  Lann  or  Mr. 

Wien?  A.  I  think  it  is  mostly  the  other  way.  I  may  ask 
him  questions  about  securities? 

Q.  And  Mr.  Lann  has  given  you  such  information?  A. 
Sometimes,  yes,  if  he  had  it  available. 

Q.  Has  Mr.  Wien  ever  given  you  information  on  situa¬ 
tions  ?  A.  I  never  talked  to  Mr.  Wien  along  those  lines. 

Q.  Has  Mr.  Lann  ever  called  to  your  attention  various 
securities  situations?  A.  Yes. 

Q.  Did  Mr.  Lann  know  what  type  of  business  you  were 
doing?  A.  I  think  he  had  a  general  idea  from  conversation, 
maybe. 

1647  Q.  In  the  conversations  you  had  with  him,  did  you 
tell  him  that  you  were  retailing  securities  to  cus¬ 
tomers?  A.  He  knew  that,  I  presume. 

Q.  Did  the  firm  of  Frank  C.  Masterson  have  any  wire 
connection  with  M.  S.  Wien  &  Company?  A.  Not  to  my 
knowledge;  I  don’t  know.  You  mean  by  that  direct  wires? 
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Q.  Yes.  A.  I  won’t  know. 

Q.  You  said  that  you  had  occasion  to  meet  Mr.  Lann 
socially?  A.  Yes. 

*******  •* 

Q.  When  did  you  first  hear  of  Phoenix  Silk  Corporation 
debentures?  A.  The  date? 

Q.  Approximately  when,  and  tell  us  the  circumstances 
thereof?  A.  I  would  say  sometime  around  October,  I  think ; 
I  am  not  definite. 

1648  Q.  Of  1943?  A.  That  is  right. 

Q.  Will  you  tell  us  what  the  circumstances  were? 
A.  Well,  I  overheard  a  conversation  and  Phoenix  Silk  was 
mentioned.  Being  Sales  Manager,  I  am  always  looking  for 
something  which  I  think  might  warrant  investigation.  I 
started  looking  up  that  security.  I  found  very  little  data 
in  Moody’s  or  Standard’s.  I  was  interested  in  very  late 
information  but  that  was  too  far  back.  I  called  up  Mr. 
Lann,  I  believe,  and  asked  him  if  he  knew  anything  about  it, 
if  he  had  anything  recent  on  it.  He  said,  “Yes,  I  have  a 
file.  If  you  want  to  see  it,  I  will  be  glad  to  go  over  it  with 
you  and  show  it  to  you.” 

Q.  Do  you  recall  who  mentioned  Phoenix  Silk  Corpora¬ 
tion?  A.  No,  I  can’t. 

Q.  Do  you  recall  what  was  said  at  the  time? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

A.  I  heard  the  company  was  selling  property  and  they 
were  liquidating.  That’s  the  sum  and  substance.  I  was 
interested  in  all  liquidations. 

Q.  Do  you  recall  whether  Mr.  Lann  was  present  at  that 
time  ?  A.  I  know  definitely  that  he  was  not 

1649  Q.  How  did  you  happen  to  call  Mr.  Lann  up  with 
respect  to  Phoenix  Silk  Corporation?  A.  Well,  I 

may  have  looked  up  the  Manual,  giving  various  securities 
with  the  list  of  brokers  in  there  and  I  looked  through  those 
quotations  and  I  happened  to  see  Wien  in  there.  That’s  the 
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reason  I  called  Lann  because  he  was  the  one  I  knew  best. 

Q.  Tell  us  what  conversation  you  had  with  Mr.  Lann  at 
that  time?  Did  you  go  over  to  his  office?  A.  I  went  over 
to  his  office  and  he  showed  me  the  file.  We  went  over  the 
latest  earnings  statement.  To  my  knowledge,  I  think  it 
was  ending  June  30.  We  went  over  the  statement  and  there 
were  net  quick  assets  of  about  $85,000  and  I  think  the  prop¬ 
erty  was  carried  on  the  books  around  $300,000  or  $400,000. 
I  also  noticed — or  I  was  told ;  I  am  not  sure  which  it  was — 
that  they  had  liquidated  one  property  and  they  had  another 
one  up  for  sale. 

Q.  Did  Mr.  Lann  at  that  time  express  any  opinion  as  to 
what  the  bonds  were  worth?  A.  He  didn’t  have  to  express 
an  opinion.  I  figured  myself  that  the  bonds  had  a  value, 
in  my  opinion,  of  somewheres  around  50  to  70. 

Q.  Did  you  discuss  with  Mr.  Lann  at  that  time?  A.  We 
did ;  we  went  over  the  whole  picture. 

Q.  And  Mr.  Lann  agreed  with  you  that  the  value 

1650  of  those  bonds  was  between  50  and  70?  A.  No  value 
was  put  on  it.  We  just  put  a  stipulated  liqiudation 

figure  on  it  that  the  bonds  might  be  able  to  be  worth  50 
to  70. 

•  ••#•**  •• 

Q.  Do  you  recall  what  else  was  said  during  the  conver¬ 
sation  with  Mr.  Lann  on  that  first  occasion  that  you  met 
him?  A.  In  reference  to  what? 

Q.  With  reference  to  the  value  of  the  bonds?  A.  We  fig¬ 
ured  out  the  value  of  the  property;  I  believe  it  was  some¬ 
wheres  between  $300,000  and  $400,000,  but  I  think  we  re¬ 
duced  that  figure  to  somewheres  around  $150,000  for  trying 
to  get  at  a  true  evaluation  in  our  own  opinion,  or  in  my 
opinion  because  I  didn’t  think  any  property  could  be  sold 
at  the  figure  of  $300,000  to  $400,000  at  that  time. 

•  •••••#  •• 

1651  Q.  Was  anything  said  during  that  conversation  as 
to  whether  these  bonds  were  an  attractive  purchase 

at  the  prices  they  were  then  selling?  A.  I  may  have  men- 
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tioned  it  and  he  may  have  answered  me.  I  thought  they 
were  cheap. 

Q.  Do  you  recall  at  what  price  the  bonds  were  selling  at 
that  time?  A.  Somewheres  in  the  twenties;  I  would  say 
the  low  twenties. 

Q.  Did  you  indicate  to  Mr.  Lann  at  that  time  that  you 
would  be  interested  in  the  purchase  of  the  bonds?  A.  I 
did  not. 

Q.  Did  you  indicate  to  him  that  you  might  be  interested 
in  the  purchase  of  those  bonds  for  your  customers?  A.  I 
would  not  tell  him  that  if  I  did. 

Q.  Did  he  indicate  to  you  that  those  bonds  were  an  attrac¬ 
tive  purchase  or  would  be  a  good  thing  for  your  customers? 
A.  He  told  me  the  bonds  were  attractive  and  I  would  weigh 
that  myself.  I  went  to  my  office  to  study  it  for  a  couple  of 
weeks,  I  know. 

The  Trial  Examiner:  Did  he  tell  you  whether  or 

1652  not  he  had  a  position  in  the  bonds  at  that  time? 

The  Witness :  He  told  me  he  was  actively  in  those 
bonds.  I  believe  he  said  he  was  interested  in  that  company. 

*#•#•##  *# 

1653  Q.  What  did  you  do  thereafter  with  respect  to 
those  bonds?  A.  I  checked  it  further  as  best  as  I 

could. 

Q.  How  did  you  check  it?  A.  I  went  over  it  with  our 
statistician. 

Q.  What  else  did  you  do?  A.  We  came  to  the  agreement 
that  the  bonds  could  liquidate  around  50  to  60. 

Q.  Did  you  check  the  market  for  the  bonds?  A.  At  that 
time? 

Q.  Yes.  A.  No,  I  don‘t  believe  so. 

Q.  Did  you  ask  Mr.  Eagan  to  check  the  bonds?  A.  Not 
until  I  was  definitely  sure  I  was  interested  in  the  bonds 
and  had  an  order.  I  would  not  check  it  until  I  had  an  order. 

Q.  When  did  you  first  become  definitely  interested  in  the 
bonds?  A.  I  can’t  say  offhand.  You  have  the  record,  I 
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believe,  Miss  Antell.  I  think  it  was  in  November 

1654  sometime,  around  the  middle  of  November. 

Q.  Was  that  around  the  time  that  you  made  your 
first  purchase  of  bonds?  A.  I  beg  your  pardon. 

Q.  Was  that  around  the  time  that  you  made  your  first 
purchase  of  bonds,  that  you  became  definitely  interested  in 
the  bonds?  A.  That  is  right. 

Q.  Is  J.  S.  Vrabek  one  of  your  customers?  A.  I  believe 
he  is. 

Q.  The  records  indicate  that  four  bonds  were  purchased 
by  J.  S.  Vrabek  on  November  16,  1943,  at  31.  A.  I  guess 
that  is  right. 

Q.  Did  you  have  any  talk  with  M.  S.  Wien  and  Company 
or  anybody  connected  therewith,  between  the  time  of  your 
first  talk,  which  you  stated  was  around  October,  and  the 
time  of  November  16, 1943?  A.  No. 

•  ••••••  •• 

Q.  At  the  time  you  made  that  purchase  of  bonds,  did  you 
talk  to  M.  S.  Wien  and  Company,  and  tell  them  you  were 
interested  in  the  bonds?  A.  No. 

Q.  What  did  you  do  at  that  time?  A.  I  gave  Mr. 

1655  Eagan  the  order  to  purchase  four  bonds  for  me  at 
the  best  available  price. 

Q.  Why  did  you  decide  to  make  a  purchase  at  that  time? 

•  ••••••  •  • 

A.  Because  I  still  thought  the  bonds  were  attractive. 

Q.  Were  you  influenced  in  any  way  by  the  price  at  that 
time?  A.  No,  I  knew  the  bonds — in  my  opinion,  were  worth 
somewheres  around  50  to  60  and  as  far  as  a  point  or  two, 
I  am  not  interested  in  just  a  point  or  two. 

Q.  You  say  that  you  first  noticed  the  bonds  at  the  time 
they  were  around  20?  A.  That  is  when  I  spoke  to  Mr.  Lann, 
when  we  discussed  that  situation.  He  had  told  me  at  that 
time  the  bonds  were  somewheres  in  the  low  twenties.  I  can’t 
tell  you  at  what  price  they  were. 

Q.  But  you  made  your  purchase  at  31?  A.  Yes. 

•  ••••••  •• 
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Q.  Tell  us  what  you  did  at  that  time  with  respect 

1656  to  that  purchase?  A.  I  gave  Mr.  Eagan  an  order 
to  buy  four  bonds. 

Q.  You  asked  him  to  check  the  market?  A.  At  that  time 
I  asked  him  to  check  the  market  and  report  to  me  the  market. 
I  say,  “I  buy  four  bonds.” 

Q.  Did  he  tell  you  from  whom  he  was  purchasing  the 
bonds?  A.  No. 

Q.  Did  you  tell  Mr.  Eagan  that  you  had  discussed  the 
situation  with  Mr. —  A.  The  next  day  when  I  received  my 
confirmation.  I  get  both  sides  of  the  trade  from  whom  we 
purchased  and  who  we  sold  it  to.  I  noticed  we  bought  it 
from  Gibb.  The  next  time  I  went  in  to  buy  bonds,  I  think 
Mr.  Eagan  said  to  me,  1 1  By  any  chance  did  you  get  this 
information  from  Lann  or  Wien?”  I  said,  “Yes.”  He 
said,  “Don’t  you  think  it  would  be  wise  to  give  them  the 
business?”  I  said,  “If  they  can  compete  with  the  rest  of 
the  market,  yes. ’  7  I  said,  *  ‘  He  should  have  the  preference. 7  7 

Q.  Did  Mr.  Eagan  tell  you  at  that  time  that  he  checked 
the  market  with  M.  S.  Wien  and  Company?  A.  I  didn’t 
ask  him,  so  I  don’t  know. 

•  ••••••  *  • 

1657  The  Trial  Examiner:  Did  your  investigation  indi¬ 
cate  to  you  whether  or  not  there  was  any  warrant  for 

the  bonds  moving  from  20  to  30? 

The  Witness :  No,  but  I  do  know  this  from  my  expe- 
■>658  rience  in  the  business.  When  the  property  is  sold, 
that  money  must  be  used  for  the  liquidation  of  debt. 
The  Trial  Examiner:  Did  you  make  any  inquiry  before 
you  bought  as  to  whether  or  not  there  was  a  thin  market 
in  these  bonds? 

The  Witness :  I  think  I  did.  The  market  was  thin,  as  told 
to  me  by  Mr.  Eagan. 

By  Miss  Antell: 

Q.  Did  you  ask  Mr.  Eagan  at  that  time  to  keep  checking 
in  these  bonds?  A.  Well,  as  soon  as  I  have  an  interest  in 
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any  situation,  he  automatically  puts  it  on  a  slip  of  paper  and 
gives  me  the  market  each  day. 

Q.  From  the  time,  then,  of  your  first  purchase,  on  No¬ 
vember  16,  Mr.  Eagan  gave  you  the  market  in  these  bonds 
each  morning?  A.  That  is  right. 

Q.  After  your  purchase,  did  you  have  occasion  to  talk  to 
Mr.  Lannt  A.  I  think  I  did,  yes,  I  did. 

Q.  Did  you  inform  Mr.  Lann  that  you  had  purchased  some 
of  these  bonds?  A.  I  believe  I  did. 

Q.  Did  you  tell  him  from  whom  your  purchased  them? 
A.  Yes,  and  I  told  him  I  felt  sorry  that  we  didn’t  give  him 
the  business.  I  think  his  remark  to  me  was,  “Well,  it 

1659  makes  no  difference,  he  acted  as  the  broker  for  me.” 
I  think  that  was  his  statement  to  me. 

Q.  You  told  him  that  you  had  purchased  the  bonds  from 
E.  H.  Gibb  and  Company?  A.  Yes.  Mr.  Eagan  told  me 
he  got  them  from  Gibb  cheaper.  I  didn’t  check  the  market 
with  Lann.  I  didn’t  check  the  market  with  any  broker. 

Q.  Did  you  discuss  with  Mr.  Lann  at  that  time  any  pos¬ 
sible  further  interest  that  you  might  have  in  the  bonds? 
A.  No. 

Q.  Did  you  ask  Mr.  Lann  at  that  time  whether  he  had 
any  additional  bonds?  A.  I  wouldn’t  unless  I  had  an  order. 

Q.  Did  you  suggest  the  purchase  of  the  bonds  to  your 
customer,  Vrabek?  A.  I  did. 

Q.  Did  any  of  them  indicate  an  interest  at  that  time? 
Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Sustained. 

By  Miss  Antell: 

Q.  Did  you  ask  Mr.  Lann  to  let  you  know  whether  he  had 
any  bonds  for  sale  in  the  future?  A.  When? 

Q.  In  the  conversation  you  had  with  him  after  your  pur¬ 
chase  of  these  bonds  for  Vrabek?  A.  No. 

#••#•••  •  # 

1660  Q.  You  were  interested  all  the  time  in  purchasing 
additional  bonds?  A.  That  is  right. 
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Q.  Did  you  have  any  conversations  with  reference  to 
your  interest  in  purchasing  additional  bonds  with  Mr. 
Lannf  A.  When  would  that  be?  Between  what  time? 

Q.  Between  November  16  and  early  December.  A. 
Yes. 

1661  Q.  What  conversations  did  you  have  with  Mr. 
Lann?  A.  I  talked  with  Mr.  Lann  one  day  and  I 

asked  him  something  about  Phoenix.  He  told  me  he  under¬ 
stood  they  sold  a  second  property.  I  said,  *  ‘They  did?’ ’ 
I  said  I  would  check  it  and  I  did.  I  called  up  Mr.  Tilt  and 
found  out  a  property  had  been  sold.  I  asked  him  what 
price  he  got  for  it.  He  said,  “I  can’t  give  you  that  infor¬ 
mation  because  that  is  a  matter  for  the  board  of  directors.” 
I  said  to  him,  “Did  you  get  what  you  anticipated?”  He 
said,  “Yes,  and  maybe  a  little  more.” 

Q.  On  December  3rd,  1943,  you  purchased  15  bonds,  is 
that  right  ?  A.  That  is  right. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
made  that  purchase?  A.  Well,  to  the  best  of  my  knowl¬ 
edge,  I  think  I  spoke  to  Lann  either  a  day  or  two  before. 
He  told  me  they  sold  the  second  property.  Knowing  the 
picture,  that  it  was  a  liquidator,  I  either  communicated  with 
some  of  my  customers  and  explained  to  them  what  was 
going  on,  but  I  said  I  wanted  to  give  it  a  further  check. 
So  on  December  3rd,  I  called  up  Mr.  Tilt  and  I  verified  the 
information  I  received  from  Mr.  Lann,  that  the  property 
was  sold.  I  endeavored  to  go  out  and  buy  more  bonds  for 
the  orders  I  had  on  hand.  1  didn’t  get  all  the  bonds  I 
wanted  because  Mr.  Eagan  said  the  market  was  thin. 

1662  Q.  On  December  3rd,  did  you  have  occasion  to 
check  the  market'or  have  the  market  checked  for  you? 

A.  It  is  checked  every  day  for  me,  it  was. 

Q.  Do  you  recall  what  the  market  was  on  that  day?  A. 
No,  I  can’t,  Miss  Antell.  I  couldn’t  give  you  the  prices. 

Q.  The  market  quotations  as  they  were  given  to  you  on 
that  morning  by  Mr.  Eagan — did  they  have  any  influence? 
A.  No.  What  influenced  me  was  the  selling  of  the  second 
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property  and  confirming  that  with  Mr.  Tilt,  that  was  my 
main  interest. 

Q.  Do  you  recall  that  you  called  Mr.  Tilt  after  you  looked 
at  the  market?  A.  I  beg  your  pardon. 

Q.  Do  you  recall  that  you  called  Mr.  Tilt  after  you 
looked —  A.  I  can’t  say  whether  I  called  him  before  or 
after. 

Q.  Let  me  try  to  refresh  your  recollection. 

The  Trial  Examiner:  Before  or  after  what.  Neither  the 
question  nor  the  answer  shows  it. 

By  Miss  Antell: 

Q.  Do  you  recall  what  first  attracted  you  on  December 
3rd,  1943?  A.  As  I  say,  a  day  or  two  before  I  heard  the 
property  was  sold.  I  called  Mr.  Tilt  the  day  before  and  he 
wasn’t  in.  The  next  morning  I  called  him.  Now, 
1663  whether  that  was  between  9:30  and  11:30  or  10:30, 
I  couldn’t  tell  you. 

Q.  Do  you  recall  whether  you  called  Mr.  Tilt  after  you 
got  the  quotations?  A.  I  might  have.  I  wouldn’t  know 
definitely. 

Q.  Did  the  market  price  as  quoted  to  you  on  December 
3rd,  interest  you?  A.  It  might  have.  I  don’t  know  what 
the  market  was. 

Q.  Did  that  influence  you  at  all — ?  A.  No,  it  wouldn’t 
because  I  was  interested  in  the  liquidation  of  the  second 
property. 

Q.  Do  you  recall  receiving  a  quotation  on  December  3rd — 
A.  I  received  them  every  day,  so  I  assume  I  got  it  that  day. 

Q.  Do  you  recall  receiving  a  quotation  that  day  of  321/£ 
bid,  37  offered?  A.  It  may  have  been. 

Q.  Did  that  have  any  influence  upon  your  purchasing 
bonds  that  day?  A.  No.  I  thought  the  bonds  were  cheap 
and  I  put  a  value  of  between  50  and  70  on  them  originally. 
The  sale  of  the  second  property  just  verified  my  original 
thought  that  the  bonds  were  cheap. 

Q.  Were  you  influenced  in  any  way  by  the  market  rise  in 
the  bonds?  A.  No. 
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1664  Q.  You  are  interested  in  buying  bonds  for  capital 
appreciation?  A.  And  income. 

Q.  So  far  as  these  particular  bonds  are  concerned,  there 
was  no  income  on  these  bonds?  A.  No,  when  we  discussed 
it  originally,  when  I  went  to  Mr.  Lann’s  office,  we  figured 
that  they  had  enough  cash  there  to  pay  probably  the  five 
per  cent  interest  and  probably  ask  for  a  tender,  or  they 
would  liquidate  and  ask  for  tenders  on  it. 

The  Trial  Examiner  That  was  in  December? 

The  Witness :  That  was  when  I  first  talked  to  Mr.  Lann. 
I  believe  it  was  back  in  October.  That  is  when  the  discus¬ 
sion  came  up  what  the  anticipation  was  as  to  the  company, 
as  to  the  cash  and  liquidation  of  the  properties. 

•  ••••••  •• 

1665  Q.  I  show  you  a  statement  signed  by  you.  A.  That 
is  right. 

Q.  I  ask  you  whether - 

Mr.  Prager:  May  I  see  the  statement? 

The  Trial  Examiner:  Yes. 

By  Miss  Antell: 

Q.  I  ask  you  whether  there  is  a  statement  contained  in 
your  statement,  which  you  have  just  identified,  as  follows: 
“That  on  December  3rd,  I  noted  from  the  price  sheet  given 
to  me  by  Mr.  Eagan  that  Phoenix  bonds  were  quoted  on 
that  date  at  321/4  to  37.  The  price  in  price  in  these  bonds 
led  me  to  believe  that  some  action  had  taken  place  and  per¬ 
haps  that  the  bonds  would  move  higher  and  would  get  away 
from  me.  I  then  got  in  touch  with  Mr.  Eagan  and  asked 
him  to  check  the  market  and  find  out  if  there  were  any 
offerings  and  that  I  was  interested  in  more  than  a  few 
bonds.  He  checked  the  market  and  informed  me  that 

1666  there  were  no  large  offerings  around.”  Does  that 
refresh  your  recollection  as  to  what  occurred? 

Mr.  Prager :  I  object. 

The  Trial  Examiner:  Sustained. 
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Is  that  a  statement  which  you  gave  to  the  Securities  and 
Exchange  Commission? 

The  Witness :  Somewhat  in  effect. 

The  Trial  Examiner:  Did  you  give  to  the  Securities  and 
Exchange  Commission  a  statement  in  writing  purporting  to 
set  forth  the  facts  in  connection  with  these  Phoenix  Silk 
Corporation  bonds? 

The  Witness:  To  the  best  of  my  knowledge,  I  tried  to 
give  them  the  information. 

The  Trial  Examiner:  Is  that  the  statement  which  you 
gave  them? 

The  Witness :  That  is  my  statement,  yes: 

•  ••••••  *  * 

By  Mr.  Prager: 

Q.  Was  this*  statement,  this  paper  which  you  hold  in  your 
hand,  prepared  in  your  presence?  A.  Well,  I  dictated  it  to 
somebody.  They  took  it  and  typed  it  and  brought  it  back. 

The  following  day  I  came  over  and  discussed  certain 
1667  things.  I  glanced  over  it.  It  is  quite  contradictory. 

When  I  read  my  copy  which  I  got,  it  is  quite  contra¬ 
dictory  in  several  places.  It  isn’t  a  true  statement  in  the 
fact  that  certain  statements  I  make  in  the  front,  earlier,  are 
refuted  at  the  end,  which  gives  me  a  different  idea  of  what 
took  place.  It  was  not  my  interpretation  of  what  I  thought 
I  said.  Well,  under  the  strain  strain  and  nervousness, 
maybe  I  did  say  it. 

•  ••••••  •* 

By  Miss  Antell: 

Q.  This  statement  that  I  have  shown  you  was  dictated 
in  your  presence,  wasn’t  it?  A.  That  is  right. 

Q.  Thereafter,  you  made  various  corrections  in.  your  own 
handwriting  in  this  statement,  didn’t  you?  A.  Yes. 

Q.  And  those  ink  notations  are  all  in  your  handwriting, 
is  that  right?  A.  That  is  correct. 

Q.  And  those  are  your  initials  thereon?  A.  That  is  right. 

Q.  Does  that  statement  refresh  your  recollection  as  to 
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what  first  attracted  you,  on  December  3rd,  1943,  to 

1668  these  bonds? 

Mr.  Prager:  May  I  ask  the  witness  a  question 
regarding  the  statement  before  him? 

The  Trial  Examiner:  Yes. 

By  Mr.  Prager: 

Q.  You  say  someone  else  dictated  that  statement?  A. 
No,  I  dictated  part  of  it  and  I  had  help  in  filling  it  in,  yes. 
Q.  Who  helped  you  in  filling  it  in? 

Q.  WTell,  should  I  say  suggestions? 

The  Trial  Examiner :  If  that  is  the  fact. 

A.  Miss  Antell  and  Mr.  Cohen. 

By  Mr.  Prager: 

Q.  In  that  statement  now  before  you,  that  is  not  all  your 
language,  is  it?  A.  No. 

Q.  Whose  language  is  it?  A.  Well,  either  Mr.  Cohen  or 
Miss  Antell. 

By  Miss  Antell: 

Q.  However,  as  to  any  information  contained  therein, 
was  the  information  which  you  furnished  at  that  time? 
A.  Along  the  lines,  I  would  say. 

Q.  You  thereafter  read  it  over  and  made  such  corrections 
as  you  felt  the  statement  required.  A.  WTien  you  discussed 
this  with  me,  Miss  Antell,  I  think  this  took  over  a 

1669  period  of  about  five  or  six  visits  to  your  office.  I 
talked  to  somebody  before  I  talked  to  you.  I  can’t 

remember  in  one  minute  or  read  this  in  five  minutes  and 
try  to  refresh  my  memory,  but  the  outline,  the  sum  and 
substance  may  have  been  in  there. 

Q.  Was  it  corrected  at  the  time  you  signed  it?  A.  What 
do  you  mean? 

Q.  When  you  signed  that  statement —  A.  You  see  this 
to  me — this  321/2-37  market  price,  you  say  it  influenced  me 
to  go  in? 
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Q.  Don’t  say  What  I  say - 

Mr.  Prager:  Let  the  witness  answer.  Miss  Antell 
shouldn’t  argue  with  the  witness. 

The  Witness:  My  interpretation  of  the  reason  I  bought 
the  bonds,  which  I  explained  first,  after  talking  with  Mr. 
Tilt  when  the  property  was  sold,  and  thinking  that  might  be 
public  opinion,  I  wanted  to  get  into  the  market  and  buy  the 
bonds  as  quickly  as  I  could.  Now,  as  far  as  the  321/->,  I  don’t 
know  what  the  previous  day’s  quotations  were,  but  evidently 
if  they  moved  up  according  to  this  30-35,  a  move-up  of  2 
points  would  anticipate  the  liquidation  of  that  property  and 
would  put  a  higher  value  on  the  bonds.  What  I  meant,  that 
the  bonds  would  get  away,  as  I  state  in  this  statement,  I 
thought  somebody  may  go  in  there  and  take  the  bonds  at  a 
higher  level  and  I  wanted  to  get  them  as  cheap  as  pos¬ 
sible.  That  is  my  interpretation  and  the  way  I  felt 
1670  about  this  situation.  Two  points,  when  you  figure  50 
to  70  for  the  bonds — two  points  has  a  very  small - 

Q.  By  reason  of  the  quotations  you  received  that  morn¬ 
ing  of  32M>-37 —  A.  After  talking  to  Mr.  Tilt. 

Q.  Look  at  your  statement.  Does  that  refresh  your  rec¬ 
ollection,  that  you  talked  to  Mr.  Tilt  after  you  noted  the  rise 
in  price?  A.  No,  I  think  I  spoke  to  Tilt  because  I  tried  to 
get  him  the  day  before  and  he  wasn’t  there  at  his  office. 

Q.  But,  does  that  refresh  your  recollection  that  after  you 
noted  the  price,  that  a  little  while  later  you  talked  to  Mr. 
Lann  on  the  telephone  and  asked  him  about  the  bonds  and 
that  you  then  talked  to  Mr.  Tilt?  A.  I  spoke  to  Mr.  Lann 
a  day  or  two  before  and  he  told  me  the  property  was  sold. 
I  believe  it  was  a  day  before  that  he  understood  the  second 
property  was  sold.  Then  I  got  in  touch  with  Mr.  Tilt,  who 
wasn’t  at  the  office.  The  following  morning  I  called  Mr. 
Tilt  and  the  first  message  I  got,  the  girl  said,  “He  is  out 
of  the  office  but  he  ought  to  be  back  in  five  minutes.”  I 
called  him  up  in  the  interim.  It  may  have  been  five  or  ten 
minutes  later.  I  am  trying  to  give  you  a  true  story  as  I 
know  it.  I  am  not  trying  to  contact  anything  here. 

•  *  •  •••••• 
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1671  By  Miss  Antell: 

Q.  You  were  aware,  were  you  not,  that  the  price  had 
risen  on  December  1st,  1943? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

A.  The  price  had  moved  up  from  the  day  before? 

Q.  Yes.  A.  At  the  time  I  called  Mr.  Tilt? 

Q.  Yes.  A.  I  can’t  say  definitely.  It  may  have  been  or  it 
may  not  have  been.  Sometimes  I  get  the  prices  early  and 
sometimes  I  get  them  late. 

Q.  Well,  you  were  aware  of  the  fact  that  the  price  was 
moving  up  from  where  you  had  purchased  it  previously? 
A.  I  must  have  gone  in  and  checked  the  market. 

1672  Q.  So  that  on  December  3rd,  1943,  you  knew  that 
the  price  of  the  bonds  had  risen?  A.  I  assume  so. 

Q.  Did  that  influence  you  in  any  way - 

The  Trial  Examiner:  He  knew  that  the  quotations  had 
changed? 

The  Witness :  That  is  right. 

The  Trial  Examiner:  And  that  they  were  two  points 
higher? 

The  Witness :  That  is  right. 

##*••*•  *  • 

Miss  Antell:  I  offer  in  evidence  the  statement  of  Mr. 
Wilfred  J.  Young. 

The  Trial  Examiner :  Before  you  offer  it,  will  you  point 
out  on  this  statement,  dated  March  29,  1944,  any  statement 
which  you  now  say  is  untrue. 

Mr.  Prager:  Mr.  Examiner  I  object  to  that. 

1673  The  Trial  Examiner:  He  is  telling  an  entirely  dif¬ 
ferent  story  than  is  contained  in  this  statement. 

Mr.  Prager:  Well,  he  said  that  the  statement  was  dic¬ 
tated  in  part  by  him,  dictated  in  part  by  others. 

Miss  Antell :  But  he  signed  it  and  corrected  it. 
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Mr.  Prager :  That  he  came  in  and  he  had  five  minutes  to 
read  it. 

The  Trial  Examiner:  I  now  ask  him  to  point  out  any 
statement  in  it  which  is  untrue. 

Mr.  Prager:  Can  he  also  point  out  incomplete  statements? 

The  Trial  Examiner:  After  he  finishes  pointing  out  the 
untrue  statements,  he  can  explain  any  statement  he  wishes. 

The  Witness :  What  shall  I  do  with  this  ? 

The  Trial  Examiner:  I  ask  you  to  point  out  any  state¬ 
ment  in  there  which  is  not  true. 

The  Witness :  I  think  this  is  somewhat  true  in  substance. 

The  Trial  Examiner :  Will  you  explain  any  variances  be¬ 
tween  the  contents  of  that  paper  and  your  present  recollec¬ 
tion  of  the  true  facts? 

The  Witness:  Well,  here  it  says  in  the  first  paragraph, 
“I  followed  the  market  in  Phoenix  Silk  Corporation  daily 
since  the  purchase  of  the  eight  bonds  in  November,  1943. 

I  followed  the  market  through  the  sheets  furnished 
1674  to  me,  the  quotation  prices  given  to  me  the  quotation 
prices  given  to  me  by  Mr.  Eagan.  The  bonds  for 
sometime  in  the  latter  part  of  November  were  selling  at 
30-35.’  ’  You  must  have  told  me  from  the  sheets  you  had. 

The  Trial  Examiner :  So  only  knowledge  of  the  quotations 
from  30  to  35  was  gained  at  the  office  of  the  SEC  at  the  time 
he  was  interviewed. 

What  other  comment  have  you  got  to  change  the  meaning 
of  this? 

The  Witness :  What  influenced  me  here  to  buy  the  bonds 
was  the  change  in  price  of  32^  to  37,  where  subsequently 
I  had  spoken  to  Mr.  Tilt  and  the  liquidation  of  property  was 
what  really  influenced  me  to  buy  the  additional  bonds. 

The  Trial  Examiner:  Would  you  say  the  fact  that  the 
sheets  quoted  a  price  two  points  up  had  no  influence  on  your 
judgment? 

The  Witness :  I  would.  . 
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By  Miss  Antell: 

Q.  Did  it  attract  your  attention  to  the  bonds  on  that  day? 
A.  As  I  tried  to  explain  you — I  think  I  tried  to  explain  it, 
prior  to  this  statement  being  written,  that  I  checked  with 
Mr.  Tilt.  If  you  read  back  in  the  letter,  I  tried  to  bring 
that  out.  That  was  on  December  3rd,  before  I  ever  pur¬ 
chased  the  bonds.  You  see  what  is  put  in  there  before 

1675  my  conversation  with  Mr.  Tilt  and  I  want  to  give  the 
story  as  I  know  the  story. 

The  Trial  Examiner:  We  want  you  to  give  the  story  as 
you  know  it.  However,  you  have  already  testified  on  the 
record  here  that  Mr.  Eagan  did  give  you  the  quotes  from 
day  to  day. 

The  Witness :  That  is  right. 

The  Trial  Examiner:  And  you  also  state  here  that  on 
one  occasion,  December  3rd,  you  noticed  a  2-point  rise  in 
the  quotes  and  from  that  you  thought  that  some  action  had 
taken  place  and  the  bonds  might  go  higher  and  get  away 
from  you,  is  that  true? 

The  Witness :  That  would  be  correct  too. 

The  Trial  Examiner :  And  following  that,  you  telephoned 
Mr.  Lann  and  asked  what  happened  and  he  told  you  they 
sold  a  piece  of  property. 

The  Witness:  No,  I  knew  that  the  day  before.  You  sec 
I  tried  to  check  with  Tilt  the  day  before  and  I  checked  with 
him  on  the  third. 

The  Trial  Examiner:  Then  you  already  knew  that  they 
had  sold  a  piece  of  property? 

The  Witness :  I  did,  sir. 

The  Trial  Examiner :  Then  you  tried  to  get  in  touch  with 
Mr.  Tilt  and  you  had  to  wait  until  the  next  day  to  reach 
him? 

The  Witness :  That  is  correct. 

1676  The  Trial  Examiner:  How  about  this  reference  to 
Bimbaum.  Were  you  referred  to  Birnbaum  by  Mr. 

Lann? 

The  Witness :  I  was. 
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The  Trial  Examiner :  Is  it  a  fact  that  Egan  checked  with 
Birnbaum  and  told  you  that  there  were  15  bonds  offered 
at  37? 

The  Witness :  Yes,  sir. 

The  Trial  Examiner:  When  you  couldn’t  get  them  any 
cheaper,  you  bought  them? 

The  Witness:  Idid. 

The  Trial  Examiner:  Will  you  refer  to  page  3  of  the 
statement  ?  Explain  in  your  own  words  now  what  happened 
between  you  and  Mr.  Lann  as  far  as  arranging  to  re-sell 
the  bonds? 

The  Witness :  When  the  bonds  were  sold  out? 

The  Trial  Examiner:  Yes. 

The  Witness:  Well,  I  had  prior  given  Mr.  Lann  the 
proxies  to  go  down  and  vote  for  our  customers.  He  came 
back  from  the  meeting.  He  called  me  and  we  went  over  to 
his  office.  When  I  say  “we”,  I  mean  Mr.  Yokeman  and 
myself.  He  explained  to  us  about  the  property.  He  said 
he  was  a  little  disappointed,  due  to  the  fact  that  we  had 
estimated  the  value  of  the  property  around  $150,000,  and 
he  said,  in  his  opinion,  he  didn’t  think  they  could  get 
$100,000.  He  said  they  operate  a  small  -wing  for 
1677  themselves  and  they  are  doing  a  fairly  good  business, 
but  they  are  doing  it  for  other  people,  by  taking  in 
yarn  or  something.  I  don’t  just  recall  the  exact  words. 
He  also  said  the  first  two  floors  were  subject  to  floods  down 
there  and  they  weren’t  very  readily  rented.  He  said  a  true 
evaluation  would  be  around  $75,000  to  $100,000  rather  than 
what  we  figured  on  as  $150,000.  They  carried  the  state¬ 
ment  around  $300,000.  We  had  discounted  that  to  be  $150,- 
000,  when  we  first  went  over  the  picture,  before  I  ever 
bought  a  bond.  When  he  came  back  from  the  meeting  and 
told  us  he  was  disappointed  in  the  property  value  of  the 
Allentown  plant  and  he  said  they  thought  they  could  get 
$100,000,  but  he  doubted  that  they  could  get  $100,000  for  it. 
He  said,  “Don’t  get  discouraged.  You  can  hold  these  bonds 
if  you  want.  Since  I  was  somewhat  instrumental  in  help- 
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mg  you  ascertain  the  value  of  these  bonds,  I  will  purchase 
the  bonds  back  so  your  customers  won’t  sustain  any  loss.” 
Well,  we  had  sold  him  the  bonds  back.  We  didn’t  do  any¬ 
thing  on  that.  He  gave  us  the  data.  We  went  back  to  the 
office  and  we  figured  out  what  the  cost  of  the  bonds  were  to 
the  customer.  That  is  plus  the  5  per  cent  interest,  or  $50  a 
bond  that  they  received.  We  worked  out  in  my  office  with 
Mr.  Yokeman  and  myself — we  sat  down  and  figured  what 
we  could  sell  them  out  at  without  the  customers  having 
any  loss.  We  arrived  at  the  conclusion  to  sell  a 

1678  certain  block  of  bonds  at — I  can’t  recall  the  figure 
now — there  were  32  bonds,  22  of  mine  and  10  of  Mr. 

Yokeman ’s.  I  took  mine  out  somewheres  around  35  and  Mr. 
Yokeman  got  something  around  37.  I  spoke  to  Mr.  Eagan 
and  told  him  the  picture.  I  explained,  to  him  what  Mr.  Lann 
had  told  us.  Mr.  Eagan  called  Mr.  Lann  and  told  him  the 
story.  We  told  him  what  we  could  sell  them  to  him  at  or 
purchase  them  for  Wien  and  at  what  prices.  We  submitted 
them  to  him  and  he  took  them.  That  is  exactly  what  trans¬ 
pired  in  that  whole  picture. 

The  Trial  Examiner:  You  state  that  happened  on  March 
13,  is  that  a  correct  date? 

The  Witness:  I  would  say,  as  I  stated,  it  was  a  day  or 
two  after  the  meeting,  whatever  date  that  meeting  was.  He 
came  back  from  the  meeting.  I  wasn’t  sure  what  the  date 
was,  but  I  thought  the  meeting  was  around  the  11th  or  12th, 
and  the  following  day  would  be  around  the  13th. 

The  Trial  Examiner:  Now,  you  say  that  he  didn’t  tell  you 
and  you  didn’t  know  the  company  might  ask  for  tenders  on 
the  bonds.  That  is’nt  what  you  say  here? 

The  Witness :  When  we  first  discussed  it,  I  say  up  further 
in  front  in  that  letter,  that  I  was  informed  the  company 
would  pay  five  per  cent  interest  or  ask  for  tenders.  This 
last  paragraph  refutes  what  I  said  up  above. 

1679  (Discussion  was  had  off  the  record.) 

The  Trial  Examiner:  The  witness  refers  to  page  2 
of  his  written  statement,  where  he  says,  among  other  things, 


r>35 


that  he  was  told  by  Mr.  Lann  that  perhaps  the  company 
would  ask  for  a  tender.  In  connection  with  that  statement, 
he  now  wishes  to  make  some  comment  on  the  statement 
contained  on  page  4.  Tell  me  this,  instead  of  paraphrasing 
the  statement  on  page  4,  having  learned  in  October,  1943, 
that  the  company  had  $85,000  current  assets  to  pay  interest 
or  perhaps  ask  for  a  tender,  what  inquiry,  if  any,  did  you 
make  of  Mr.  Lann  at  the  time  you  were  negotiating  the  sale 
of  the  bonds  for  your  customers  in  connection  with  the 
tender? 

The  Witness:  Well.  Mr.  Lann  explained  to  us  that  the 
companv — T  Asked  him  what  he  was  going  to  do  with  the 
bonds,  or  Mr.  Yokeman  asked  him  that.  Mr.  Lann  says, 
“Well,  I  will  either  have  to  have  to  spot  to  place  them  or 
perhaps  I  may  have  to  carry  them,  waiting  for  a  chance  on 
a  tender/7  I  think  he  said,  “Waiting  for  a  call.” 

The  Trial  Examiner:  That  is  your  present  recollection 
of  the  conversation? 

The  Witness:  That  is  correct.  I  wasn’t  interested  in 
waiting  for  the  tender  as  long  as  I  could  get  my  customers 
out.  I  thought  I  was  the  only  one  w’ho  ever  bought 
1680  these  bonds  and  I  didn’t  know  where  I  stood  in  this 
picture. 

The  Trial  Examiner:  And  you  place  that  conversation 
as  a  couple  of  days  after  the  annual  meeting? 

The  Witness :  That  is  right.  It  may  have  been  a  day  or 
two  after.  I  think  it  was  a  day  after  he  got  back  or  the  day 
he  got  back  from  the  meeting.  I  didn’t  know  whether  the 
meeting  was  on  the  11th  or  12th  of  March  or  May,  or  what¬ 
ever  it  was.  It  was  either  the  11th  or  12th  of  March,  1944. 

The  Trial  Examiner:  With  that  much  on  the  record,  which 
actually  pertains  to  the  statement,  I  will  sustain  the  objec¬ 
tion  and  leave  that  statement  off  the  record  because  the  wit¬ 
ness  states  a  variance  between  the  fact  and  what  was  set 
forth  here  on  the  statement. 

Miss  Antell:  Exception. 
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The  Trial  Examiner :  I  refer  to  one  statement  on  page  2 
as  strengthening  my  reason  for  leaving  this  statement  off 
the  record.  The  statement  is  as  follows:  “When  on  De¬ 
cember  3rd,  I  told  Lann  that  I  was  interested  in  block  of 
bonds,  he  might  have  understood  it  to  be  at  least  10  bonds.” 
The  statement  is  too  general  to  be  considered  entirely  bind¬ 
ing  on  the  witness. 

Miss  Antell:  Exception.  However,  with  respect  to  the 
first  page  thereof,  may  I  offer  that  in  evidence? 

The  Trial  Examiner:  No,  the  witness  has  testified  defi¬ 
nitely  that,  although  precise  statements  are  made 

1681  on  page  1  here,  that  he  wTas  actually  moved  by  some 
other  consideration  to  buy  the  bonds. 

By  Miss  Antell: 

Q.  Was  it,  however,  one  of  the  considerations - 

The  Trial  Examiner:  He  has  already  testified  that  the 
price  rise  was  a  consideration.  I  will  sustain  the  objection 
and  leave  it  off  the  record  in  fairness  to  the  respondent. 

If  you  w’ant  to  ask  him  further  questions  arising  out  of 
that  statement  or  w*hy  and  wrhat  prompted  him  to  make  a 
particular  statement,  why,  go  ahead. 

•  ••••*•  *  * 

The  Trial  Examiner :  The  Commission  has  produced  what 
is  indicated  as  Phoenix  Silk  Corporation  debenture  5% 
bonds,  due  1968,  quotations  for  bonds  with  stock  from  Na¬ 
tional  Quotation  Service,  and  it  is  presented  as  a  correction 
or  a  better  statement  of  wiiat  is  now  in  the  record  as  Com¬ 
mission’s  Exhibit  No.  2.  This  will  be  marked  as  Commis¬ 
sion’s  Exhibit  No.  2-A. 

(The  same  was  received  in  evidence  and  marked  as  Com¬ 
mission’s  Exhibit  2-A.) 

•  ••••••  •• 

1682  By  Miss  Antell: 

Q.  Mr.  Young,  shortly  after  you  made  that  purchase  on 
November  16,  1943 - 
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The  Trial  Examiner:  Wait  a  moment.  We  were  working 
on  that  statement  of  his  before  the  intermission.  Do  you 
want  to  examine  him  on  anything  contained  in  that  state¬ 
ment,  considering  that  he  is  a  possible  adverse  witness  ? 

Miss  Antell :  Yes,  I  would  like  to  continue  with  the  exam¬ 
ination  of  various  matters  set  forth  in  the  statement,  in  view 
of  the  fact  that  you  have  ruled  that  the  statement  itself  is 
not  permissible. 

The  Trial  Examiner:  I  now  make  a  ruling  that  you  can 
examine  him  as  an  adverse  witness  on  anything  contained 
in  the  statement  which  he  gave  the  Commission.  Indicate 
by  your  questions  that  you  are  examining  him  on  the  con¬ 
tents  of  that  statement.  I  suggest  that  you  offer  it  as  an 
exhibit  for  identification. 

Miss  Antell:  May  the  said  statement  of  Wilfred  J.  Young, 
dated  March  29,  1944,  be  marked  as  an  exhibit  for  identi¬ 
fication. 

The  Trial  Examiner:  That  will  be  marked  Corn- 
1683  mission’s  Exhibit  43  for  identification. 

(The  same  was  received  as  an  exhibit  for  identi¬ 
fication  and  marked  Commission’s  Exhibit  43  for  identi¬ 
fication.) 

By  Miss  Antell: 

Q.  Shortly  after  you  made  that  first  purchase  of  four 
bonds,  on  November  16,  1943,  I  understood  that  you  had  a 
conversation  with  Mr.  Eagan  with  respect  to  giving  M.  S. 
Wien  and  Company  preference  in  any  trades?  A.  Yes,  I 
believe  that  is  correct. 

Q.  Is  that  true? 

Mr.  Prager:  If  the  answer  is  yes,  I  have  no  objection.  If 
he  is  going  to  go  on  to  give  the  conversation  between  him 
and  Mr.  Eagan,  I  object  to  that. 

By  Miss  Antell: 

Q.  What  did  you  tell  him  with  respect  to  M.  S.  Wien  and 
Company  at  that  time?  A.  Mr.  Eaean  stated  to  me - 
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Mr.  Prager :  Will  the  witness  confine  himself  to  the  ques¬ 
tion  of  what  he  said  and  not  what  Mr.  Eagan  said. 

The  Trial  Examiner :  Just  answer  what  you  said. 

The  Witness:  Well,  I  said  yes. 

•  ••••••  •  « 

1684  By  Miss  Antell : 

Q.  Mr.  Young,  did  you  sign  this  statement,  Commission’s 
Exhibit  43  for  identification  ?  A.  I  did. 

Q.  Did  you  at  the  time  you  signed  that  statement,  read 
the  statement?  A.  Hurriedly. 

Q.  Did  you  make  the  various  corrections  indicated  in  ink 
on  said  statement?  A.  I  did. 

Q.  And  the  initials  appearing  beside  your  corrections, 
whose  initials  are  those?  A.  Mine. 

1685  Q.  Your  initials  being  what?  A.  W.  J.  Y. 

Q.  And  you  made  that  correction  on  page  1  of  the 
statement?  A.  That  is  correct. 

Q.  You  read  that  page  at  the  time?  A.  Hurriedly,  yes. 
Q.  And  that  was  the  only  correction  that  you  made  at 
that  time?  A.  That  is  correct. 

The  Trial  Examiner:  Well,  now,  you  are  not  trying  to 
qualify  this  statement  to  be  offered  in  evidence. 

By  Miss  Antell: 

Q.  At  the  time  you  made  this  statement - 

The  Trial  Examiner:  Ask  him  if  any  statement  in  that 
four-page  written  statement  that  is  now  marked  Commis¬ 
sion’s  Exhibit  43  for  identification,  which  you  think  is  per¬ 
tinent  to  the  inquiry — I  suggest  that  you  read  it,  ask  him 
if  he  made  it,  ask  him  if  it  is  true  and  if  he  wants  to 
qualify  it. 

•  *  •  *  •  •  •  •  * 

1687  By  Miss  Antell : 

Q.  Now,  what  is  untrue  about  that  statement  that  I  just 
read  to  you:  “I  followed  the  market  in  Phoenix  Silk  Cor¬ 
poration  bonds  daily  since  my  purchase  of  8  bonds - ” 
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The  Trial  Examiner :  He  says  he  followed  it  by  a  certain 
method  and  he  started  to  explain  his  method. 

The  Witness:  I  get  the  quote  maybe  anywheres  from 
10 :00  to  11 :00  in  the  morning.  That  is  all  I  see  all  day  long. 
Unless  I  have  an  interest  in  the  picture,  then  I  go  into  Mr. 
Eagan  and  ask  him  what  the  market  is. 

By  Miss  Antell : 

Q.  Did  you  make  this  statement  and  is  it  true:  “The 
bonds  for  some  time  in  the  latter  part  of  November 

1688  were  being  quoted  at  30-35.  ”  A.  I  don’t  recall  know¬ 
ing  the  quotes  in  the  market,  but  you  told  me  from  the 

sheets,  that  is  what  the  market  was  prevailing.  You  had 
some  kind  of  a  chart.  As  far  as  I  was  concerned,  X  wouldn’t 
know. 

Q.  Did  you  make  this  statement  and  is  it  true:  “On 
December  3rd,  I  noted  from  the  price  sheet  given  to  me  by 
Mr.  Eagan  that  Phoenix  bonds  were  quoted  on  that  day  at 
32^4-37.”  A.  Yes,  but  I  had  called  Mr.  Tilt  prior  to  that 
and  found  out  of  the  liquidation  of  the  property.  Then 
when  the  sheet  came  to  me,  I  noticed  the  market  change. 

Q.  Is  that  statement  in  itself,  however,  true:  “On  De¬ 
cember  3rd,  I  noted  from  the  price  sheet  given  to  me  by 
Mr.  Eagan  that  Phoenix  bonds  were  quoted  on  that  dav  at 
321/2-37.”  A.  Yes. 

Q.  Is  this  statement  true:  “The  rise  in  price  in  these 
bonds  led  me  to  believe  that  some  action  had  taken  place 
and  perhaps  the  bonds  would  move  higher  and  would  get 
away  from  me.”  A.  The  statement,  in  sum  and  substance, 
is  correct,  but  the  real  reason  was  the  liquidation  of  that 
property  which  I  tried  to  tell  you  and  Mr.  Cohen  that  I 
called  Mr.  Tilt  and  he  told  me  the  second  property — that  is 
what  influenced  me  to  buy  the  bonds,  more  so  than  anything 
else.  Market  had  no  bearing  because  I  had  estab- 

1689  lished  in  my  mind  that  a  liquidating  interval  in  those 
bonds  was  around  50  to  70. 
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Q.  Is  this  statement  true:  “I  then  got  in  touch  with  Mr. 
Eagan  and  asked  him  to  check  the  market  and  find  out  if 
there  were  any  offerings  and  that  I  was  interested  in  more 
than  a  few  bonds - ”  A.  That  is  correct. 

•  ••••••  #• 

By  Miss  Antell: 

Q.  Is  this  statement  true:  “He  checked  the  market  and 
informed  me  that  there  were  no  large  offerings  around. 
There  were  only  one  or  two  offered.”  A.  Correct. 

•  ••••••  •  • 

1692  Q.  Did  you  make  this  statement:  “When  on  De¬ 
cember  3rd,  I  told  Lann  that  I  was  interested  in  a 

block  of  bonds,  he  might  have  understood  it  to  be  at  least 
ten  bonds.” 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Well,  I  will  allow  the  witness  to 
answer  whether  or  not  he  made  the  statement,  but  it  won’t 
mean  anything  as  far  as  my  consideration  is  concerned. 

The  Witness :  To  me  that  statement  of  ten  bonds — I  think 
you  said  it  might  have  been  five  or  ten  and  I  said  yes.  I 
couldn’t  tell  what  Mr.  Lann  would  think  or  how  much  pur¬ 
chasing  power  I  would  have  or  what  he  thought  a  block 
would  be. 

The  Trial  Examiner:  Any  speculative  statement  in  this 
written  statement  would  automatically  be  ruled  out  if  you 
offered  it,  so  I  suggest  that  you  pass  by  any  speculative 
statements  contained  in  that  written  statement. 

By  Miss  Antell: 

Q.  Did  you  make  this  statement : 1  ‘  Lann  said  that  I  should 
get  in  touch  with  Bimbaum,  that  Bimbaum  had  an  interest 
in  selling  bonds  a  few  days  before.”  A.  That  statement, 
as  I  recall,  or  Mr.  Lann’s  statement — I  spoke  to  Lann  that 
day  after  Mr.  Eagan  had  told  me  there  were  only  one  or  two 
bonds  offered.  I  spoke  to  Lann  and  to  the  best  of  my 

1693  knowledge  I  said,  “Joe,  I  am  interested  in  a  block  of 
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bonds.”  He  said,  “For  you  personally?”  I  said, 
“For  my  customers.”  He  said,  “I  will  tell  you  what  you 
do :  You  get  in  touch  with  Birnbaum,”  which  I  did.  I  men¬ 
tioned  no  bonds  or  amount.  I  didn’t  even  know  the  price. 

Q.  Did  Mr.  Lann  at  that  time  tell  you  how  many  bonds 
were  available?  A.  No. 

Q.  He  merely  told  you  to  get  in  touch  with  Birnbaum? 
A.  That  is  correct. 

Q.  Is  this  statement  true,  and  did  you  make  it:  “I  got 
in  touch  with  Mr.  Eagan  and  told  him  that  Lann  said  that 
Birnbaum  was  in  touch  with  bonds  and  that  he  was  to  call 
him.”  A.  That  is  correct. 

Q.  You  made  that  statement?  A.  That  is  correct. 

Q.  Did  you  make  this  statement  and  is  it  true:  “I  asked 
Mr.  Eagan  what  the  market  was  and  how  many  bonds  he 
had  to  offer.”  A.  That  is  correct. 

Q.  Is  this  statement  true:  “Eagan  checked  with  Birn¬ 
baum  and  told  me  there  were  15  bonds  offered  at  37.”  A. 
That  is  right. 

Q.  Did  you  make  this  statement  and  is  it  true :  “  I  asked 
him  if  they  would  come  cheaper  and  Eagan  told  me  that 
his  interest  was  at  a  price  of  37,  so  I  said,  “Buy  the 
1694  bonds.”  A.  That  is  correct. 

Q.  Is  that  your  language  ?  A.  That  is,  yes. 

•  ##••#*  •• 

1696  Q.  Did  you  make  this  statement  and  is  it  true: 

“Mr.  Lann  asked  if  we  could  turn  over  the  proxies 
to  him  as  he  wanted  to  go  down  and  attend  the  annual  stock¬ 
holders’  meeting.”  Did  you  make  that  statement?  A.  I 
did. 

Q.  Did  you  make  this  statement  and  is  it  true:  “When 
he  returned,  I  believe - 

Mr.  Prager:  I  haven’t  been  objecting,  but  I  must  object 
to  all  that’s  gone  before  with  respect  to  is  it  true. 
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By  Miss  Antell: 

“When  he  returned,  I  believe  it  was  a  day  after  the 
meeting,  which  I  believe  was  held  on  March  11th  or  12th, 
1944,  Mr.  Lann  telephoned  me  and  wanted  to  discuss  with 
with  me  what  took  place  at  the  meeting.”  Did  you 

1697  make  that  statement?  A.  I  did. 

Q.  Is  that  your  language,  Mr.  Young?  A.  I 

think  so. 

Q.  Did  you  make  this  statement:  “On  March  13,  which 
was  the  day  Lann  telephoned  me,  I  went  to  his  office  with 
Mr.  Yokeman.”  A.  That  is  correct. 

Q.  “Lann  told  me  what  took  place  at  the  meeting  and 
stated  that  he  was  a  little  disappointed,  especially  from 
a  real  estate  angle  or  property  value.  The  property  was 
carried  at  approximately  $300,000  and  that  they  antici¬ 
pated  they  could  get  $150,000,  but  they  couldn’t  even  get 
$100,000.”  A.  That  is  correct. 

•  ••••••  •  • 

1698  Q.  “At  that  point  he  felt  a  little  disappointed  and 
said  since  he  was  instrumental  in  getting  us  in  it, 

if  we  want  to  sell  them  out,  he  will  pay  us  35%  or  35% 
for  32  bonds.”  A.  That  is  not  exactly  correct.  He  didn’t 
give  us  any  price  we  would  pay.  He  said  he  would  be  glad 
to  take  our  customers  without  a  loss.  We  went  back  to 
the  office,  and  Mr.  Yokeman  and  I  sat  down  and  figured  out 
the  price  at  which  we  could  offer  the  bonds  to  Wien.  We 
contacted  our  customers  and  told  them  the  situation  and 
they  told  us  to  dispose  of  them.  When  we  disposed  of  them, 
we  had  figured  the  prices.  I  see  according  to  this  I  got 
35%  or  35%  for  22  bonds  and  Yokeman  got  37  for  ten. 
That  was  arrived  at  so  that  I  got  less  profit  and  he  got  a 
little  more,  s*o  nobody  has  lost.  We  told  Mr.  Eagan  about 
this.  He  called  Mr.  Lann  and  he  called  Mr.  Lann.  We 
made  an  offering  to  Mr.  Lann  where  if  he  wanted  to  at 
that  time,  he  could.  We  wanted  to  get  out  of  the  picture. 
We  offered  22  bonds  at  35  and  a. fraction  and  ten  bonds  at 
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37  and  a  fraction,  I  think.  I  am  not  sure  of  the  prices.  He 
accepted  the  offer.  We  bought  them  for  his  account  from 
our  customers. 

Q.  Did  you  make  this  portion  of  the  statement:  “At 
that  point  he  felt  a  little  disappointed  and  he  said,  since 
he  was  instrumental  in  getting  us  in  it,  if  we  want  to 

1699  sell  them  out — ”  A.  I  don’t  quite  get  the  last  part 
of  it,  Miss  Antell. 

Q.  I  read  you  a  statement  —  A.  Where  is  this  ? 

Q.  On  page  3.  “At  that  point  he  felt  a  little  disappointed 
and  he  said  1  was  instrumental  in  getting  us  in  it,  if  we 
want  to  sell  them  out.”  Did  you  make  that  portion  of  the 
statement?  A.  I  believe  I  made  a  statement  somewhat  to 
that  effect. 

•  ••••••  •  # 

1700  Q.  Did  you  make  this  statement:  “Neither  dur¬ 
ing  our  discussion  on  March  13  at  Lann’s  office,  nor 

at  any  other  time,  did  Lann  tell  me  or  did  I  ever  know  that 
the  company  was  definitely  contemplating  and  was  making 
arrangements  for  asking  for  tenders  on  the  bonds.”  A. 
You  see  that  paragraph  was  one  of  the  paragraphs  I  want 
to  qualify  because  originally  in  our  discussion  he  said  they 
would  probably  pay  interest  or  ask  for  tenders  or  both. 

The  Trial  Examiner:  You  are  talking  about  two  different 
dates. 

Mr.  Prager:  May  1  interrupt  and  say  that  the  question, 

talkings  about  any  other  time - 

Miss  Antell :  The  statement  also  shows  definitely  making 
arrangements. 

1701  Mr.  Prager:  You  can’t  show  any  place  in  the 
record  where  there  was  anything  definite  about  a 

tender.  That  is  the  whole  problem. 

The  Trial  Examiner:  As  far  as  this  witness  and  his 
statement  is  concerned,  he  makes  a  statement  that  in  ob¬ 
jecting,  I  believe,  it  was,  Mr.  Lann  told  him  that  tenders 
might  be  made.  Now,  in  the  latter  part  of  his  written 


344 


statement  he  says  that  Lann  didn’t  tell  him  that  tenders 
were  definitely  going  to  be  made.  In  qualifying  that  word, 
“definitely,”  it  goes  back  to  the  first  date.  I  want  him 
to  tell  us  whether  or  not,  just  before  or  at  or  about  the 
time  he  sold  the  bonds,  Lann  said  anything  about  tenders. 

The  Witness:  He  did  to  this  extent:  He  stated  that, 
“I  would  buy  the  bonds  back  or  however  you  could  hold 
them.  Either  Mr.  Yokeman  or  I  said  to  Mr.  Lann,  “Well, 
what  are  you  going  to  do  with  them.”  He  said,  “Wei!, 
I  may  be  able  to  place  them.  If  I  can’t  place  them,  I  will 
have  to  lug  them  and  take  my  chance  on  a  tender.”  That 
was  the  words  he  gave  me.  I  wasn’t  interested  in  a  tender 
if  I  could  get  my  customers  out  because  I  did  know  where 
we  stood,  what  with  the  SEC  investigation  on  the  bonds, 
and  I  felt  if  we  could  get  rid  of  the  picture,  we  would  be 
better  off. 

By  Miss  Antell: 

Q.  Is  that  the  only  statement  Mr.  Lann  made  to 
1702  you  with  respect  to  the  tender?  A.  That  is  all  I 
recall,  Miss  Antell. 

Q.  Did  he  tell  you  at  that  time  when  you  were  over  at 
his  office - 

The  Trial  Examiner:  If  that  is  all  he  said,  he  didn’t  tell 
him  anything  else. 

The  Witness:  I  am  trying  to  give  you  the  testimony  as 
I  recall  it. 

By  Miss  Antell: 

Q.  Did  Lann  ever  tell  you  that  the  company  was  defi¬ 
nitely  contemplating  or  was  making  arrangements  for  ask¬ 
ing  for  tenders  on  the  bonds?  A.  No. 

Q.  Did  Lann  tell  you,  at  the  time  you  were  at  his  office, 
shortly  after  the  stockholders  meeting  on  March  8,  1944, 
that  the  company  had  approximately  $71,000  available 
for  the  purchase  of  said  debentures  upon  tender?  A.  There 
was  something  said,  but  not  regarding  any  amounts  of 


345 


money.  We  knew  that  they  could  continue  to  pay  interest 
because  their  business  was  still  going  along  and  earning 
money.  We  knew,  from  our  discussions  in  the  past  on  the 
sale  of  the  property,  that  any  excess  money  would  have  to 
go  to  liquidation  of  debt. 

•  ••••*•  •  • 

1703  The  Trial  Examiner:  Did  he  ever  tell  you  any¬ 
thing  from  which  you  might  reasonably  conclude  that 

the  corporation  had  any  money  which  the  company  could 
use  to  ask  for  a  tender  of  the  bonds? 

1704  The  Witness:  WTien  there  was  $85,000  of  net 
quick  assets  there  and  four  hundred  and  some  odd 

thousand  dollars  in  bonds  outstanding,  at  that  price  I  fig¬ 
ured  they  could  liquidate  and  they  could  get  all  the  bonds 
in  pretty  near  to  par,  providing  they  sold  the  properties 
and  cash  on  hand  and  the  bonds  would  be  real  cheap. 
**#••*•  •  • 

1705  By  Miss  Antell: 

Q.  You  made  the  statement,  on  page  2  of  Commission’s 
Exhibit  43  for  identification:  “At  that  time” — referring 
to  October  1943 — ‘  ‘  he  set  a  price  that  he  thought  the  bonds 
would  sell  at  somewheres  around  60  to  70.  And  among 
other  things,  he  said  the  company,  with  $85,000  net 
current  assets  ought  to  be  able  to  pay  interest  or 

1706  that  perhaps  they  would  ask  a  tender.” 

•  ••••••  mm 

By  Miss  Antell: 

Q.  Is  that  statement  true?  A.  Yes. 

The  Trial  Examiner:  Is  it  true  without  limitation? 

The  Witness:  Well,  as  far  as  I  can  remember,  that  state¬ 
ment  is  as  I  recall  it. 

By  Miss  Antell: 

Q.  That  was  in  October,  1943?  A.  That  is  when  we  first 
went  over  to  talk  to  Mr.  Lann.  We  figured  out  there 
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1707  was  net  current  assets  of  $85,000  and  tlie  property 
value  they  carried  there  was  somewheres  around 

$300,000  to  $400,000,  which  we  discounted  to  a  fair  valua¬ 
tion,  which  we  thought  was  a  fair  valuation  of  around 
$150,000  for  the  property. 

The  Trial  Examiner:  Did  you  know  how  much  of  tha* 
$85,000  would  be  required  to  pay  a  five  percent  interest 
item? 

The  Witness:  Yes,  sir. 

The  Trial  Examiner:  How  much? 

The  Witness:  About  twenty  and  some  odd  thousand 
dollars. 

The  Trial  Examiner:  Which  would  leave  $65,000  avail¬ 
able  for  tenders? 

The  Witness:  I  would  presume  so.  The  company  had 
the  use  of  it.  They  were  still  a  going  business.  I  don’t 
know  how  much  they  would  use  for  their  business,  but 
I  know  the  interest  on  that  would  only  come  to  about 
twentv  and  some  odd  thousand  dollars.  I  think  there 
were  $420,000  worth,  which  would  amount  to  $21,000 
interest. 

1708  The  Trial  Examiner:  Did  you  give  any  consid¬ 
eration,  in  the  course  of  offering  to  sell  or  selling 

the  bonds  of  your  customers  to  Wien  &  Company,  to  the* 
possibility  that  the  company  might  ask  for  tenders  of 
bonds  ? 

The  Witness:  No. 

The  Trial  Examiner:  Did  you  receive  any  information 
from  Mr.  Lann  which  might  give  you  a  reasonable  basis 
for  considering  whether  or  not  it  would  be  to  the  advan¬ 
tage  of  your  customers  to  tender  bonds  rather  than  to  sell 
them  to  Mr.  Lann? 

The  Witness:  Well,  at  that  time  I  did  not  know  what 
was  going  on  in  the  picture  outside  of  what  we  heard  and 
the  property  value  and  so  forth.  I  did  not  know  whether 
the  company  was  going  to  continue  or  liquidate  the  busi- 
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ness,  but  I  felt  where  there  is  smoke  there  is  fire  and  we 
would  just  as  soon  wash  our  hands.  That  is  our  bread 
and  butter. 

The  Trial  Examiner:  You  mean  your  personal  reason 
for  selling  was  the  fact  that  the  SEC  was  making  an 
investigation? 

The  Witness:  Not  only  that,  but  I  say  together  with  tin* 
report  we  received  back  about  the  property  values.  We 
carried  the  property  at  $150,000  and  the  report  came 
back  that  if  they  got  $80,000  to  $100,000 — they  are 
asking  $100,000,  if  they  got  $50,000  or  $80,000 — 

1709  1  do  not  recall  the  exact  amount,  but  it  was  under¬ 
stood  what  we  had  estimated  at  $150,000. 

The  Trial  Examiner:  Did  vou  ever  receive  anv  inf or- 

•  w 

niation  from  any  source  which  might  lead  you  to  reason¬ 
ably  conclude  that  your  customers  would  do  better  or  do 
as  well  by  offering  to  sell  your  bonds  to  the  company  under 
a  tender  arrangement  than  by  selling  them  to  Wien? 

The  Witness:  Well,  1  will  say  no,  wc  did  not  consider 
any  tender. 

*#*••**  •• 

1710  The  Trial  Examiner:  In  any  event,  my  question 
is  intended  to  find  out  from  this  witness  the  extent 

of  any  information  he  had  on  either  the  actuality  or  th<* 
possibility  of  a  tender  to  the  company  at  any  price.  So 
far  he  has  successfully  evaded  answering  that  question. 

The  Witness:  I  do  not  want  to  evade  it.  As  I  said 
originally,  when  we  purchased  the  bonds  there  would  be 
a  payment  of  5 (/.  or  possibly  a  tender,  but  after  that,  after 
the  report  came  back  from  the  meeting,  all  I  was  told  about 
the  situation — I  did  not  consider  or  hear  anything  about 
a  tender  being  asked  for.  I  knew  nothing  of  a  tender 
being  asked  for,  if  that  is  what  you  want  to  know. 

•  ••*•••  *  * 

1711  Q.  Did  you  tell  your  customers,  at  the  time  you. 
purchased  those  bonds  from  them,  for  M.  S.  Wien 
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&  Company,  anything  about  a  tender?  A.  I  cannot  re¬ 
call  that ;  I  could  not  say  yes  or  no  that  we  did  or  did  not. 

**••*•*  •• 

1713  Q.  Did  you  tell  your  customers  what  Mr.  Lann 
had  told  you  about  the  valuation  of  the  property? 
A.  1  did. 

Q.  What  did  you  tell  them?  A.  1  told  them  that  the 
picture  did  not  look  as  well  as  we  had  originally  told 
them  about  it  and  that  we  had  carried  the  figure  of  around 
$150,000  and  we  did  not  think  we  could  get  $100,000  for  it. 
As  long  as  we  had  a  small  profit  in  it,  I  thought  it  might 
be  smart  to  sell  it. 

Q.  In  that  conversation  which  you  had  with  Mr.  Lann, 
did  Mr.  Lann  mention  any  amount  of  money  that  the  com¬ 
pany  had  available  for  the  purchase  of  bonds?  A.  1  do 
not  recall  that. 

The  Trial  Examiner:  Did  you  tell  your  customers,  in 
the  course  of  acting  as  broker  for  Wien  &  Company,  that 
the  company  had  or  did  not  have  any  amount  of  money 
available  for  tenders? 

The  Witness:  No,  I  did  not  mention  tenders  to  them. 

#••••*•  #  * 

1716  By  Miss  Antell: 

Q.  With  respect  to  the  purchase  that  was  made  by 
Masterson  &  Company  on  December  3rd,  1943,  when  did 
you  get  your  orders  from  your  customers?  A.  Well,  I 
would  say  sometime  in  the  morning,  before  11  o’clock,  1 
would  say. 

Q.  Did  you  have  those  orders  at  the  time  you  asked  M  r. 
Eagan  to  check  the  market  for  you?  A.  Yes. 

1717  Q.  As  definite  orders?  A.  Well,  some  of  my  cus¬ 
tomers  left  the  order  with  me.  They  said  “If  you 

think  they  are  all  right,  take  them  on  for  me.” 

•  ••••••  •  • 
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1722  By  Miss  Antell: 

Q.  You  stated,  I  believe,  that  you  had  a  talk  with 
Mr.  Eagan  with  reference  to  giving  M.  S.  Wien  & 
Company  preference  in  the  trading  of  Phoenix  bonds,  is 
that  correct?  A.  1  think  Mr.  Eagan  spoke  to  me  and  he 
said  to  me,  “By  any  chance  did  you  get  this  information 
through  M.  !S.  Wien?”  1  said  “Yes,  Joe  Lann  had  opened 
up  his  files  to  me  and  we  had  gone  over  the  picture.”  He 
said,  “Do  you  not  think  it  would  be  a  nice  gesture  to  give 
them  a  crack  at  the  market?”  I  said  “Yes.” 

Q.  When  did  you  have  that  conversation?  A.  After 
that  purchase,  the  first  purchase  of  four  bonds. 

1723  1  think  it  was. 

Q.  That  was  on  November  16, 1943?  A.  1  think  so. 

Q.  Do  you  know  whether  Eagan  did  give  M.  S.  Wien  <k 
Company,  as  you  expressed  it,  a  crack  at  these  bonds  for 
trading  with  any  other  broker?  A.  I  cannot  tell  Mr.  Eagan 
what  to  do;  he  does  what  he  pleases. 

Q.  Did  you  have  any  conversations  with  Mr.  Lann  around 
February  or  early  in  March,  1944,  with  respect  to  obtain¬ 
ing  proxies  from  your  customers  for  the  annual  stock¬ 
holders  meeting  to  be  held  on  March  8,  1944?  A.  Yes. 

Q.  What  was  that  conversation?  A.  As  I  recall,  Mr. 
Lann  said  to  me,  “Can  you  get  me  those  proxies?  1  in¬ 
tend  to  have  somebody  go  down  and  represent  us  at  th** 
meeting.”  1  said  I  thought  I  could.  I  contacted — I  think 
I  got  the  proxies,  additional  proxies,  from  Mr.  Lann,  mailed 
them  to  my  customers  and  asked  them  if  they  would  sign 
them  and  send  them  in,  that  we  had  a  representative  going 
down  to  the  meeting  to  represent  us.  A  day  or  two  late?* 
I  received  the  proxies,  which  I  then  brought  over  to  Mr. 
Lann  and  turned  them  over  to  him. 

•  ••••••  #  • 

1724  Q.  How  about  this  proxy  that  I  now  show  you, 
which  is  Commission’s  Exhibit  13?  A.  I  had  Mr. 

Eagan  sign  this  with  permission  of  my  customers. 
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Q.  Did  you  submit  that  proxy  to  Mr.  Eagan  for  signa 
ture?  A.  I  did. 

Q.  When  you  submitted  it  to  him  for  signature,  was  the 
name  of  George  M.  Jaffin  on  that  proxy?  A.  I  think  so; 
I  cannot  swear,  but  I  think  Jaffin  was  in  there  because  he 
said — 1  think  I  asked  him  who  Jaffin  was.  That  is  the 
only  recollection  I  have  of  it. 

Q.  When  did  you  ask  him  who  Jaffin  was?  A.  When 
he  gave  me  these  proxies. 

Q.  What  did  he  tell  you?  A.  He  said  that  he  was  an 
attorney;  that  is  all  I  know.  I  never  met  Jaffin  and  do 
not  know  him. 

Q.  What  did  he  tell  you  with  respect  to  the  name  of 
Jaffin  appearing  on  that  proxy?  A.  He  would  go  down 
and  represent  us,  or  somebody  else. 

Q.  That  Jaffin  was  going  down  to  represent  you?  A. 
Well,  represent  Wien ;  somebody  was  going  down  to  repre¬ 
sent  Wien  &  Company  and  I  presume  it  was  Jaffin. 

•  *•••••  #  • 
1726  By  Miss  Antell: 

Q.  Did  you  understand  that  Jaffin  was  going  to  represent 
your  customers  at  that  stockholders  meeting? 

Mr.  Prager:  1  object  to  that. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness:  We  turned  this  over  to  M.  S.  Wien  &  Com 
pany  and  he  was  to  vote  us  or  through  a  nominee  of  his. 
That  is  all  I  know  about  it. 

By  Miss  Antell: 

Q.  Did  Mr.  Lann  tell  you  that  he  was  going  to  attend 
the  stockholders  meeting?  A.  He  told  me  he  was  going 
down,  yes. 

Q.  Did  he  tell  you  that  he  would  give  you  a  report  of 
what  occurred  at  that  stockholders  meeting?  A.  X  think 
I  asked  him. 
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Q.  You  asked  liim  to  give  you  a  report?  A.  I  wanted 
to  know  what  went  on. 

Q.  After  that  stockholders  meeting,  Mr.  Lann  telephoned 
you?  A.  That  is  correct. 

Q.  Did  he  ask  you  to  come  over  to  his  office?  A.  Yes. 

Mr.  Prager:  Mr.  Examiner,  we  have  been  through 
1727  all  this  once. 

By  Miss  Antell: 

Q.  Did  he  tell  you  what  the  purpose  of  your  going  over 
to  his  office  was? 

Mr.  Prager:  I  object. 

The  Trial  Examiner :  Overruled. 

Mr.  Prager:  Exception. 

The  Witness:  He  told  me  to  come  over,  that  he  just  go; 
back  from  the  meeting,  to  come  over  and  he  would  discuss 
it  with  me.  I  turned  around  to  Mr.  Yokeman  and  said, 
‘‘You  are  interested  in  this,  so  you  better  come  over  too.’’ 

*•**••*  *  • 

1734  Q.  Now,  in  connection  with  the  statement  that  you 
made,  you  testified  that  some  of  it  was  your  lan¬ 
guage  and  some  of  it  was  Miss  Antell ’s,  and  some  of  it  was 
Mr.  Cone’s?  A.  That  is  right.  They  tried  to  help  me  in 
filling  it  out. 

*••••••  *  * 

1741  By  Mr.  Prager: 

Q.  Did  you  arrange  the  price  of  the  sale  to  Wien? 
A.  I  had  Mr.  Eagan  make  an  offering  to  Wien  &  Company 
at  a  price. 

Q.  Did  you  fix  the  price?  A.  Yes. 

Q.  Did  that  price  include  any  commission  to  Masterson  ? 
Miss  Antell:  Objection. 

The  Trial  Examiner:  Sustained. 

Miss  Antell:  May  I  show  the  Trial  Examiner  Commis¬ 
sion’s  Exhibit  11,  which  sets  forth  the  nature  of  the  trans- 


352 


action  and  shows  that  the  purchases  were  made  by  Frank 
C.  Masterson  from  their  customers  for  the  account  of  M.  S 
Wien  &  Company?  There  was  no  commission  paid,  how 
ever. 

The  Trial  Examiner:  There  is  no  reason  why  we 
1742  should  discuss  the  evidence  that  is  already  in  the 
record.  1  make  the  ruling  on  the  various  questions 
that  are  asked. 

*#•**••  •  * 

1745  Q.  Did  you  subsequently  learn  that  a  second  piece 
of  property  was  sold?  A.  I  did. 

Q.  Did  you  know  that  the  moneys  from  the  sale  of  these 
properties  were  to  be  available  for  interest  or  tenders? 

•  •••••••#« 

The  Witness:  Yes. 

By  Mr.  Prager: 

Q.  Did  the  amount  of  money  realized  from  the  sale  of  the 
property  come  to  your  attention?  A.  You  mean  the  sec¬ 
ond  property? 

Q.  Yes.  A.  Xo,  not  to  my  knowledge.  You  mean  direct 
information  ? 

Q.  Had  you  known  it  in  any  way?  A.  I  heard  the  prop¬ 
erty,  from  hearsay  again,  I  thought  it  was  sold  from 
$75,000  to  $85,000,  if  I  recall. 

The  Trial  Examiner:  Overruled. 

•  •#****##• 

All  the  information  came  to  him  apparently  from  Mr. 
Lann. 

1746  By  Mr.  Prager: 

Q.  In  connection  with  your  purchase,  or  the  purchase  by 
Masterson  &  Company  of  fifteen  bonds,  I  believe  you  tes¬ 
tified  that  Mr.  Eagan  told  you  the  market  was  thin?  A. 
That  is  correct. 
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Q.  You  then  made  a  personal  call  to  Mr.  Lann?  A.  I 
spoke  to  Mr.  Lann. 

Q.  Do  you  recall  telling  Mr.  Lann  that  you  would  like 
to  get  a  block  of  bonds?  A.  I  do. 

Q.  And  Mr.  Lann  asked  you  if  it  was  for  your  accounts  ? 
A.  He  did. 

**••*•**•• 

Q.  Do  you  recall  what  Mr.  Lann  said?  A.  Yes,  think 
I  do.  He  said ’“If  you  want  them,  you  have  your  trader- 
go  into  Birnbaum.”  That  is  what  he  said  to  me. 

Q.  Did  he  tell  you  whose  bonds  Birnbaum  had?  A.  1  do 
not  know ;  1  do  not  follow  through  that  way.  I  just  gave 
Mr.  Eagan  the  order  and  told  him  to  go  in.  Then  Mr. 
Eagan  said  “Well,  how  did  you  know  about  Birnbaum ?” 
I  said  “Mr.  Lann  is  the  one  who  said  get  in  touch  with 
Birnbaum.” 

1747  Q.  Did  Mr.  Lann  tell  you  that  you  could  buy  his 
bonds  at  Birnbaum?  A.  I  think  he  did  because  he 

said  to  me,  “As  a  personal  favor  to  you,  tell  your  trader 
to  go  in  and  get  them  from  Birnbaum;  as  a  personal  favor, 
have  your  trader  go  into  Birnbaum.”  That  is  all  I  recall. 

Q.  Did  Mr.  Lann  tell  you,  in  November,  that  Gibb  & 
Company  was  his  broker?  A.  Yes. 

The  Trial  Examiner:  How  did  he  happen  to  tell  you 
that? 

The  Witness :  I  happened  to  be  talking  to  him  and  I  said 
to  him,  “I  bought  four  of  those  bonds,  but  we  got  them 
through  Gibb  &  Company.  Sorry  you  could  not  compete.” 
He  said,  “That  is  all  right;  he  is  acting  for  me.”  Or  he 
said,  “It  made  no  difference ;  he  is  acting  for  me.”  I  think 
those  were  the  words. 

By  Mr.  Prager: 

Q.  Mr.  Young,  at  the  time  you  went  to  see  Mr.  Lann 
with  Mr.  Yokeman,  you  stated  that  Mr.  Yokeman 

1748  asked  Mr.  Lann  what  he  was  going  to  do  with  the 
bonds?  A.  That  is  right. 


Q.  I  believe  you  also  stated  that  Mr.  Lann  answered  he 
would  try  to  place  them  or  hold  them  for  a  possible  tender ? 
A.  That  is  right. 

Q.  At  the  time  Lann  made  that  statement,  did  you  under¬ 
stand  that  there  was  a  possibility  of  a  tender?  A.  Well, 
from  his  statement,  where  he  had  stated  that  he  would  have 
to  either  sell  them  to  somebody  else  or  carry  them  for  a 
possible  tender,  I  would  assume  that,  yes. 

Q.  It  -was  after  that  statement  that  you  had  made  the 

decision  as  to  what  to  do  with  the  bonds?  A.  Certainly. 

«•*#**•#** 

Q.  At  the  time  you  purchased  your  first  bonds,  in  No¬ 
vember,  1943,  did  you  purchase  these  after  an  independent 
investigation  ?  A.  I  did. 

Q.  After  consultation  with  your  statistical  man?  A. 
That  is  right. 

1749  Q.  Did  you  know  of  any  other  trades  which  were 
made  in  these  bonds  by  Mr.  Wien  at  the  time  you 
made  your  first  purchase  on  the  blotter  date  of  Decem¬ 
ber  18?  A.  No. 

Q.  At  the  time  you  made  your  purchase  on  the  blotter 
date  of  December  7,  which  is  the  trade  date  of  December 
3rd,  the  fifteen  bonds,  did  you  know*  of  any  other  transac¬ 
tions  made  in  those  bonds?  A.  No,  I  did  not. 

Q.  Is  that  true  with  respect  to  your  other  purchases? 
A.  That  is  correct. 

Q.  Did  you  in  any  way,  other  than  to  those  on  your  staff 
and  your  respective  customers,  publicize  the  purchases  of 
the  bonds  that  you  made?  A.  No. 

Q.  Did  you  know  of  a  trade  made  between  Gibb  &  Com¬ 
pany  and  Mitchell  &  Company  under  trade  date  of  De¬ 
cember  2nd? 

The  Witness:  1  do  not  recall. 
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By  Mr.  Prager: 

Q.  Were  you  in  any  way  induced  to  buy  these  bonds  by 
Mr.  Lann? 

•  •**•*•*•• 

1750  The  Witness:  No. 

•  •****«**• 

1752  The  Witness:  I  think  my  talk  with  Mr.  Tilt  was 
the  thing  that  really  made  me  buy  the  bonds.  I  was 
getting  direct  information  from  the  head  of  the  company. 
You  hear  so  much  in  the  Street  that  you  do  not  believe 
everything  you  hear. 

•  •••#*•*•• 

1754  Q.  Did  you  ask  Mr.  Lann  whether  he  had  any 
bonds  for  sale?  A.  I  asked  him  if  he  knew  where 

I  could  get  a  block  of  bonds. 

Q.  Did  you  ask  him  whether  he  had  any  bonds  for  sale? 
A.  I  did  not  ask  him  that  directly.  He  said,  as  I  explained 
before,  he  said,  “Are  they  for  your  personal  accounts?” 
I  said  “Yes.”  He  said,  “I  will  tell  you  what  you  do.  I 
will  help  you  out.  Go  into  Birnbaum;  have  your  trader  go 
into  Birnbaum.”  I  think  those  were  the  words. 

•  •#**#***• 

1755  Q.  When  did  Lann  tell  you  that  Gibb  &  Company 
was  acting  as  his  broker  in  any  transaction?  A. 

When  was  that  first  trade  that  went  through  Gibb? 

Q.  November  16,  1943.  A.  The  next  day  I  got  my 
tickets.  I  noticed  that  we  bought  bonds  from  Gibb.  I  was 
speaking  to  Mr.  Lann  that  day  and  I  said,  “I  see  we  got 
four  bonds,  but  you  did  not  sell  them  to  us.”  He  said, 
“Where  did  you  buy  them?”  I  said,  “Gibb.”  He  said, 
“He  is  my  broker,”  or  something  to  that  effect.  I  did 
not  pay  any  attention  to  it  because  it  does  not  mean  any¬ 
thing  to  me. 

Q.  When  did  you  have  your  conversation  with  Mr.  Eagan 
with  reference  to  giving  M.  S.  Wien  &  Company  a 
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preference  in  any  transactions  in  these  bonds? 

1756  A.  As  I  explained  before,  Mr.  Eagan  said  to  me, 
“By  any  chance  did  you  get  this  information 

through  Lann  or  any  help?”  I  said,  “Yes.”  That  was 

the  same  day  I  spoke  to  Lann. 

********** 

1757  Q.  In  the  discussion  that  you  had  with  Mr.  Lann 
after  that  stockholders  meeting  in  March,  1944,  when 

you  and  Yokeman  were  over  at  M.  S.  Wien’s  office,  did 
Mr.  Lann  mention  that  any  discusison  had  been  had  while 
he  was  down  in  Allentown,  Pennsylvania,  in  connection 
with  that  stockholders  meeting,  with  reference  to  tenders? 
A.  No. 

Q.  Did  he  tell  you  about  any  discussion  that  had  taken 
place  at  the  meeting  or  in  connection  with  that  meeting 
with  reference  to  tenders?  A.  Not  to  my  knowledge. 

********** 

1759  Q.  When  did  you  tell  me  that  any  statements  con¬ 
tained  in  Commission’s  Exhibit  43  for  identification 

were  untrue?  A.  When  we  sat  down  that  day,  I  said  some 
of  this  is  contradictory,  and  it  is. 

Q.  What  did  you  point  out  as  contradictory?  A.  Well, 
the  last  paragraph  and  I  think  it  is  the  second  paragraph 
on  the  first  page,  about  the  tenders,  the  interest  and  so 
forth.  When  I  gave  that  testimony,  I  was  giving  that  tes¬ 
timony  somewhat  under  pressure.  I  was  nervous.  Mr. 
Cone  was  there  and  you  were  speaking.  Mr.  Cone  was 
speaking  and  you  would  speak  and  you  could  not  think 
properly. 

********** 

1760  Q.  What  do  you  mean  by  being  under  pressure? 

1761  A.  Well  you  would  ask  me  something  and  Mr.  Cone 
would  ask  me  something.  Before  I  could  answer 

one  thing,  there  was  another  question  at  me.  I  am  only 
here  to  give  the  facts  and  figures  to  the  best  of  my 
knowledge. 

********** 
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By  Mr.  Prager: 

Q.  Were  you  in  this  Hearing  Room  when  Mr.  Eagan,  of 
your  firm,  and  Mr.  Yokeman  testified?  A.  I  was. 

Q.  Was  your  memory  refreshed  after  listening  to  their 
testimony?  A.  I  believe  it  was,  yes. 

Q.  And  as  to  your  testimony  which  is  contrary  to 
1762  the  statement  referred  to,  is  that  due  to  your  mem¬ 
ory  being  refreshed?  A.  I  would  say  so,  yes. 

•  •#*#*•##• 

1784  Frank  J.  Orlando 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

The  Trial  Examiner:  Give  the  reporter  your  full  name 
and  address. 

The  Witness:  Frank  J.  Orlando,  901 — 73rd  Street, 
Brooklyn,  New  York. 

Direct  Examination. 

By  Miss  Antell: 

Q.  What  is  your  occupation,  Mr.  Orlando?  A.  Trader. 
Q.  By  whom  are  you  employed?  A.  Goodbody  and 
Company. 

1785  Q.  Do  you  handle  all  transactions  effected  by 
Goodbody  and  Company  in  Phoenix  Silk  Corpora¬ 
tion  debentures?  A.  I  do. 

Q.  Will  you  tell  us  when  you  first  received  any  inquiry 
for  Phoenix  debentures,  and  the  circumstances  thereof? 
A.  November  9,  I  received  an  inquiry  from  our  Patterson 
office.  They  wanted  to  know  if  there  were  ten  bonds  avail¬ 
able  in  the  market  and  at  what  price. 

Mr.  Prager:  I  object  to  any  conversation  between  this 
witness  and  anybody  in  his  Patterson  office,  and  move  to 
strike  it  out. 

1786  The  Trial  Examiner:  Sustained;  strike  it  out. 
Miss  Antell:  Exception. 
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By  Miss  Antell: 

Q.  Without  giving  us  any  conversations  that  you  had, 
tell  us  what  your  inquiry  consisted  of.  A.  Phoenix  Silk 
bonds. 

Q.  For  how  many  bonds?  A.  Ten  bonds. 

#••••••••* 

By  Miss  Antell: 

Q.  What  did  you  do?  A.  I  checked  the  market. 

Q.  You  say  you  checked  the  market.  Will  you  tell  us 
how  you  went  about  checking  the  market?  A.  There  were 
three  people  in  the  sheets  on  it :  E.  H.  Gibb,  F.  H.  Winter, 
and  M.  S.  Wien.  I  checked  all  their  markets. 

1787  Q.  Tell  us  just  how  you  went  about  it.  A.  Well, 
E.  H.  Gibb  had  a  market,  I  think,  of  23-37. 

Mr.  Prager:  I  object  to  this  witness  relating  conversa¬ 
tion  between  himself  and  Gibb  or  any  other - 

The  Trial  Examiner:  He  is  not  stating  a  conversation. 
He  is  speaking  about  a  market. 

I  suppose  you  mean  the  sheets. 

The  Witness:  Yes,  I  looked  in  the  sheets,  and  then  called 
the  party  who  was  in  the  sheets.  I  called  the  three  parties 
who  were  in  the  sheets. 

Mr.  Prager :  That  is  what  I  am  objecting  to,  your  Honor. 

Miss  Antell:  This  is  obviously  checking  the  market. 

By  Miss  Antell: 

Q.  What  did  you  ascertain  upon  checking  E.  H.  Gibb  and 
Company  with  respect  to  the  market  in  Phoenix  deben¬ 
tures? 

Mr.  Prager:  I  object. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness:  I  called  E.  H.  Gibb  and  asked  for  the 
market  on  Phoenix  Silk.  The  market  was  23-27. 

Q.  Was  there  any  particular  offering?  A.  Only  one 
bond  available.  That  was  at  27. 
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Q.  With  respect  to  the  bid  side,  what  did  you 

1788  ascertain?  A.  I  asked  the  size  of  the  market.  They 
will  give  you  both  sides.  They  will  give  you  the 

size  of  the  bid  and  the  size  of  the  offer. 

Q.  What  was  the  size  of  the  bid,  as  you  recall  it?  A.  I 
cannot  swear  if  I  remember  the  size.  I  know  it  was  larger 
than  the  offering.  The  offering  was  one  bond. 

Mr.  Prager :  Mr.  Examiner,  this  witness  has  stated  three 
or  four  wanted.  May  I  ask  if  the  stenographer  has  gotten 
that? 

The  Trial  Examiner :  The  witness  said  he  thought  there 
were  3  or  4  bonds  being  asked  for,  is  that  right? 

The  Witness:  Yes. 

Mr.  Prager:  I  believe  he  used  the  word  1 1  wanted.’ ’ 

The  Trial  Examiner:  Did  you  use  the  words  “3  or  4 
bonds  wanted?” 

The  Witness:  Yes. 

Mr.  Prager:  In  order  that  the  record  might  be  clear, 
may  it  appear  that  that  was  the  information  he  got  when 
he  called  E.  H.  Gibb? 

The  Trial  Examiner:  That  is  what  he  just  said. 

By  Miss  Antell: 

Q.  From  the  inquiry  that  you  made  from  E.  H.  Gibb 
and  Company  at  the  time,  did  you  determine  whether  E.  H. 
Gibb  and  Company  had  a  trading  market  in  Phoenix  de¬ 
bentures,  or  whether  their  market  was  merely  nominal? 
Mr.  Prager:  I  object. 

1789  The  Trial  Examiner:  Sustained. 

Miss  Antell:  Exception. 

By  Miss  Antell: 

Q.  You  stated  you  made  an  inquiry  also  from  M.  S.  Wien 
and  Company  at  the  time.  A.  I  did. 

Q.  Do  you  recall  with  whom  you  talked  at  M.  S.  Wien 
and  Company?  A.  No. 
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Q.  What  did  you  learn  with  respect  to  the  market  in 

Phoenix  debentures  from  M.  S.  Wien  and  Company? 

**•#••••** 

A.  I  learned  the  market  was  either  24-29  or  25-30.  I 
could  not  get  the  records  in  the  office  because  of  a  fire  we 
had  in  May,  the  end  of  May.  That  is  the  only  record  1 
have,  which  I  brought  with  me.  (Indicating  piece  of 
paper.)  I  asked  for  sizes  and  the  answer  was  about  five 
bonds. 

1790  Q.  On  which  side,  offered  or  asked?  A.  Either 
side,  about  five  bonds. 

Q.  You  stated  you  made  an  inquiry  also  of  F.  H.  Winter 
and  Company.  A.  Yes. 

Q.  Tell  us  what  you  learned  as  a  result  of  your  inquiry. 
A.  F.  H.  Winter’s  market  was  22-25  nominal. 

##•**••••* 

1791  Q.  Did  F.  H.  Winter  and  Company  offer  any 
bonds  for  sale?  A.  No. 

Q.  Were  they  bidding  for  any  bonds?  A.  No. 

**•**••••# 

Q.  What  was  the  price  again  that  you  stated — what  were 
the  quotations  they  gave  you  at  the  time?  A.  F.  H.  Winter, 
you  mean? 

Q.  Yes.  A.  22-25. 

Q.  Did  they  make  you  any  offering  of  any  bonds  at  25? 
A.  No. 

Q.  What  did  you  thereupon  do  after  you  made  thes;.* 
inquiries?  I  mean,  did  you  make  any  inquiry  of  Warren 
W.  York  and  Company,  do  you  recall?  A.  No. 

Q.  Do  you  recall  whether  they  were  in  the  sheets  ? 

1792  A.  They  were  not  in  the  sheets. 

Q.  Let  me  refresh  your  recollection.  I  show  you 
a  list  of  quotations  on  Phoenix  bonds  as  they  appeared  in 
the  national  daily  quotations  service  sheets  for  the  month 
of  November.  (Handing  same  to  witness.)  Does  that  re¬ 
fresh  your  recollection  as  to  whether  Warren  W.  York  and 
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Company  were  in  the  sheets  in  November,  1943?  A.  They 
were  not  in  the  sheets. 

Q.  You  don’t  recall  that?  A.  No,  I  don’t  recall  them 
being  in  it. 

Q.  You  don’t  recall  making  any  inquiry  of  Warren  W. 
York  and  Company?  A.  No. 

Q.  What  did  you  do  after  you  made  the  inquiries  that 
you  have  told  us  with  respect  to  the  market  in  Phoenix 
debentures  from  M.  S.  Wien  and  Company,  F.  H.  Winter 
and  Company,  and  E.  H.  Gibb  and  Company?  A.  Well, 
I  had  to  report  my  findings  to  the  Patterson  office.  This 
is  where  the  inquiry  came  from.  I  told  them  there  was  one 
bond  available  at  27,  and  I  thought  there  might  have  been 
five  bonds  at  30 ;  I  was  not  sure.  Then  I  received  the  order 
to  buy  ten  bonds  at  20  limit. 

Q.  For  how  long  was  that  order  given?  A.  Given 
through  the  end  of  the  month. 

1793  Q.  That  is  the  month  of  November,  1943?  A.  Yes. 

Q.  Did  you  ascertain  whether  that  order  was  for 
a  customer  of  Goodbody  and  Company? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

A.  No,  I  did  not  ascertain  if  it  was  a  customer.  You 
see  we  use  a  number  system  in  the  office  and  I  assumed  it 
was  for  a  customer. 

Mr.  Prager :  I  object  to  that  and  move  to  strike  it  out. 

The  Trial  Examiner:  Strike  out  what  he  assumed. 

By  Miss  Antell: 

Q.  Have  you  since  ascertained  whether  that  order  was 
for  a  customer? 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

A.  I  found  out  that  it  was  for  a  customer  when  I  had 
occasion  to  look  it  up. 

Q.  What  customer  did  you  ascertain  that  order  was  for? 
A.  You  have  a  record  of  that. 

Q.  Hilgert?  A.  Yes,  that  is  the  customer. 
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Q.  You  started  to  say  that  you  use  a  number  system. 
A.  That  is  true. 

1794  Q.  For  each  customer?  A.  Every  customer  out¬ 
side  of  our  local  accounts. 

Q.  And  you  checked  the  number  of  that  account  and 
you  have  since  ascertained  that  the  customer  from  whom 
the  order  was  received  was  Hilgert?  A.  That  is  right. 

Q.  That  is  his  surname,  isn’t  it?  A.  Yes,  that  is  his 
name. 

Q.  Now,  what  else  did  you  do  at  that  time  after  receiv¬ 
ing  the  order  to  buy  ten  Phoenix  bonds  with  a  limit  of  27, 
and  the  order  given  to  the  end  of  November,  1943?  A.  I 
purchased  one  bond  at  27  from  E.  H.  Gibb. 

Q.  And  you  have  there  your - A.  The  execution  report. 

Q.  The  time  stamp  on  the  back  of  this  slip  is  what? 
A.  3:29  P.  M. 

Q.  What  date?  A.  November  9,  1943. 

Q.  That  designates  what?  A.  Complete  transaction  of 
one  bond. 

Q.  I  am  referring  to  the  time  stamp  on  the  back  of  the 
slip.  Does  that  designate  the  time  of  execution?  A.  That 
is  right. 

Q.  And  in  this  transaction  do  you  know  whether  you 
acted  as  broker  for  the  customer  or  as  principal?  A.  As 
broker.  We  charged  a  commission. 

#***••••#* 

1796  Q.  Prior  to  the  inquiry  and  subsequent  specific 
order  received  for  the  purchase  of  these  bonds  for 
Hilgert,  did  Goodbody  &  Co.  ever  have  any  other  inquiry 
or  order  for  Phoenix  bonds?  A.  How  far  back  are  you 
talking  about? 

Q.  From  October  1,  1943.  A.  No. 

Q.  What  did  you  do  after  you  effected  that  purchase  of 
one  bond  from  E.  H.  Gibb  &  Co.?  A.  At  27? 

Q.  Right.  A.  Called  Mitchell  &  Co. 
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1797  Q.  Bid  you  obtain  any  ideas  from  Mitchell  &  Co.  ? 
A.  I  asked  him  whether  he  knew  of  any  bonds 

around  because  he  had  been  in  those  bonds  previous  to 
that  day. 

Q.  How  did  you  ascertain  that?  A.  I  asked  him  whether 
he  had  any  ideas  where  I  could  buy  some. 

Q.  How  did  you  ascertain  whether  Mitchell  &  Co.  had 
been  in  the  bonds  previously?  A.  I  think  the  National 
Summary  Bond  Book — his  name  was  in  there. 

Q.  Had  you  ever  done  business  with  Mitchell  &  Co.  be¬ 
fore?  A.  Yes. 

•  *••***•*• 

The  Witness:  He  had  no  bonds  at  the  moment  to  offer. 
He  said  if  he  ran  across  any,  he  would  show  them  to  me. 

Q.  With  whom  did  you  speak  at  Mitchell  &  Co.  ?  A.  Mr. 
Sheridan. 

1798  Q.  Did  you  inform  Mr.  Sheridan  at  that  time  what 
order  you  had  for  the  bonds?  A.  I  told  him  I  had 

an  order  for  nine  bonds. 

Q.  Did  you  give  him  the  price  limit?  A.  I  didn’t  give 
my  top  limit.  I  told  him  I  would  be  interested  around  25, 
possibly  26. 

Q.  Did  you  make  any  further  inquiries  with  respect  to 
the  Phoenix  debentures  after  that?  A.  No. 

Q.  You  left  it  in  Mitchell  &  Company’s  hands?  A.  That 
is  right. 

Q.  What  did  you  ascertain  from  Mitchell  &  Co.  there¬ 
after  with  respect  to  these  bonds?  A.  Thereafter,  he  had 
offered  me  bonds.  I  cannot  swear  to  the  price,  but  I  know 
it  was  above  my  limit,  around  the  30  level. 

Q.  Do  you  recall  how  many  bonds  he  offered  you?  A. 
I  don’t. 

Q.  What  did  you  tell  Mitchell  &  Company?  A.  I  re¬ 
ported  to  my  customer,  but  we  had  no  interest. 

Q.  You  had  no  interest  at  that  price,  you  mean?  A.  That 
is  right. 
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Q.  Did  you  so  inform  Mitchell  &  Co.?  A.  Yes,  ma’am. 

Q.  Do  you  recall  anything  else  you  ascertained  with  re¬ 
spect  to  these  bonds  from  Mitchell  &  Co.?  A.  No. 

1799  Q.  Did  you  subsequently  inform  Mitchell  &  Co. 
with  respect  to  the  limit  price  that  you  had  on  the 

order?  A.  I  don’t  know  whether  I  revealed  28  or  27  to 
them.  27  was  the  top  price  I  paid  for  them  and  of  course 
I  tried  to  get  the  bonds  for  the  customer  at  that  price  or 
better,  if  possible. 

Q.  Did  you  inform  Mitchell  &  Company  the  time  limit 
of  your  order?  A.  ^  don’t  know  whether  I  told  them  it  was 
an  open  order  or  a  good  through  November  30  order.  I 
don’t  remember;  I  don’t  think  so,  no. 

Q.  Did  you  ascertain  anything  subsequently  with  re¬ 
spect  to  these  bonds  from  Mitchell  &  Co.  or  anybody  else? 
A.  No,  ma’am.. 

Q.  After  this  inquiry  with  respect  to  this  order  that 
you  had,  what  happened?  A.  My  order  expired  on  the 
30th  and  my  interest  also  expired  with  it.  I  had  no  further 
orders. 

Q.  Did  you  receive  any  inquiry  or  any  orders  for  Phoe¬ 
nix  bonds  after  that  time?  A.  No,  ma’am. 

Q.  And  that  is  the  only  transaction  that  Goodbody  & 
Co.  effected  in  those  bonds,  the  transaction  on  November  9, 
1943,  consisting  of  the  purchase  of  one  bond  from  E.  H. 
Gibb  &  Co.  at  27.  A.  That’s  the  only  bond  we  traded 

1800  between  October,  the  date  you  mentioned  before  and 
right  up  to  the  present  time. 

The  Trial  Examiner:  How  is  it  you  didn’t  make  M.  S. 
Wien  an  offer? 

A.  I  didn’t  show*  M.  S.  Wien  my  bid.  I  didn’t  think 
it  advisable  with  that  sort  of  a  market.  F.  H.  Winter’s 
market  threw  me  all  off  the  picture  with  the  22-25  nominal. 

By  Miss  Antell: 

Q.  What  do  you  mean  by  that? 

Mr.  Prager:  I  object  to  that. 
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The  Trial  Examiner :  What  do  you  want,  an  explanation 
of  what  a  nominal  market  is? 

Miss  Antell:  That  is  right. 

The  Trial  Examiner:  Do  you  know? 

The  Witness :  Since  I  have  been  trading  a  nominal  mar¬ 
ket  to  me  means  that  it  is  ‘in  name  only’;  there  is  nothing 
real  at  the  moment.  It  is  not  a  real  market.  The  man 
won’t  say,  “This  is  the  market,  I  will  trade.”  He  will 
just  tell  us,  “This  is  the  bid  price  and  this  is  the  offered 
price.”  “Nominal”  or  “work-out”  is  another  expression 
they  might  use  in  the  street,  or  “order  market.” 

By  Miss  Antell:  j 

:  i 

Q.  What  did  you  determine  with  respect  to  the  market  of 
M.  S.  Wien  &  Co.  and  E.  H.  Gibb  &  Co.?  A.  E.  H.  Gibb,  as 
I  said  before  had  one  bond  offering  at  27.  He  hada  mar¬ 
ket. 

1801  Q.  "Which  was  a  real  market?  A.  Yes. 

Q.  And  how  about  M.  S.  Wien  &  Co.?  A.  Well, 

M.  S.  Wien  didn’t  sound  like  a  real  market  to  me.  They 
said  about  five  bonds. 

Q.  How  about  the  purchase  side  of  M.  S.  Wien  &  Co.? 

Did  they  make  you  a  bid?  A.  As  I  said  before,  the  market.. 

I  believe,  was  25-30,  about  five  bonds  either  way. 

•  •••«••••• 

Cross  Examination. 

By  Mr.  Prager: 

•  •**#*•*•• 

1808  Q.  And  you  don’t  have  the  record  upon  which  the 
quotation  appears  that  you  testified  that  Wien  &  Co. 
gave?  A.  No,  sir,  I  have  no  record. 

•  •#*****#• 

1810  Q.  Well,  you  were  handling  the  trade,  weren’t  you? 

A.  That  is  right,  I  handled  maybe  two  hundred  trades 
that  I  have  to  watch  on  open  orders. 
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Q.  And  you  get  a  lot  of  quotations  during  the  day,  do 
you  not?  A.  That  is  correct. 

1811  Q.  Do  you  make  a  record  of  those  quotations  that 
you  get?  A.  Not  always. 

Q.  But  it  is  your  recollection  that  in  these  Phoenix  bonds 
you  made  a  notation  of  the  quotations  you  got?  A.  At  the 
time  I  checked  the  market,  when  I  received  the  order,  I 
made  a  notation  of  the  markets  that  I  received. 

Q.  And  that  paper  is  not  now  available  ?  A.  That  is 
right. 

•  ••••••••• 

1812  Benjamin  Mallamud 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  tes¬ 
tified  as  follows: 

The  Trial  Examiner :  State  your  full  name  and  address  ? 
A.  Benjamin  Mallamud,  3341  Reservoir  Oval,  Bronx,  N.  Y. 

Direct  Examination. 

By  Miss  Antell : 

Q.  What  is  your  occupation,  Mr.  Mallamud?  A.  I  buy 
and  sell  Real  Estate  Bonds  and  Mortgage  Certificates. 

Q.  Are  you  employed  by  any  firm?  A.  Employed  by 
Sterling  Investing  Corporation. 

Q.  Located  where  ?  A.  42  Broadway. 

1814  Q.  What  interest  did  Sterling  Investing  Corpora¬ 
tion  have  in  Phoenix  debentures  on  or  about  October 

1st,  1943?  A.  We  had  no  interest.  I  think  I  ought  to  set 
you  straight  there.  The  Phoenix  Silk  debentures  at  that 
time  were  owned  by  Sterling  Management  Company,  which 
is  an  affiliated  company. 

1815  Q.  Affiliated  with  Sterling  Investing  Corporation? 
A.  That  is  right. 
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Q.  What  is  the  business  of  the  Sterling  Management 
Corporation?  A.  The  Sterling  Management  Company  buys 
and  sells  mortgages,  real  estate,  and  any  other  securities. 

Q.  What  is  the  relationship  between  Sterling  Manage¬ 
ment  and  Sterling  Investing?  A.  Well,  as  a  matter  of  fact 
officers  of  Sterling  Investing  Corporation  are  partners  in 
Sterling  Management  Company. 

Q.  Sterling  Management  buys  securities  through  Ster¬ 
ling  Investing  Corporation?  A.  Yes. 

Q.  In  other  words,  it  constitutes  a  customer  of  Sterling 
Investing  Corporation?  A.  That  is  right. 

Q.  WTiat  interest  did  Sterling  Management  Corporation 
have  in  Phoenix  debentures?  A.  At  that  time  they  owned 
$3,600  in  debentures  and  the  stock  that  went  with  it. 


1820  Q.  Did  Sterling  Management  sell  its  $3,600  face 
amount  of  bonds?  A.  Yes. 

Q.  When  was  that  transaction  effected  and  tell  us  the  cir¬ 
cumstances  thereof?  A.  The  transaction  was  effected  on 
October  14,  1943,  and  there  are  no  circumstances.  I  just 
sold  the  bonds  to  M.  S.  Wien  &  Company. 

Q.  At  what  price  did  you  sell  them?  A.  20. 

Q.  Was  that  20  flat?  A.  Yes. 

Q.  J)id  you  effect  that  transaction  personally? 

1821  A.  I  did. 

Q.  And  do  you  recall  with  whom  you  talked  at 
M.  S.  Wien  &  Company  at  that  time?  A.  No,  I  don’t. 

Q.  At  the  time  you  sold  the  bonds  to  M.  S.  Wien  &  Com¬ 
pany,  did  you  check  the  market  elsewhere?  A.  I  probably 
did. 


1825  Irving  Silverman 

was  called  as  a  witness  in  behalf  of  the  Commission, 
and  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 
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The  Trial  Examiner :  Will  you  state  your  name  and  ad¬ 
dress,  please. 

The  Witness:  Irving  Silverman,  77-15  113th  Street, 
Forest  Hills,  Long  Island. 

By  Miss  Antell : 

1826  Q.  What  is  your  occupation,  Mr.  Silverman?  A.  1 
am  in  the  textile  business. 

Q.  You  are  connected  with  what  firm  and  in  what  ca¬ 
pacity?  A.  I  am  President  of  Dutchess  Fabrics. 

Q.  That  is  located  where  ?  A.  1418  Broadway,  New  York 
City. 

Q.  Are  you  in  any  way  connected  with  the  Phoenix  Silk 
Corporation  ?  A.  I  am  a  Director  of  the  Board. 

Q.  How  long  have  you  been  a  Director  of  the  Board  ?  A. 
I  think  it  is  from  1939  or  1940. 

Q.  And  since  1939  or  1940  you  have  continuously  been 
a  Director  of  the  Phoenix  Silk  Corporation?  A.  Yes. 

Q.  Do  you  know  anyone  connected  with  the  firm  of  M.  S. 
Wien  &  Company?  A.  Well,  I  know  them  by  introduction 
only. 

Q.  Whom  of  that  firm  do  you  know?  A.  I  was  introduced 
to  that  gentleman  over  there. 

Q.  Mr.  Joseph  Lann?  A.  I  don’t  know  his  name,  but  I 
know  I  met  him  after  the  meeting  we  had  on  March  10th, 
9th  or  8th,  something  like  that,  down  at  the  plant,  the  Stock¬ 
holders  ’  Meeting. 

Q.  That  is  the  only  occasion  on  which  you  met  Mr.  Lan? 
A.  Yes,  that  is  the  only  time  I  ever  met  Mr.  Lann. 

1827  Q.  Do  you  know  Mr.  George  M.  Jaffin?  A.  Yes. 
Q.  When1  did  you  first  meet  Mr.  Jaffin?  A.  It  is 

almost  a  year  ago ;  sometime  last  December,  I  think  it  was. 
I  think  it  was  the  early  part  of  December. 

Q.  1943?  A.  That  is  right. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
met  Mr.  Jaffin?  A.  Yes.  We  had  a  meeting  not  far  from 
here,  of  our  Directors.  Previously  we  had  been  told  by  one 
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of  our  officers  that  there  was  a  certain  gentleman  that  rep¬ 
resents  or  has  a  rather  large  percentage  of  our  bonds  and 
that  we  naturally  would  like  to  meet  him  and  know  who  he 
is  and  talk  with  him  because  he  has  expressed  a  desire  to 
meet  us  as  well.  After  that  meeting,  I  recall  Mr.  Jaffin 
was  brought  in  and  introduced  to  us. 

Q.  You  are  referring  now  to  a  meeting  of  the  Directors 
of  the  Phoenix  Silk  Corporation?  A.  That  is  right. 

Q.  And  recall  that  was  held  around  December,  1943?  A. 
That  is  right,  before  the  end  of  the  year. 

Q.  Will  you  tell  us  what  conversations  you  had  with  Mr. 
Jaffin  at  that  time? 

Mr.  Prager:  Mr.  Examiner,  may  I  note  my  objec¬ 
tion  on  the  ground  that  the  conversations  between 
1828  this  witness  and  Mr.  Jaffin  are  not  binding  on  the 
respondent. 

The  Trial  Examiner :  All  right,  that  is  noted. 

A.  It  wasn’t  that  I  alone  had  any  conversations  with  him. 
It  was  an  open  forum.  We  were  discussing  different  things. 
One  of  the  items  that  we  were  really  desirous  of  meeting 
Mr.  Jaffin  on  was  an  expression  on  his  part  that  he  would 
suggest  exchanging  his  bonds  for  a  mortgage  that  we  were 
then  holding.  I  think  the  amount  of  that  mortgage  was 
about  $50,000.00. 

Q.  How  many  bonds  did  Mr.  Jaffin  suggest  exchanging 
for  that  mortgage?  A.  I  think  he  represented  about 
$90,000.00  worth.  That  was  the  idea  of  the  trade. 

Q.  And  what  mortgage  was  involved?  A.  The  mortgage 
that  we  had  taken  on  one  of  the  plants  that  we  had  sold, 
our  Pottsville  plant,  I  believe  it  was. 

Q.  That  was  a  first  mortgage?  A.  Yes. 

Q.  What  discussion  did  you  have  with  respect  to  Mr. 
Jaffin ’s  proposal?  A.  We  didn’t  like  the  idea  at  all 

Q.  What  did  you  say  to  Mr.  Jaffin?  A.  Well,  I  think  I 
did  say  at  that  time  that  we  didn’t  think  it  was  fair  to  other 
bond  holders  to  consider  such  a  transaction.  We  were  quite 
emphatic  about  it  and  we  did  refuse. 
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1829  Q.  Did  you  tell  him  why  you  would  not  consider 
it?  A.  I  am  sure  I  did. 

Q.  What  did  you  tell  him?  A.  I  told  him,  if  I  remember 
correctly — after  all  it  is  a  long  time — but  the  tenor  of  it 
was  that  I  would  not  think  of  doing  that  with  anybody  and 
certainly  not  with  him.  Besides  not  feeling  that  it  was 
fair,  it  was  absolutely  against  the  background  that  we  had 
on  the  entire  subject;  that  if  we  had  anything  in  mind  with 
liquid  funds  that  we  obtained,  we  felt  we  were  going  to 
redeem  some  of  the  bonds  outstanding,  and  together  with 
this  $50,000.00  mortgage,  plus  the  cash  that  we  had  also 
received,  we  had  somewheres  around  $65,000.00  or 
$75,000.00. 

Q.  What  did  you  tell  him  with  respect  to  those  monies? 
A.  I  don’t  know  if  we  told  him  anything  at  that  time.  I 
think  we  were  just  discussing  between  ourselves  and  he 
w’as  very  much  interested  in  the  discussion — as  to  whether 
we  would  ask  for  tenders  for  that  sum  of  money  because 
we  were  allowed  to  do  that  so  long  as  it  was  using 
capital  funds  which  we  received  for  the  distribution  of 
some  of  -our  capital  assets  and  we  could  take  that  money  to 
redeem  the  outstanding  bonds,  or  as  much  as  we  thought 
would  be  advisable. 

Q.  Was  anything  said  with  respect  to  any  proposed  ten¬ 
der  at  that  time?  A.  We  were  talking  it  over — well, 

1830  quite  interestingly  and  we  were  trying  to  suggest 
different  expressions  on  how  to  incorporate  the 

proper  and  fair  sort  of  wording  so  that  everybody  would 
have  an  equal  opportunity  to  offer  their  bonds  to  us.  In 
fact,  I  think  he  even  volunteered  to  go  and  help  us  in  the 
expression  of  the  wording.  He  said  he  had  experience  in 
this  sort  of  adjustment,  if  you  want  to  call  it  that,  or  pro¬ 
cedure. 

Q.  Was  anything  definite  done  in  the  course  of  that  dis¬ 
cussion  with  respect  to  any  form?  A.  We  all  discussed  the 
idea  and,  in  fact,  Mr.  Tilt  addressed  a  request  to  our  at- 
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torney,  who  was  there,  Mr.  Gillespie,  that  he  start  to  com¬ 
pose  a  letter  so  that  we  could  submit  it  to  a  future  meeting 
and  get  everything  in  readiness  because,  if  I  am  not  mis¬ 
taken,  I  think  we  said  we  wanted  to  get  it  out  as  fast  as 
possible  and  to  do  it  before  the  summer  period  would  set  in. 

Mr.  Prager:  Mr.  Examiner,  May  I  ask  the  witness 
whether  the  statement  of  Mr.  Tilt  to  his  attorney  was  made 
at  the  meeting  or  whether  it  was  made  in  the  presence  of 
Mr.  Jafiin? 

The  Trial  Examiner:  You  can  ask  him  that. 

The  Witness:  It  was  all  after  the  meeting  because  Mr. 
Jafiin  wasn’t  present  at  the  meeting. 

Mr.  Prager:  I  am  asking  whether  Mr.  Tilt’s  statement 

was  made  during  the  meeting - 

A.  During  the  discussion  because  it  was  all  sort  of 
1831  a  get-together. 

By  Miss  Antell: 

Q.  Was  Mr.  Jaffin  present  when  Mr.  Tilt  gave  these  in¬ 
structions  to  Mr.  Gillespie  to  prepare  a  form  of  call?  A.  He 
certainly  was  because  we  were  all  together  at  the  time.  We 
were  all  discussing  between  ourselves. 

Q.  Did  you  have  any  occasion  to  meet  Mr.  Jafiin  there¬ 
after  and  before  the  Stockholders’  Meeting  on  March  8th, 
1944?  A.  I  think  we  had  a  meeting  in  the  early  part  of 
February.  I  think  it  was  a  regular  Directors’  Meeting  that 
we  had  at  that  time.  Mr.  Jafiin  came  in  there  later  on  too. 
Yes,  he  was  present ^t  that  meeting;  I  am  sure  of  it.  It 
was  at  Hemphill  Noyes’  office. 

Q.  Do  you  recall  any  discussions  at  that  time  at  which 
Mr.  Jaffin  was  present?  A.  I  think  we  were  all  interested 
in  the  same  thing  all  over  again — about  formulating  a  let¬ 
ter  and  getting  it  out  as  quickly  as  possible  and  incidentally 
— well,  if  I  remember  correctly,  Mr.  Jaffin  did  suggest  that 
he  could  assist  us  in  building  that  letter  up  and  I  think 
he  made  mention  of  a  certain  organization  that  he  was 
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using  as  a  guidepost  for  us.  I  don’t  know  whether  it  was 
Prudence  or  Baumann. 

Q.  When  you  referred  to  a  letter,  you  are  talking  now 
about  a  form  of  call  for  tenders  that  was  to  be  sent 

1832  out  to  bond  holders?  A.  Yes.  Incidentally,  your 
saying  something  now  made  me  think  of  something. 

I  don’t  think  it  was  at  that  meeting.  This  was  at  the  meet¬ 
ing  down  at  the  Mill.  We  were  agreeing  on  the  letter  that 
we  were  going  to  send  out.  We  also  put  in  the  high  and 
low  quotation  for  those  bonds  during  the  previous  year. 

Q.  You  recall  some  discussion  with  reference  to  putting 
into  the  letter  to  bondholders  the  high  and  low  prices  of 
the  bonds  during  the  year  1943?  A.  That  is  right. 

Q.  And  it  is  your  recollection  that  that  discussion  took 
place  at  the  stockholders’  meeting  at  Allentown  on  March 
8th,  1944? 

Mr.  Prager:  This  witness  hasn’t  so  testified. 

The  Trial  Examiner:  That  is  right,  he  hasn’t.  He  said 
it  was  at  the  Mill. 

By  Miss  Antell: 

Q.  When  you  refer  to  the  Mill,  what  are  you  referring 
to?  A.  At  Allentown. 

Q.  Are  you  referring  to  that  meeting  of  March  8th,  1944? 
A.  After  the  meeting,  in  a  general  discussion  and  that 
gentleman  there  was  there  at  that  time. 

Q.  Are  you  pointing  to  Mr.  Joseph  Lann?  A.  Yes. 

1833  Q.  You  attended  the  Stockholders’  Meeting  at  Al¬ 
lentown  on  March  8th,  1944,  is  that  right?  A.  Yes. 

Q.  Do  you  recall  who  else  was  present?  A.  Give  me  a 
minute  on  that.  Mr.  Bollier  at  that  time  was  Chairman 
because  I  think  Mr.  Tilt  was  sick,  Mr.  Ludrof,  the  Secre¬ 
tary;  Mr.  Lann,  Mr.  Jaffin,  and  there  were  two  gentlemen 
on  my  left.  One  was  Mr.  Smith,  a  rather  husky  short  chap 
and  then  I  don’t  remember  the  other  one’s  name,  but  I 
think  he  represented  one  of  the — I  think  the  Pennsylvania 
Power  &  Light  Company  or  something  like  that. 
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Q.  And  Mr.  Lann  was  present  and  Mr.  Jaffin?  A.  That 
is  right. 

Q.  After  the  regular  business  of  the  meeting,  was  there 
a  discussion  held  with  respect  to  the  affairs  of  the  com¬ 
pany  between  those  present?  A.  Yes,  we  did  have  a  dis¬ 
cussion  at  that  time,  although  I  know  I  left  before  anyone 
else  did.  We  did  go  through  quite  a  discussion  about  the 
value  of  our  Allentown  property  and  what  to  do  with  it. 

Q.  Tell  us  about  that  discussion.  Incidentally,  how  long 
did  that  discussion  take,  would  you  say?  A.  I  would  say 
I  was  there  about  thirty  or  forty  minutes. 

Q.  The  meeting  was  called  at  what  time?  A.  If  I  remem¬ 
ber  correctly,  about  two  o’clock.  Something  like  that. 
1834  Q.  What  time  did  you  leave  ?  A.  It  would  have  to 
be  somewheres  around  a  quarter  to  four,  ten  minutes 
to  four,  something  like  that,  because  I  always  make  a  4 :02 
train  to  New  York. 

Q.  Tell  us,  with  reference  to  that  discussion  that  wa3 
had,  what  was  said  with  respect  to  the  valuation  of  the 
property?  A.  Well,  I  think  it  was  Mr.  Jaffin  who  asked 
whether  we  would  consider  disposing  of  our  Allentown 
property.  None  of  us  answered  definitely  because  we 
couldn’t  say  we  would  without  giving  it  a  lot  of  thought. 
We  wouldn’t  say  we  wouldn’t,  because  the  angle  that  was 
brought  up  was,  since  real  estate  was  so  valuable  this 
should  be  a  very  opportune  time  to  dispose  of  it.  Then 
came  the  question  of  what  we  would  take  for  it.  We  still 
were  reluctant  to  say  very  much  and  I  think  somebody  came 
out  and  said,  ‘‘Well,  would  you  take  $50,000.00  for  it?”  We 
all  said  we  won’t  take  $50,000.00  for  it  because  we  all  knew 
— at  least  somebody  brought  out  the  fact  that  there  was  a 
plant  in  Allentown,  a  one  story  affair,  that  was  always  in 
danger  of  being  flooded  if  and  when  any  floods  would  come 
through  that  section,  and  they  wanted  $50,000.00  for  that. 
Now,  if  our  plant  was  about  four  or  five  times  that  in  height 
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and  the  only  danger  that  we  always  had  to  take  care  of,  or 
try  to  guard  ourselves  against  was  the  basement,  of  course 
we  could  just  get  out  of  the  basement,  so  definitely  we 

1835  won’t  think  of  taking  $50,000.00  for  our  plant. 

Q.  What  else  was  said?  A.  It  is  awfully  hard  for 
me  to  try  to  recall  so  much  on  it.  I  just  know  that  we  defi¬ 
nitely  wouldn’t  take  $50,000  and  wouldn’t  consider  any¬ 
thing  less  than — well,  it  was  just  hypothetical  in  our  own 
minds.  We  wouldn’t  think  of  anything  less  than  around 
$100,000.00.  Since  then — I  would  like  to  add  this — I  didn’t 
think  -we  would  accept  an  awful  lot  more  than  that. 

Mr.  Prager:  I  object  to  that  as  to  what  is  happening 
since  then.  If  he  is  giving  a  discussion  of  the  meeting,  his 
comments  of  what  happened  since  then  and  after  the  issu¬ 
ance  of  this  Order  are  not  material. 

The  Trial  Examiner:  Well,  I  agree  with  that,  but  I  think 
he  was  merely  speculating  aloud  as  to  what  his  own  reac¬ 
tion  was  to  that  $50,000.00  price.  He  was  definitely  against 
that.  He  wasn’t  quite  sure  what  offer  he  might  be  willing 
to  consider  at  that  time.  Now,  anything  he  thought  after 
that  was  immaterial. 

By  Miss  Antell: 

Q.  Was  there  any  discussion  at  that  time  with  respect  to 
any  call  for  tenders  of  bonds?  A.  Oh,  yes,  at  that  time  it 
was  agreed  upon  as  to  the  letter  that  was  to  go  out  and  that 
we  were  to - 

Mr.  Prager:  Mr.  Examiner,  will  you  please  ask 

1836  the  witness  to  tell  us  whether  he  is  talking  of  the 
meeting  or  whether  he  is  talking  of  the  discussion, 

and  when  he  is  talking  of,  he  will  be  more  definite  please. 

The  Trial  Examiner:  He’s  been  talking  about  the  dis¬ 
cussion  right  along.  I  think  he  has  made  the  distinction 
between  the  meeting  and  the  discussion.  Unless  he  says 
it  happened  at  the  meeting,  we  will  assume  it  happened 
during  the  discussion. 
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By  Miss  Antell : 

Q.  In  the  course  of  the  discussion  which  took  place  after 
the  Stockholders’  Meeting,  what  was  said  with  respect  to 
tenders  of  bonds  ?  A.  If  I  remember  correctly,  we  all  agreed 
that  Mr.  Gillespie  was  to  go  and  draw  up  the  form  of  a 
letter  and  have  it  prepared  to  be  sent  out  to  all  the  bond¬ 
holders.  I  remember,  further,  I  think  we  all  met  a  couple 
of  weeks  later  to  go  and  approve  everything  and  agree  that 
they  should  be  sent  out  before  the  first  week  or  so  of  April, 
asking  for  a  return  of  these  tenders  by  the  middle  of  May. 

The  Trial  Examiner:  Who  met  two  weeks  later.  Who 
was  present?  A.  At  that  meeting  two  weeks  later,  it  was 
just  the  Board  of  Directors  and  the  only  outsider  at  that 
time — wait  a  minute.  At  that  meeting  we  had  Mr. 
1837  JafBn  and  I  think  Mr.  Schneider.  He  was  a  new 
Director  nominated  by  Mr.  Jaffin. 

By  Miss  Antell: 

Q.  Going  back  to  the  discussion  with  respect  to  tenders 
at  the  Stockholders’  Meeting  or  right  after  the  Stockhold¬ 
ers’  Meeting  on  March  8th,  do  you  recall  any  particular 
details  with  respect  to  that  discussion?  What  was  said? 
Did  you  discuss  the  amount  of  money  available?  A.  Yes. 

Mr.  Prager:  I  object.  Let  the  witness  tell  of  the  dis¬ 
cussion,  Mr.  Examiner. 

The  Trial  Examiner:  Overruled. 

The  Witness:  Naturally  we  discussed  the  amount  of 
money  available  because  we  had  70  some  odd  thousand  dol¬ 
lars,  somewheres  around  that,  and  we  had  decided  that 
we  were  going  to  use  that  sum  of  money  and  we  figured  we 
would  get  approximately  $140,000.00  or  $150,000.00  worth 
of  bonds  back  which  would  carry  that  capital  structure  that 
much  lower  for  us. 

The  Trial  Examiner:  Did  anybody  specifically  mention 
that  sum  of  money  at  that  meeting? 
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A.  Oh,  we  have  always  spoken  about  the  amount  of 
money  that  we  had  available.  We  had  to  judge  accordingly 
how  many  bonds - 

The  Trial  Examiner :  Somebody  has  testified  here 
1838  that  everybody  knew  it  but  nobody  mentioned  it. 
Your  recollection  is  that  everybody  mentioned  it? 

A.  We  had  to  mention  it  because  we  had  a  $50,000.00 
mortgage  and  we  had  20  and  some  odd  thousand  dollars 
in  cash.  Now  while  some  of  that  mortgage  had  been 
brought  down  by  payments  by  the  man  we  had  taken  it 
from,  we  still  had  the  same  equivalent  because  it  was 
capital  structure  money,  and  we  had  no  right  to  go  and 
make  use  of  that  for  anything  else  but. 

The  Trial  Examiner:  That  seems  to  be  clearly  under¬ 
stood,  but  what  I  would  like  to  know  definitely  is  whether, 
in  addition  to  everybody  knowing  that  $71,000.00  was  avail¬ 
able,  somebody  continually  said,  “Well,  we  will  use  the 
$71,000.00  this  way  or  that  way.” 

A.  I  can  definitely  say  that  we  had  70  some  odd  thousand 
dollars  with  one  idea  in  the  back  of  our  minds  and  we  all 
said  it.  I  am  sure  that  everybody  there  agreed  to  that 
angle  of  it — to  redeem  as  many  bonds  as  we  could.  Fur¬ 
thermore,  we  all  had  inside  of  our  minds  that  here  we 
were  at  least  taking  out  about  $140,000.00  or  $150,000.00 
worth  of  outside  indebtedness  as  far  as  the  corporation  was 
concerned.  After  some  years  we  were  anxious  to  do  it. 

The  Trial  Examiner :  Did  anybody  in  the  course  of  that 
conversation  mention  the  amount  of  bonds  which 
1840  could  be  accepted  under  a  tender?  A.  Just  hypo¬ 
thetically.  We  figured  that  the  offerings  would  be  a 
certain  way  and  we  would  get  back  between  $130,000.00  and 
$150,000.00  worth  of  bonds. 

The  Trial  Examiner:  I  am  trying  to  separate  what  yon 
all  apparently  seemed  to  know  from  what  you  all  definitely 
stated.  Will  you  tell  me  what  was  stated  concerning  the 
amount  of  money  or  the  amount  of  bonds. 
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A.  You  have  me  on  a  sort  of  a  spot.  I  am  afraid  I  am 
liable  to  say  something  broad  and  mean  it  narrow,  and  it 
will  mean  just  the  reverse.  However,  I  do  want  to  bring 
this  out  and  I  am  sure  I  am  telling  this  exactly  as  I  remem¬ 
ber  it.  We  all  definitely  knew  the  approximate  amount  of 
money  we  had  available.  We  all  felt - 

Mr.  Prager:  Mr.  Examiner,  might  this  witness  be  more 
specific?  Is  he  trying  to  tell  us  what  other  people  thought 
and  what  other  people  felt?  I  thought  your  question  was 
directed  to  letting  him  state  what  was  said  at  the  meetings. 

Miss  Antell:  Or  the  substance  thereof. 

The  Trial  Examiner :  That  is  what  I  am  trying  to  find  out. 

Mr.  Prager:  May  I  ask  him  please  to  give  us  this  par¬ 
ticular  meeting  and  who  was  present  at  the  meeting? 

The  Witness:  I  have  said  that.  I  want  to  say 
1840  things  as  I  remember  them.  I  can’t  just  say  that 
we  had  $71,000.00,  $72,000.00  or  $75,000.00  and  we 
said  exactly  this  between  everybody  present  at  that  open 
discussion,  that  we  were  going  to  get  in  $150,000.00  worth 
of  bonds  because  nobody  could  say  we  were  going  to  get 
$150,000.00,  $135,000.00  or  $142,000.00.  I  am  trying  to  give 
the  essence  of  what  we  spoke  about. 

Mr.  Prager:  May  I  ask  the  witness  a  question? 

The  Trial  Examiner:  I  will  try  and  ask  him  the  question. 
In  view  of  the  fact  that  everybody  seemed  to  know  the 
amount  of  money  available,  did  anybody  within  your  hear¬ 
ing  at  that  meeting  say  how  many  bonds  they  thought  the 
company  would  get  in  if  they  issued  a  tender? 

A.  Is  it  permissible  to  say  I  think? 

The  Trial  Examiner :  If  you  have  a  fairly  definite  thought 
on  the  subject,  yes. 

A.  I  think,  if  anyone  would  have  given  voice  to  that 
thought,  it  would  have  been  Mr.  Ludrof. 

By  Miss  Antell : 

Q.  Do  you  have  any  recollection,  Mr.  Silverman,  of  any¬ 
one  stating  at  that  meeting  that  approximately  a  certain 
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number  of  bonds  might  be  turned  in  on  the  tender!  A.  I 
think  it  would  be  Mr.  Ludrof. 

Q.  Do  you  have  any  recollection  of  Mr.  Ludrof 

1841  stating  that  approximately -  A.  I  don’t  want  to 

say  it  that  way  because  after  all  I  am  trying  to  tell 

you  everything  I  can  remember.  For  me  to  say  directly 

that  Ludrof  was  the  one  who  said  that  would  not  be - 

Q.  But  do  you  recall  somebody  saying  something  about 
the  number  of  bonds  that  might  be  called  in  on  a  tender! 
A.  Definitely.  There  is  no  question  about  that  in  my  mind. 
The  Trial  Examiner:  Would  that  be  $150,000.00! 

A.  I  said  somewheres  between  $135,000.00  to  $150,000.00, 
but  we  figured  approximately  around  $140,000.00  worth 
that  we  would  get  in. 

The  Trial  Examiner:  That  was  twice  the  amount  of 
money  you  had  available? 

A.  That  is  right,  because  the  spread  in  the  figures  had 
been  that  way. 

Mr.  Prager:  I  object  to  his  statements  about  what  he 
figured.  We  would  like  to  know  what  someone  said. 

The  Trial  Examiner:  He  has  a  definite  recollection  that 
someone  did  say  that  they  ought  to  get  in  around 
$140,000.00. 

Mr.  Prager:  Then  he  couples  that  with  what  he  figured. 
Miss  Antell:  May  I  suggest  that  if  Mr.  Prager  wishes 
to  cross-examine  this  witness,  he  can  cross-examine 

1842  him  at  the  proper  time. 

The  Trial  Examiner:  He  is  entitled  to  make  the 
observation  he  has  made. 

By  Miss  Antell: 

Q.  Do  you  recall  whether  anything  was  said  in  the  course 
of  that  discussion,  on  March  8th,  1944,  with  respect  to 
whether  the  company  would  be  willing  to  accept  any  specific 
bids,  or  a  bid  of  50  for  the  bonds!  A.  No. 

•  ••••••••• 
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1843  Q.  With  respect  to  the  Stockholders’  Meeting, 
what  suggestions  were  made  as  to  the  form  of  the 

tender? 

The  Trial  Examiner:  You  mean  after  the  Stockholders’ 
Meeting? 

Q.  In  that  discussion  that  followed.  Was  there  some  dis¬ 
cussion  with  respect  to  the  form  of  tender?  Do  you  recall 
whether  any  mention  was  made  at  that  time  as  to  whether 
the  form  of  call  for  tenders  was  to  incorporate  the 

1844  high  and  low  prices.  A.  That’s  what  I  said  before. 
At  that  meeting,  I  am  sure  we  discussed  and  agreed 

that  it  should  be  put  down  in  the  content  of  that  letter, 
exactly  what  the  high  and  low  of  the  1943  period  had  been. 

The  Trial  Examiner :  Did  you  also  discuss  how  you  were 
going  to  get  those  figures,  who  you  w^ere  going  to  get  them 
from? 

A.  I  think  Mr.  Ludrof  passed  a  remark  about  that  and  1 
think  it  was  left  to  him  and  Mr.  Gillespie  as  to  where  to 
get  that  information. 

By  Miss  Antell: 

Q.  Was  there  any  discussion  with  respect  to  the  opera¬ 
tions  of  the  company?  A.  Yes,  definitely. 

Q.  What  discussion  was  had?  I  am  now  referring  to  the 
discussion  that  took  place  after  that  Stockholders’  Meet¬ 
ing?  A.  Well,  we  all  felt  pretty  much  encouraged  because 
in  the  previous  six  months  Phoenix  had  made  money  and 
we  were  looking  forward  to  the  coming  six  months  with  a 
certain  amount  of  confidence  and  equanimity  because  we 
had  enough  orders  from  the  Government  plus  other  work 
to  be  definitely  sure  that,  if  anything,  we  would  make  at 
least  as  much  if  not  more  than  we  had  in  the  previous  six 
months  period. 

Mr.  Prager :  That  whole  statement  by  this  witness 

1845  is  merely  his  reaction.  It  doesn’t  relate  any  conver¬ 
sation  at  all. 
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The  Trial  examiner:  He  said  it  was  stated. 

Mr.  Prager:  He  testified,  “We  felt.” 

The  Trial  Examiner:  He  prefaced  it  by  saying  that  it 
was  stated. 

•  •••*••••• 

Cross  examination. 

By  Mr.  Prager: 

Q.  Was  anything  done  with  respect  to  taking  any  action 
on  asking  for  tenders  in  December  of  1943?  A.  Just 

1846  the  one  explanation  that  Mr.  Tilt  gave  to  Mr.  Gil¬ 
lespie  after  our  discussion. 

Q.  In  December,  at  the  time  of  this  discussion,  what 
means  did  the  company  have  available  for  such  tenders? 
A.  We  had  that  mortgage,  which  was  worth  about  $50,000.00 
then,  plus,  I  think  it  was  $23,000.00  in  cash. 

•  •#**••••• 

Q.  Was  there  any  change  in  the  amount  of  money  avail¬ 
able  from  the  sale  of  bonds  between  the  December 

1847  meeting  and  the  March  8th,  1944,  meeting?  A.  I 
don’t  think  so. 

Q.  W'as  there  any  change  in  the  amount  of  money  avail¬ 
able  from  the  sale  of  properties  from  the  December  meet¬ 
ing  to  the  March  28, 1944  meeting?  A.  I  still  don’t  think  so. 

Q.  Did  the  amount  of  money  available  from  the  sale  of 
properties  continue  the  same  until  the  corporation  took 
action  with  respect  to  tenders?  A.  I  do  think  so. 

Q.  When  did  the  corporation  take  action?  A.  We  took 
action  when  we  agreed,  in  December,  that  we  were  going  to 
ask  for  an  offering  of  tenders.  The  letters  went  out  sub¬ 
sequently  to  that. 

•  ••••••••• 

Q.  Did  you  tender  your  bonds?  A.  I  did. 
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Q.  Do  you  know  when  you  tendered  your  bonds?  A.  In 
the  early  part  of  May  I  think  I  sent  them  in.  You  would 
have  a  record  there,  I  suppose. 

1848  Q.  At  the  time  you  tendered  your  bonds,  did  you 
know  what  amount  the  company  would  use  for  ten¬ 
ders  ?  A.  Sure  we  knew ;  we  all  knew. 

Q.  What  amount  of  money?  A.  About  $70,000.00.  We 
were  going  to  buy  in  that  much  worth  of  tenders. 

Q.  Is  that  the  same  amount  of  money  that  was  available 
in  December  of  1943?  A.  That  was  the  same  amount  of 
money  that  we  had  allocated  and  that  was  available. 

Q.  Did  you  know  what  price  the  company  would  accept 
on  tenders?  A.  W’e  all  knew  pretty  well  approximately 
what  price. 

Q.  Did  you  know?  A.  I  knew  approximately  what  price 
we  would  accept,  yes. 

Q.  Had  you  discussed  that  with  any  member  of  the  Board 
of  Directors?  A.  Not  as  a  member  of  the  Board  of  the 
Directors  at  all,  but  between  the  gentlemen  comprising  the 
Board  of  Directors  and  other  people. 

Q.  You  had  discussed  that?  A.  We  had  discussed  it. 

Q.  Well,  had  you  discussed  it  with  Mr.  Ludrof?  A.  I 
might  have,  without  trying  to  be  evasive  to  you. 

Q.  Had  you  discussed  it  with  Mr.  Bollier?  A.  Yes. 

1849  Q.  Well  now,  what  price  did  you  know  that  they 
were  going  to  pay?  A.  We  all  had  a  certain  idea  that 

it  would  be  between  $40.00  and  $50.00  a  bond. 

Q.  Now,  when  you  say  you  had  an  idea,  do  you  mean  you 
discussed  it  with  these  people?  A.  To  a  greater  or  lesser 
extent  we  did  discuss  it  with  these  people.  We  had  a  cer¬ 
tain  valuation,  Mr.  Prager,  to  go  by,  too,  outside  the  out¬ 
side  market,  so  to  speak. 

Q.  In  Exhibit  “J”,  which  I  now  show  you,  that  was  the 
company’s  request  for  tenders,  was  it  not?  A.  Yes. 

Q.  And  that,  you  told  us,  was  sent  out  in  the  early  part 
of  April?  A.  That  is  right. 
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Q.  Was  that  letter  approved  by  the  Board  of  Directors? 
A.  Yes. 

Q.  And  was  that  approved  at  its  meeting  prior  to  that 
letter  going  out?  A.  That  is  right. 

Q.  And  according  to  the  information  we  have  here,  that 
was  on  March  28,  1944,  the  meeting  of  the  Board? 

The  Trial  Examiner:  That’s  a  statement.  What  is  the 
next  question? 

By  Mr.  Prager: 

Q.  Is  that  your  recollection?  A.  That  is  right. 

•  ***#*•*#• 

1850  Q.  Did  you  know  the  price  that  they  were  going 
to  accept  tenders  at?  A.  I  told  you  approximately, 

yes. 

Q.  Did  you  approve  a  letter  going  to  stockholders,  Ex¬ 
hibit  “J”,  which  did  not  include  the  price  or  the  amount 
to  be  used? 

Miss  Antell:  Objection. 

The  Trial  Examiner:  Sustained. 

A.  Here  is  the  letter  with  the  spread  and  there  is  some¬ 
thing  in  here  too  which - 

The  Trial  Examiner:  You  needn’t  explain  it. 

By  Mr.  Prager: 

Q.  I  am  asking  you  whether  or  not,  at  the  time  the  letter 
was  sent  out,  you  knew  the  amount  of  money  the  company 
was  definitely  going  to  use  for  tenders  and  the  prices  they 
were  going  to  receive?  A.  Yes. 

Q.  Did  you  know  that  before  you  tendered  your  bonds? 
A.  Yes. 

•  ••••••••• 

1851  Q.  Did  the  company  use  the  $71,000.00  for  tender? 

A.  Mr.  Prager,  the  company  used  approximately 
that  amount  of  money. 
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Q.  Well,  the  fact  that  they  did  not  use  $71,000.00 — would 
that  refresh  your  recollection  that  there  was  no  amount 
mentioned?  A.  No,  not  at  all. 

Q.  Did  the  company  have  enough  cash  to  accept  the  ten¬ 
ders  they  wanted  to?  A.  Yes. 

1852  Q.  Did  the  company  borrow  any  money  to  use  for 
tenders?  A.  Not  that  I  know  of. 

•  ••••»•**• 

1856  By  Mr.  Prager: 

Q.  On  March  8th,  1944,  in  the  discussion  you  were 
telling  us  about,  was  there  any  conversation  at  that  time 
about  whether  or  not  the  mortgage  should  be  considered  a 
current  asset?  A.  We  always  considered  it  a  current  asset. 
At  that  time  we  considered  it  a  current  asset,  not  thought 
about  it. 

Q.  Did  Mr.  Jaffin  discuss  with  you  or  with  the  people 
standing  in  the  group  where  you  were,  that  it  was  improper 
to  consider  the  three  year  mortgage  as  a  current  asset?  A. 
Not  that  I  recall. 

1857  Q.  In  the  discussion  on  March  8th,  1944,  were  the 
people  divided  into  several  groups?  A.  Yes,  there 

were  a  couple  of  groups  in  that  room. 

The  Trial  Examiner:  How  big  was  the  room?  Was  it  a 
small  room? 

A.  That  office  is  about  the  size  of  this  room  down  to 
about  that  partition  and  a  little  bit  narrower. 

The  Trial  Examiner:  My  guess  would  be  that  it  would 
be  about  15  feet.  Can  we  agree  that  it  is  about  15  feet? 
Mr.  Prager :  About  that. 

By  Mr.  Prager: 

Q.  Did  you  go  from  group  to  group?  A.  No,  sir;  I  sat 
in  one  spot 

Q.  In  comparing  the  building  in  Allentown,  owned  by 
the  company,  with  another  building,  did  you  know  that  the 
building  which  the  company  owned  had  a  lesser  area,  floor 
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area,  than  the  building  with  which  it  was  being  compared? 
A.  From  what  I  know,  it  has  a  much  greater  floor  area 
From  what  I  know,  the  other  building  is  a  one  story  build¬ 
ing;  our  building  is  four  stories. 

The  Trial  Examiner:  Are  you  comparing  the  two  first 
floors? 

Mr.  Prager:  No,  the  entire  area. 

By  Mr.  Prager: 

Q.  Do  you  know  the  name  of  the  other  building?  A.  It 
is  American  Wire,  or  something  like  that.  I  am  not 

1858  sure  of  the  name. 

Q.  Do  you  recall  who  brought  that  topic  up  in  the 
conversation,  w’ho  mentioned  it?  A.  It  would  have  been 
one  of  the  Allentown  people  and  I  can’t  recall  just  who 
exactly  brought  that  up. 

Q.  If  the  American  Wire  Building  had  more  area,  would 
that  have  affected  your  conclusion  at  that  time?  A.  No. 
Miss  Antell:  I  object  to  this  question. 

The  Trial  Examiner:  Overruled. 

A.  Because  it  was  a  one  story  building.  I  wasn’t  con¬ 
cerned  with  the  area.  I  was  only  concerned  with  the  flood 
factor. 

Q.  Was  the  flood  control  discussed  ?  A.  Yes. 

Q.  Did  Mr.  Bollier  mention  that  he  was  on  the  Commis¬ 
sion,  the  Flood  Control  Commission?  A.  Yes,  he  did  make 
mention  of  that.  Whether  he  is  on  the  Commission, 
frankly,  I  don’t  recall  that,  but  I  do  know  that  we  were 
talking  very  much  to  the  point  about  flood  control  and 
whether  or  not  we  couldn’t  look  forward  in  the  next  few 
years  to  having  that  taking  a  part  in  the  enhancing  of  the 
value  of  our  building. 

Q.  Did  you  make  any  statement,  at  the  discussion  on 
March  8th,  1944,  as  to  what  amount  the  company 

1859  would  take  for  the  building?  A.  We  spoke,  not  oniv 
I — I  would  like  to  have  you  understand  that  there 

was  a  discussion  between  all  people  there — that  we  would 
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consider  an  offer  of  $100,000.00  and  certainly  nothing  below 
that. 

Q.  Up  to  that  time,  did  you  have  any  offer  for  the  build¬ 
ing?  A.  You  may  be  wondering  why  I  am  hesitating.  We 
did  have  an  offer  of  about  $90,000.00  and  I  don’t  want  to 
say  it  was  before  March  8th  or  before  March  28.  That's 
why  I  am  holding  back.  I  don’t  want  to  say  anything  that 
I  don’t  definitely  remember. 

The  Trial  Examiner:  Was  it  during  March?  A.  It  must 
have  been  after  that.  It  couldn’t  be  at  that  time  at  all. 

By  Mr.  Prager: 

Q.  At  the  discussion  on  March  8th,  was  there  anything 
said  about  the  operation  of  this  building  which  the  com¬ 
pany  owned?  A.  Surely. 

Q.  Was  there  a  discussion  about  the  repairs  necessary? 
A.  Yes. 

#«••••••** 

1861  Q.  Do  you  know  when  the  Board  took  its  first 
action  setting  the  amoun!  and  price  of  tenders? 

****#•***■# 

A.  Yes,  to  the  amount  oJ  money  available  for  the  pur¬ 
pose. 

By  Mr.  Prager : 

Q.  When  was  that?  A.  ivi  that  discussion  after  the 
meeting  in  December. 

**•••••*** 

1863  Q.  Mr.  Silverman,  do  you  know  why,  in  the  re¬ 
quest  for  tenders,  as  shown  by  Exhibit  “  J”,  no 
mention  of  sums  available  or  price  was  made? 

*•••••••«* 

A.  I  think  the  next  to  the  last  clause  tells  everything 
about  that.  The  last  clause  here  says,  “The  corporation 
reserves  the  right  to  accept  or  reject  any  or  all  tenders.” 
We  had  not  told  anyone  at  all  that  we  were  going  to  use 
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every  dollar  that  was  available.  If  those  tenders  came  in 
at  a  certain  figure  and  it  was  to  the  advantage  of  the  corpo¬ 
ration  for  us  to  purchase  them,  we  were  going  to  purchase 
them,  and  Mr.  Jaffin  was  very  much  in  accord  with  that 
understanding.  That  is  why  we  did  not  say  that  there 
was  going  to  be  $71,000  worth  of  market  value  of  bonds 
redeemed. 

*••••••••• 

1865  Re-Direct  Examination. 

By  Miss  Antell: 

Q.  That  first  mortgage  the  company  held  was  originally 
in  the  sum  of  $50,000,  is  that  correct?  A.  Yes. 

Q.  Do  you  know  whether  any  amount  of  principal  thereof 
had  been  paid  by  the  time  of  the  March  8th,  1944  meeting? 
A.  I  think  we  got  by  that  time  $5000  or  more. 

Q.  More  than  what?  A.  More  than  $5000. 

Q.  And  that  mortgage  had  been  reduced  by  the  time  of 
the  March  8th  meeting?  A.  Yes. 

1866  Q.  However,  the  amount  of  the  total  available  for 
the  purchase  of  bonds  remained  the  same  between 

December  1943  and  the  March  8th,  1944  meeting?  A.  Oh, 
yes. 

Q.  And  that  total  was  how  much?  A.  Approximately 
$70,000.00. 

Q.  In  other  words,  as  the  cash  increased,  the  mortgage 
was  reduced?  A.  That  is  right. 

*•••*••••• 

1867  By" Miss  Antell: 

Q.  I  call  attention  to  the  minutes  of  the  meeting  of  the 
Board  of  Directors  held  on  May  17, 1944.  Does  that  refresh 
your  recollection  as  to  whether  the  company  borrowed  any 
money  at  that  time  in  connection  with  the  purchase  of 
bonds?  (Handing  minutes  to  witness)  A.  I  am  just 

1868  thinking  of  the  answer  I  gave  Mr.  Prager  before  that 
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we  didn’t  have  to  borrow  any  money.  I  still  feel  what 
I  said  there  holds  true,  despite  the  fact  that  it  would 
indicate  that  we  did  borrow  some  money  to  go  and  pay 
for  the  necessary  redemption  of  the  bonds.  What  I  meant 
really  was  this - 

##•*#••#** 

A.  We  were  plenty  liquid  and  if  we  had  to  borrow  at 
that  time  $10,000.00,  it  was  just  for  the  sake  of  having  that 
much  additional  money  in  the  bank  in  order  to  go  and  send 
out  checks  for  the  redemption  of  the  tenders.  I  didn’t  con¬ 
sider  that  in  any  fashion  as  any  additional  obligation  of 
the  corporation  for  any  period  of  time.  Our  liquid  posi¬ 
tion — I  haven’t  got  the  statement;  Mr.  Prager  has,  but 
from  what  I  know  and  what  we  spoke  and  we  all  were  pres¬ 
ent,  we  know  that  the  working  capital  in  Phoenix  is  well 
and  sufficient  to  take  care  of  this  $10,000.00  and  the  other 
obligations. 

By  Mr.  Prager: 

Q.  You  are  talking  now  of  May  1944,  aren’t  you!  A. 
Definitely.  We  have  been  in  a  very  liquid  condition,  Mr. 
Examiner,  for  at  least  a  year. 

##•##•***# 
1872  Solomon  E.  Star 

a  witness  called  for  and  in  behalf  of  the  Commis¬ 
sion,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

The  Trial  Examiner:  Will  you  state  your  full  name  and 
address  ? 

The  Witness:  Solomon  E.  Star,  170  Hawthorne  Street, 
Brooklyn,  New  York. 

By  Miss  Antell: 

Q.  What  is  your  occupation,  Mr.  Star?  A.  I  am  au 
attorney. 
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1873  Q.  Do  you  know  Mr.  George  M.  Jaflin?  A.  I  do. 
Q.  How  long  have  you  known  him?  A.  I  would 

say  about  twelve  or  thirteen  years. 

Q.  Do  you  know  him  personally?  A.  Yes. 

Q.  Do  you  know  Mr.  Harry  Schneider?  A.  I  do. 

Q.  How  long  have  you  known  him?  A.  About  sixteen 
years. 

Q.  And  that  is  personally,  also?  A.  Oh,  yes. 

Q.  When  did  you  first  hear  of  Phoenix  Silk  Corporation? 
A.  I  have  always  known  of  them  in  a  general  way,  that 
company,  but  specifically  my  attention  was  directed 

1874  to  them  sometime  in  the  early  part  of  this  year  when 
1  noticed  that  my  friend  Harry  Schneider  had  been 

made  a  director  of  the  company. 

Q.  Prior  to  that  notice,  had  you  ever  had  any  dealings  in 
any  of  the  securities  of  Phoenix  Silk  Corporation?  A.  No. 
«••*•••••# 

Q.  Did  you  do  anything?  A.  I  called  him  and  congratu¬ 
lated  him  and  said  to  him,  “How  do  those  securities 

1875  of  the  company  look?”  He  said  to  me,  “ I  think  they 

are  all  right.”  As  a  matter  of  fact - 

Mr.  Prager:  May  I  just  have  a  continuing  objection  to 
any  conversation  between  this  witness  and  Mr.  Schneider 
as  not  having  any  bearing  upon  the  respondents. 

The  Trial  Examiner:  Yes. 

By  Miss  Antell: 

Q.  Will  you  continue? 

The  Trial  Examiner:  There  is  a  continuous  ruling  that 
I  am  accepting  that  kind  of  testimony  for  what  it  is  worth. 

A.  1  think  he  told  me,  after  we  talked  just  briefly,  that 
he  was  buying  five  bonds.  I  said,  “Buy  the  same  for  me.” 
I  think  during  the  course  of  our  conversation  we  discussed 
the  price  and  it  was  going  to  be  around  35  or  36. 
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Q.  How  soon  after  you  saw  that  notice  that  he  was 
elected  as  a  director  of  the  company  did  you  call  Mr.  Schnei  • 
der,  would  you  say?  A.  That  is  hard  to  say,  probably  a  few 
days,  or  maybe  a  day  or  two.  I  do  not  remember. 
1876  Q.  Did  you  know  where  these  bonds  were  traded? 
A.  You  mean  when  I  called  him? 

Q.  Yes.  A.  Not  when  I  called  him  up.  I  did  not  know 
where  they  were  traded. 

Q.  As  I  understand  it,  you  merely  asked  him  to  buy 
five  bonds  for  you?  A.  After  I  talked  to  him  and  he  said 
he  was  buying  five.  That  was  good  enough  for  me. 

Q.  Did  you  specify  any  price  limit  to  him?  A.  Well,  he 
indicated  the  price  would  be  around  35  or  36  or  there  about. 
I  said,  “That  is  o.k.” 

Q.  Did  he  tell  you  that  he  would  buy  them  for  you?  A. 
That  is  right. 

Q.  Did  he  tell  you  where  he  would  buy  them?  A.  I  did 
not  discuss  that  with  him. 

Q.  Did  he  tell  you  that  there  were  bonds  available  that 
you  could  purchase?  A.  I  did  not  discus  that.  He  said  he 
was  buying  five  and  I  said,  “Get  five  for  me.”  I  just  left 
him  to  take  care  of  the  details.  I  might  say  the  reason  1 
felt  that  it  was  all  right  was  that,  frankly,  we  had  been  very 
friendly  over  the  years.  I  do  him  favors  and  he  does  me 
favors.  If  he  told  me  that  he  was  buying  some  bonds,  then 
I  was  satisfied  they  were  a  good  investment. 

•  •*#**•*•• 

1879  Q.  Did  you  have  occasion  to  discuss  the  Phoenix 
Silk  Corporation  with  either  Mr.  Jaffin  or  Mr. 
Schneider  at  any  time  subsequent  to  your  purchase?  A. 
Yes,  I  spoke  to  Mr.  Schneider  after  the  company  had  asked 
for  tenders  of  the  bonds.  I  asked  Mr.  Schneider  whether 
he  was  tendering  liis  bonds  and  whether  he  had  any  idea 
as  to  what  price.  He  said  to  me  that,  if  I  recall — He  said 
he  thought  that  if  they  were  tendered,  they  should  be  ten¬ 
dered  at  about  45  or  50.  Then  I  decided  that  I  would  tender 
them  at  45,  46,  47,  48,  and  49. 
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Q.  Did  you  so  tender  your  bonds?  A.  I  did. 

1885  Frank  H.  Winter 

a  witness  called  for  and  in  behalf  of  the  Commission, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

The  Trial  Examiner :  Will  you  state  your  full  name  and 
address? 

The  Witness:  Frank  H.  Winter,  257  South  Third  Ave¬ 
nue,  Mt.  Vernon,  New  York. 

By  Miss  Antell: 

Q.  What  is  your  business,  Mr.  Winter?  A.  I  am  a  broker 
and  dealer  in  securities. 

Q.  You  operate  under  the  name  of  what?  A.  F.  H.  Win¬ 
ter  and  Company. 

Q.  That  is  a  sole  proprietorship?  A.  No,  it  is  a  co-part¬ 
nership. 

Q.  Who  is  the  other  partner?  A.  Harry  Flackman. 

*•*••••••> 

1887  Q.  Will  you  tell  us  what  your  firm’s  interest  was 
in  Phoenix  Silk  Corporation  bonds  beginning  with 

October  1st,  1943,  which  caused  you  to  insert  listings  in  the 
National  Daily  Quotation  Service? 

•  Mr.  Prager:  I  object  to  the  question.  It  has  no  bearing 
on  this  respondent. 

The  Trial  Examiner :  Overruled,  it  might  have. 

Mr.  Prager:  Exception. 

A.  Merely  a  trading  interest. 

Q.  Will  you  elaborate  on  that?  A.  Our  trading  interest 
was  to  endeavor  to  purchase  bonds  somewhere  around 
what  we  considered  would  be  the  bid  price  and 

1888  offer  them  for  sale  at  what  we  would  consider  a  selling 
price.  In  other  words,  trading  for  a  profit;  to  buy 

bonds  at  the  bid  price  and  sell  them  at  the  offered  price 
and  make  a  profit  by  it. 
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Q.  How  did  yon  determine  the  nature  of  the  listings 
which  you  put  into  these  sheets  with  respect  to  Phoenix 
Silk  Corporation  bonds? 


A.  We  guided  ourselves  by  orders  which  we  may  have 
had  or  what  other  bids  or  offers  we  heard  around  the 
Street.  If  we  felt  we  could  risk  topping  bids  or  lowering 
them  against  the  offer.  We  did  it.  It  is  a  usual  procedure 
in  trading  in  any  security. 

Q.  With  respect  to  Phoenix  Silk  bonds,  with  whom  did 
you  check  the  market  in  October  1943?  A.  I  do  not  recall 
who  was  in  the  sheets  at  the  time,  but  we  probably  checked 
with  various  ones,  or  sometimes  we  did  not  bother  to  check. 
Sometimes  we  had  an  interest  that  would  not  make  it  neces¬ 
sary.  In  other  words,  we  would  make  our  own  market. 

Q.  Do  you  recall  any  firm  which  was  in  the  sheets  in 
Phoenix  Silk  debentures  in  October  1943?  A.  I  would  not 
trust  my  memory  to  that.  I  have  a  fair  idea,  but 
1889  after  all  it  only  a  supposition.  I  would  have  to  refer 
to  the  sheet.  That  would  be  the  only  thing. 

Q.  I  show  you  Commission’s  Exhibit  2A,  which  is  a  list 
of  the  quotations  for  Phoenix  debentures  as  they  appeared 
in  the  sheets  from  October  1st,  1943  through  March  1944. 
Does  that  refresh  your  recollection  as  to  with  what  firm 
you  checked  the  market  in  Phoenix  debentures  in  October, 
1943? 

Mr.  Prager :  I  object  to  that  question.  That  is  not  what 
the  witness  testified. 

The  Trial  Examiner:  Sustained.  Show  him  the  sheets 
and  show  him  that  so  and  so  was  in  the  sheet  on  that  par¬ 
ticular  date  and  ask  him  if  he  did  business  with  them. 

By  Miss  Antell: 

Q.  I  call  your  attention  to  the  fact  that  M.  S.  Wien  and 
Company  appeared  during  October,  1943,  in  the  National 
Daily  Quotation  Service  sheets.  Did  you  check  with  M.  S. 
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Wein  and  Company  with  respect  to  the  market  in  these 
debentures  in  October  1943?  A.  It  is  quite  likely,  yes.  I 
cannot  recall  any  particular  incident,  but  it  is  quite  likely. 

Q.  Do  you  recall  at  any  time  checking  the  market  with 
M.  S.  Wein  and  Company?  A.  I  cannot  be  specific  as  to 
the  date,  hut  I  believe  I  can  safely  say  that  at  least 

1890  I  called  them  once  during  the  month  of  October,  and 
perhaps  more.  After  all,  it  is  a  year  ago  and  those 

calls  are  so  incidental  that  there  is  no  note  made  of  them 
or  anything.  It  is  very  difficult  to  say  just  what  calls  I 
did  have.  It  is  a  short  telephone  conversation  and  immedi¬ 
ately  forgotten. 

Q.  You  do  recall,  however,  that  at  least  once,  possibly 
more,  during  the  month  of  October  1943,  you  did  call  M.  S. 
Wien  and  Company  to  check  the  market  in  Phoenix  deben¬ 
tures?  A.  I  would  say  yes,  I  would  say  I  am  quite  sure  of 
that 

Q.  Do  you  recall  any  other  firm  that  you  called  to  check 
the  market  in  Phoenix  debentures?  A.  No,  I  may  have  had 
calls  from  other  firms.  As  a  matter  of  fact,  I  do  recall  hav¬ 
ing  a  call,  but  when  it  was  I  do  not  know.  That  was  from 
Seymour  Hayman  and  Company.  The  particular  thing 
that  marks  it  in  my  mind  was  the  fact  that  I  had  known 
the  Havmans  for  a  long  time.  It  seemed  like  a  friend  call¬ 
ing  you  up  and  you  attach  a  little  more  significance  to  it 
than  you  do  the  ordinary  call,  but  when  that  was,  I  cannot 
state. 

•  ••••••••« 

1891  Q.  When  you  called  M.  S.  Wien  and  Company 
with  respect  to  the  market  in  Phoenix  debentures, 

did  you  get  any  quotations  from  them?  A.  I  usually  did, 
yes. 

1892  Q.  On  both  sides  of  the  market?  A.  That  I  cannot 
say.  I  would  say  sometimes  the  quote  was  an  offer 

and  sometimes  it  was  a  bid.  Sometimes  it  was  both  sides, 
but  I  cannot  be  specific  on  that. 
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The  Trial  Examiner:  What  information  in  the  first  in¬ 
stance  caused  you  to  start  to  make  such  market  as  you  did 
in  these  bonds? 

The  Witness :  In  the  very  beginning — the  story  goes  back 
to  about,  I  believe,  June  1942.  At  that  time  a  trader  came 
with  us  who  had  endeavored  to  sell  the  Phoenix  bonds.  No 
one  had  been  able  to  find  any  market  for  them.  There  was 
no  bid  for  them.  He  also  secured  the  list  of  the  hold¬ 
ers  of  the  bonds.  We  sent  post  cards  to  the  holders  of  the 
bonds  offering  to  buy  the  bonds  at  what  at  that  time  seemed 
a  good  price.  I  think  it  was  around  6%  or  8%,  I  have  for¬ 
gotten  just  what  the  figure  was.  They  had  not  seen  any  or 
had  any  bid  on  the  bonds  in  years,  or  for  some  period  of 
time.  In  that  manner  a  trading  situation  developed.  Now 
that  trader  left  us,  I  believe,  in  March,  1943 — somewhere  in 
there.  I  consequently  continued  the  interest  in  the  bonds. 
In  the  meantime,  due  to  the  fact  that  people  would  not  sell 
at  the  lower  prices,  and  we  felt  that  we  could  dispose  of 
them  at  higher  prices,  we  raised  our  bids,  over  a  period  of 
a  year,  possibly  ten  percent.  I  am  relying  entirely 
1893  on  my  memory  and  I  cannot  be  specific. 

The  Trial  Examiner:  Would  that  bring  us  up  to 
this  October  date? 

The  Witness:  Up  to  the  October  date?  No,  I  would  say 
it  is  sometime  before  that.  I  believe  they  were — I  do  not 
like  to  make  a  statement  here  I  cannot  substantiate,  unless 
I  have  some  record  to  look  at,  but  I  would  say  along  about 
August  or  September  or  something  of  that  sort,  without 
referring  to  the  records. 

The  Trial  Examiner :  And  after  that,  bringing  you  up 
to  October? 

The  Witness :  After  that  the  market  seemed  to  be  quite, 
as  we  term  it,  quite  stronger,  and  consequently  we  moved 
our  bids  along  with  other  bids  that  we  heard. 

The  Trial  Examiner:  Did  you  try  to  find  out  any  reasons 
for  the  market  becoming  stronger? 


The  Witness :  No,  for  the  reason  that  I  did  not  have  suffi¬ 
cient  interest  in  it  except  from  a  trading  standpoint. 


1894  Q.  By  what  factors  were  you  guided  with  respect 
to  the  listings  that  you  made  in  Phoenix  debentures 

during  the  month  of  October,  1943?  A.  Well,  during  the 
month  of  October,  1943  I  had  a  definite  order  to  sell  Phoe¬ 
nix  bonds  at  a  specific  price.  My  offer  was  guided  by  that 
entirely. 

Q.  What  order  did  you  have  at  that  time?  A.  I  had  an 
order  to  sell — I  have  a  memorandum  here  that  I  think  will 
help  me.  (Indicating  paper.)  I  had  an  offer  to  sell 

1895  $12,500  worth  of  bonds  at  20. 

Q.  When  did  you  receive  that  order?  A.  Some¬ 
time  in  September,  to  the  best  of  my  recollection. 

Q.  That  order  was  from  whom?  A.  From  Nathan  Engel. 

Q.  Was  that  order  given  to  you  at  a  price?  A.  At  20 

GTC. 

Q.  Was  that  the  only  order  you  had  on  hand  at  that 
time?  A.  Yes. 

Q.  Did  you  personally  or  your  partner,  or  your  firm, 
have  any  position  in  the  bonds  at  that  time?  A.  I  believe 
we  were  long  a  small  bond,  about  $100,  or  $150,  or  some¬ 
thing  of  that  sort,  I  do  not  recall  just  what  the  amount  was. 
I  would  have  to  refer  to  my  records  to  see  just  what  we 
had,  but  I  think  we  were  long,  as  I  say,  some  small  denomi¬ 
nation. 

Q.  Did  you  go  into  the  sheets  during  the  month  of  Octo¬ 
ber  on  the  basis  of  the  order  that  you  had  from  Mr.  Engel? 
A.  Yes. 

Q.  Were  you  guided  by  any  other  factors  in  determining 
the  quotations  that  you  listed  in  the  National  Daily  Quota¬ 
tion  Service  sheets  in  October,  1943? 
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1896  A.  I  cannot  say  that  I  recall  being  guided  by  any 
particular  factor,  except,  of  course,  having  an  order 

on  hand,  naturally,  I  would  be  guided  by  that. 

Q.  Were  you  guided  in  the  nature  of  the  listings  that 
you  did  make  at  that  time,  in  October,  1943,  by  any  quota¬ 
tions  that  you  had  received  from  M.  S.  Wien  and  Company 
or  their  listings  in  the  sheet?  A.  Well,  very  frankly,  it  is 
difficult  to  answer  a  question  of  that  kind  because  it  is  just 
a  matter  of  trying  to  recall  what  your  thoughts  were,  and 
I  might  say  that  even  when  you  have  nothing,  strange  as  it 
may  sound,  your  price  may  be  just  a  hunch. 

Q.  How  did  you  determine  your  bid  of  18?  A.  I  do  not 
know. 

Q.  That  you  made  during  October?  A.  I  believe  I  can 
— just  trying  to  recall  it  is  very  obvious.  It  shows  here 
that  M.  S.  Wien  and  Company  had  been  bidding  19  to  the 
7th  of  October.  When  they  appeared  over  the  OW-BW,  I 
felt  that  I  could  safely  bid  18. 

Q.  Were  you  interested  in  acquiring  bonds  for  the  firm? 
A.  Was  I  what? 

Q.  Were  you  interested  in  acquiring  bonds  for  the  firm 
at  that  time?  A.  Yes,  I  was  interested  in  acquiring  bonds 
from  a  trading  standpoint. 

1897  Q.  What  do  you  mean?  A.  Buy  them  at  the  bid  price 
and  try  to  dispose  of  them  at  the  offer  price.  There 

were  inquiries.  People  kept  calling.  We  were  in  the  sheets. 
Outside  houses  kept  calling.  Various  houses  kept  calling. 
Some  of  them  had  buying  orders,  some  of  them  had  selling 
orders.  They  would  offer  bonds  at  a  certain  price.  If  I 
thought  the  price  was  too  high,  naturally  I  would  not  buy 
them.  Or  they  would  bid  me  for  bonds.  Who  they  are  or 
who  they  were,  I  have  no  way  of  recalling.  As  I  mentioned 
before,  those  things  are  just  a  momentary  telephone  call 
and  it  is  yes  or  no  and  forgotten. 

Q.  What  was  the  first  transaction  effected  in  Phoenix 
bonds  after  October  1st,  1943?  A.  My  first  transaction? 
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Q.  Yes.  A.  On  the  11th  of  October,  I  bought  a  $500  piece 
from  Murphy  and  Durieu  at  18. 

Mr.  Prager:  May  I  ask  what  paper  the  witness  is  refer¬ 
ring  to? 

The  Trial  Examiner:  Yes,  what  is  that? 

The  Witness :  This  is  my  own  memorandum  that  I  took 
off  a  record  of  my  transactions  merely  for  my  guidance 
here  in  case  I  should  be  asked. 

The  Trial  Examiner:  A  transcript  from  your  own  busi¬ 
ness  records? 

1898  The  Witness :  That  is  right. 

Mr.  Prager :  When  the  witness  is  finished,  I  would 
like  to  look  at  it,  Mr.  Examiner. 

The  Trial  Examiner :  How  about  that  order  you  say  you 
had  to  sell  some  at  20.  What  was  the  date  of  that? 

The  Witness:  That  dates  back  from  sometime  in  the  lat¬ 
ter  part  of  September. 

The  Trial  Examiner:  Was  that  completed? 

The  Witness :  Yes. 

Miss  Antell:  That  was  subsequently,  Mr.  Examiner. 

By  Miss  Antell: 

Q.  In  connection  with  that  order,  did  you  make  inquiry 
around  the  Street,  of  any  brokers,  as  to  whether  there  was 
any  possibility  of  executing  that  order?  A.  No,  because  f 
would  not  open  my  hand  to  that  extent. 

Q.  You  never  showed  your  order  at  20,  did  you?  A.  No, 
I  did  not. 

Q.  Did  you  give  any  indication  to  any  broker  that  you 
had  any  bonds  available?  A.  It  is  possible,  but  I  do  not  be¬ 
lieve  I  ever  went  into  quantity  because  I  would  not  dare 
offer  $12,000  worth  of  bonds  in  the  size  of  the  Phoenix  mar¬ 
ket,  as  it  had  been  for  fear  it  would  disappear  entirely. 

Q.  With  respect  to  that  first  transaction  you  effected 
on  October  11th,  who  is  Murphy  and  Durieu?  A.  I 

1899  think  they  a***  members  of  the  Stock  Exchange.  I 
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am  not  sure.  At  least  they  are  a  well-known  house  in  the 
Street. 

Q.  Did  you  solicit  that  business?  A.  No,  that  was  on  a 
telephone  call  because  I  was  in  the  sheets. 

Q.  When  was  the  next  transaction  that  you  effected  in 
Phoenix  bonds?  A.  The  next  transaction  was  on  the  14th 
of  October. 

Q.  What  was  that  ?  A.  It  appeared  to  me  that  the  market 
was  becoming  stronger.  I  heard  bids  around  and  I  had  the 
order  to  sell  the  bonds  at  20  from  Nathan  Engel,  so  I 
bought  the  bonds  as  a  principle  from  him  at  20. 

Q.  And  that  covered  $12,500  face  amount  of  bonds?  A. 
$12,500  face  amount  of  bonds,  yes. 

Q.  What  did  you  do  with  those  bonds  ?  A.  I  believe  I  had 
some  calls  on  it,  as  near  as  I  can  remember,  or  indicated, 
and  I  think  the  market  may  have  been — I  may  have  heard 
19  for  them.  I  may  even  have  heard  20  for  them  after  I 
had  them  and  I  held  them  for  a  higher  price. 

Q.  When  did  you  sell  them,  and  tell  us  to  whom  and 
under  what  circumstances  ?  A.  I  sold  them  on  the  same  day 
to  E.  H.  Gibb  &  Company  at  21,  less  a  quarter. 

Q.  Will  you  tell  us  the  circumstances  under  which 
1900  you  effected  that  transaction?  A.  I  believe  Gibb 
called  me  and  asked  me  if  I  had  any  bonds.  I  told 
them  I  did.  We  may  have  discussed  quantity,  although  I 
doubt  very  much  whether  I  did,  although  I  think  it  is  pos¬ 
sible  he  may  have  said  he  had  a  bid  for  a  substantial  quail 
tity.  That  is  a  matter  of — well,  more  or  less  conversation 
and  you  work  up  to  a  point.  If  you  see  that  they  really 
want  something,  if  you  happen  to  have  it,  why  then  yon 
show  your  hand ;  if  not,  you  do  not  show  your  hand,  because 
it  will  run  away. 

Q.  What  is  your  best  recollection  of  the  substance  of  that 
conversation  with  E.  H.  Gibb  and  Company?  A.  I  believe 
it  was  that  he  had  a  bid  for  a  substantial  quantity  of  bonds. 

I  think  I  may  even  has  asked  him  how  many.  He  may  have  • 
said.  I  am  merely  relying  entirely  on  my  memory,  because 
this  is  all  telephone  conversation. 
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Q.  Give  us  your  best  recollection.  A.  He  may  have  said 
ten  or  fifteen  bonds.  If  he  said  ten  or  fifteen  bonds,  in  ail 
probability  I  said,  “Well,  I  can  give  you  thirteen”,  because 
I  had  $500  from  Murphy  and  Durieu,  and  the  $12,500  that 
I  had  purchased  from  Engel. 

Q.  Those  are  all  the  bonds  you  had  at  that  time?  A.  Yes. 

Q.  How  did  you  arrive  at  the  price?  A.  I  bought  them 
at  20  and  I  sold  them  at  21  less  a  quarter,  so  that  is 
1901  really  20%,  which  I  felt  was  not  enough.  As  a  mat¬ 
ter  of  fact,  I  tried  to  get  21.  I  know  we  did  dicker 
a  long  time  over  that  %.  He  claimed  he  had  to  get  a  com¬ 
mission  out  of  it  and  so  on  and  so  forth. 

Q.  Tell  us  about  that  dickering  that  you  had.  A.  Wei], 
just  vrhat  it  amounted  to — I  know  I  held  out  for  21.  Ho 
said  he  had  to  buy  them  cheaper  and  we  fussed  back  and 
forth  perhaps  on  several  telephone  calls.  Finally,  I  said, 
“All  right,  I  will  sell  them  out  at  21  less  %.”  $13,000  face 
value  of  the  bonds  was  a  bigger  position  than  I  made  it  a 
practice  to  carry  in  those  bonds. 

Q.  Did  you  sell  those  thirteen  bonds  to  E.  H.  Gibb  and 
Company?  A.  Yes. 

«••••••••• 

1903  By  Miss  Antell : 

Q.  Do  you  recall  whether  prior  to  the  time  you  made  this 
sale  of  thirteen  bonds  to  E.  H.  Gibb  and  Company,  M.  S. 
Wien  and  Company,  at  any  time  during  the  month  of  Oc¬ 
tober,  called  you  to  ask  you  whether  you  had  any  bonds  for 
sale?  A.  I  do  not  recall  any  particular  call,  but  it  is  not 
at  all  unlikely. 

Q.  Did  M.  S.  Wien  frequently  call  you  with  respect  to 
Phoenix  debentures  ?  A.  They  called  and  checked  the  mar¬ 
ket  with  me,  yes. 

Q.  Did  you  give  them  the  market?  A.  I  gave  them  my 
market  as  I  had  it,  what  my  interest  was. 

Q.  Prior  to  October  14,  1943,  did  you  have  an  interest  in 
the  bonds?  A.  Yes,  I  had  more  or  less,  as  I  stated  before, 
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a  trading  interest  constantly,  from  the  time  that  we  started 
in  them,  which  dates  back,  I  believe  to  June  1942.  Well, 
here  is  a  transaction  on  the  10th  of  June  1943.  Our  interest 
went  back  farther  than  that  before  we  actually  did  any 
business  on  it. 

1904  Q.  After  this  transaction  covering  the  thirteen 
bonds,  on  October  14,  1943,  what  was  your  next 

transaction?  A.  My  next  transaction  was  the  purchase  the 
next  day,  the  next  morning,  as  a  matter  of  fact,  of  $7500 
worth  of  bonds,  in  a  lot  of  $5,000  and  $2,500. 

Q.  From  whom  did  you  purchase  those  bonds?  A.  I  pur¬ 
chased  those  from  a  Mr.  William  Latin  and  Louis  Schein. 

Q.  And  those  were  your  customers?  A.  They  were  my 
customers,  introduced  by  Mr.  Engel. 

Q.  Were  there  any  particular  circumstances  which 
caused  you  to  make  that  purchase  on  that  day?  A.  None, 
excepting  the  fact  that  I  had  sold  bonds  the  day  previously 
at  a  higher  price,  and  the  chances  were  that  it  might  be 
possible  that  I  could  sell  these. 

Q.  Do  you  recall  whether,  in  the  course  of  your  conver¬ 
sation  with  E.  H.  Gibb  and  Company,  covering  the  purchase 
of  the  thirteen  bonds,  whether  at  that  time  or  shortly  there¬ 
after  they  asked  you  whether  you  had  any  additional 
bonds?  A.  It  is  quite  likely  they  did.  However,  I  did  not 
have  any  additional  bonds.  I  do  not  believe  I  could  have 
answered  them  in  the  affirmative. 

Q.  Did  you  tell  them  that  you  knew  where  some  bonds 
were  and  you  would  try  to  get  them?  A.  No,  because 

1905  I  did  not  know  these  bonds  were  there  until  the  next 
morning,  the  15th. 

Q.  How  did  you  find  out  that  the  bonds  were  there?  A. 
I  called  on  Mr.  Engel  to  take  up  the  $12,500  worth  of  bonds 
of  his  that  I  had  and  he  said,  “I  hear  my  partner,  Mr. 
Schein,  has  some  bonds  that  he  wants  to  sell  at  the  same 
price.  I  also  have  a  friend  uptown,  Mr.  Latin,  who  has 
$5,000  worth.”  I  said,  “Well,  do  you  want  to  give  me  an 
order?”  He  said,  “Yes.”  Mr.  Schein  signed  his  own  order, 
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but  Mr.  Latin  did  not  sign  the  order.  Mr.  Engel  signed  it 
for  him. 

Q.  Did  you  buy  the  bonds  from  those  two  individuals  as 
principal?  A.  Yes. 

Q.  What  did  you  do  with  those  bonds?  A.  I  sold  those 
bonds  that  same  day,  perhaps  even  that  morning,  after  1 

got  them,  to  E.  H.  Gibb  and  Company. 

•  •***••**« 

Q.  At  what  price  did  you  sell  them?  A.  At  22%,  less  %. 
The  Trial  Examiner:  What  had  you  paid  for  them? 

The  Witness:  20. 

By  Miss  Antell: 

Q.  Will  you  tell  us  the  circumstances  under  which 

1906  you  made  that  sale  to  E.  H.  Gibb  and  Company  ?  A. 
I  cannot  recall,  but  it  is  quite  possible,  following  the 

usual  more  or  less  stereotyped  procedure — he  had  been  a 
buyer  the  day  previously  and  I  called  him  and  asked  him 
if  he  was  interested  in  any  more  bonds. 

Q.  What  happened?  A.  I  believe  he  probably  said  he 
would  call  me  and  let  me  know. 

Q.  Did  he  call  you  and  let  you  know?  A.  He  called  me, 
yes.  He  said  he  would  take  some  more  bonds. 

Q.  How  was  the  price  of  22%,  less  %  commission  arrived 
at?  A.  I  offered  him  the  bonds  at  22%,  I  think,  t  *  start 
with,  and  I  probably  got  down  to  22%  and  then  he  chiseled 
the  other  quarter  out.  That  is  what  the  trading  business  is. 

Q.  Did  you  confirm  that  transaction  to  E.  H.  Gibb  &  Com¬ 
pany?  A.  Yes. 

•  ••••••••* 

1907  By  Miss  Antell : 

Q.  At  the  time  of  the  second  transaction  with  E. 
H.  Gibb  &  Company,  did  he  make  any  inquiry  of  you 
whether  you  had  any  additional  bonds?  A.  It  is  possible, 
yes. 
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Q.  Do  you  recall  any  such  inquiry?  A.  No,  I  cannot 
really  recall  any  such  inquiry,  but  I  would  say  it  is  more 
than  likely  because  that  is  the  usual  procedure  in  conver¬ 
sation. 

Q.  Do  you  recall  whether  E.  H.  Gibb  &  Company,  from 
and  after  October  15,  telephoned  you  on  various  occasions? 
A.  I  believe  they  did,  yes. 

Q.  And  the  purpose  of  those  calls  was  what?  A. 

1908  X  beg  your  pardon? 

Q.  What  were  they  calling  about?  A.  Just  asking 
whether  I  had  any  more  bonds,  any  further  interest,  or 
something  of  that  sort,  probably. 

Q.  Do  you  recall  whether  you  called  E.  H.  Gibb  &  Com¬ 
pany  to  ask  them  whether  they  had  any  further  interest? 
A.  I  probably  would  not  call  E.  H.  Gibb  unless  I  had  some¬ 
thing. 

Q.  Do  you  recall  whether  on  and  after  October  15,  1943, 
you  exchanged  telephone  calls  with  M.  S.  Wien  and  Com¬ 
pany  with  respect  to  the  Phoenix  debentures?  A.  Would 
you  mind  restating  that?  I  did  not  get  the  beginning. 

Q.  Do  you  recall  whether,  after  October  15,  1943,  you 
exchanged — you  telephoned  M.  S.  Wien  and  Company  or 
M.  S.  Wien  and  Company  telephoned  you  with  respect  to 
Phoenix  debentures  ?  A.  I  would  say,  without  recalling  any 
particular  instance,  yes. 

Q.  What  was  that  with  reference  to?  Who  called  whom? 
A.  As  I  said,  I  do  not  recall  any  instance  whether  they 
called  me  or  I  called  them.  It  is  possible  that  if  I  had  an 
inquiry,  I  may  have  called  them  to  inquire  what  their  mar¬ 
ket  was.  On  the  other  hand,  they  may  have  called  me  and 
asked  me  what  my  market  was. 

Q.  When  M.  S.  Wien  and  Company  called  you,  did 

1909  you  give  them  your  market?  A.  Yes,  if  I  had  it. 

Q.  Did  you  indicate  that  you  had  any  bonds  for 
sale?  A.  No,  I  did  not  because  I  did  not  have  any  bonds 
for  sale,  not  until  a  little  later.  On  the  29th  I  did. 
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Q.  Did  M.  S.  Wien  and  Company  ever  offer  you  any 
bonds?  A.  From  time  to  time,  yes. 

Q.  When  you  called  to  inquire  from  M.  S.  Wien  and  Com¬ 
pany,  did  you  get  quotations  oh  Phoenix  bonds?  A.  They 
usually  gave  me  their  market,  yes. 

Q.  What  was  your  next  transaction  in  Phoenix  deben¬ 
tures  ?  A.  On  October  22nd. 

Q.  Of  what  did  that  transaction  consist?  A.  I  bought  a 
$1,000  bond  at  20. 

Q.  From  whom?  A.  From  a  G.  L.  Heegaard. 

Q.  Was  that  one  of  your  customers?  A.  I  would  not  say 
a  customer.  I  believe  he  lives  or  has  his  business  in  Min¬ 
neapolis.  He  had  received  post  cards  that  we  had  sent  out 
at  various  times  quoting  a  market.  He  had  written  in  ask¬ 
ing  for  bids  from  time  to  time.  The  bids  were  usually  un¬ 
satisfactory.  I  presume  he  probably  wrote  in;  and  he  may 
have  written  in — he  did  write  in  previously  to  the  22nd  and 
we  bid  him  20  for  his  bond. 

Q.  And  you  purchased  that  one  bond  from  him? 
1910  A.  Yes,  at  20. 

Q.  After  October,  1943,  did  you  continue  to  send 
out  these  post  cards  to  bond  holders  of  Phoenix?  A.  No, 
we  did  not. 

Q.  When  was  the  last  time  you  circularized  the  Phoenix 
bond  holders?  A.  Why,  I  would  say  that  it  was  probably 
sometime  previous  to  June,  1943,  or  during  June,  when  we 
had  the  trader  with  us.  I  did  not  circularize  after  that,  to 
the  best  of  my  recollection,  although  it  is  possible  I  did. 
Now  I  cannot  say. 

Q.  Did  you  circularize  any  individuals  or  groups  of  indi¬ 
viduals  other  than  the  bond  holders  of  Phoenix  debentures 
at  any  time?  A.  Yes. 

Q.  Who?  A.  We  have  done  that  on  various  lists.  We  just 
recently  sent  out  a  card  on  Good  Humor. 

Q.  On  and  after  October  1st,  1943,  did  you  do  any  circu¬ 
larizing  with  respect  to  Phoenix  debentures?  A.  After 
October,  no,  we  did  not. 
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Q.  With  respect  to  the  one  bond  that  you  purchased  from 
Heegaard  on  October  22nd,  1943,  what  did  you  do  with 
that?  A.  We  held  that  for  a  little  while  and  eventually  sold 
it,  on  the  29th  at  25,  to  a  private  customer,  as  a  matter  of 
fact,  a  relative  of  the  trader  that  was  with  us  at  the 
time. 

1911  Q.  What  was  the  name  of  that  customer?  A.  Rose 
M.  Styskal. 

Q.  Did  you  effect  any  other  transactions  in  Phoenix 
debentures  after  that  date,  on  October  29th,  1943?  A.  Yes, 
on  June  6th  of  this  year  I  bought  a  $100  bond  at  37,  and 
on  September  25th  of  this  year  I  bought  a  $250  bond  at  40. 

Q.  And  those  are  the  only  other  transactions  you  have 
had  since  then?  A.  Yes. 

Q.  Do  you  still  hold  those  bonds?  A.  I  still  hold  those 
two  bonds. 

1913  By  Miss  Amtell: 

Q.  Do  you  recall  noting  that  E.  H.  Gibbs  &  Com¬ 
pany  began  to  appear  in  the  sheets  in  November  1943?  A. 
Yes,  I  probably  did,  yes. 

Q.  Were  your  quotations,  as  you  listed  them  in  the  Na¬ 
tional  Daily  Quotation  Service  sheets,  guided  in  any  way 
by  the  quotations  listed  by  E.  H.  Gibb  &  Company? 

Mr.  Prager :  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

Mr.  Prager:  Exception. 

The  Witness:  Will  you  repeat  the  question?  (Question 
read). 

The  Witness:  It  is  quite  possible  they  were. 

By  Miss  Amtell: 

Q.  In  what  way.  A.  Well, - 

Mr.  Prager:  That  is  objectionable,  Mr.  Examiner. 

The  Trial  Examiner:  Overruled. 
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A.  As  we  are  guided  by  all  quotations.  If  we  are  inter¬ 
ested  in  the  purchase  of  a  security  and  various  brok- 

1914  ers  have  a  certain  bid,  we  naturally  do  not  want  to 
foolishly  put  a  bid  in  considerably  under  that,  and 

we  always  feel  safe ;  if  we  get  stock  that  we  do  not  want, 
we  perhaps  will  have  a  place  to  sell  it. 

Q.  Did  you  in  any  of  your  quotations  with  respect  to 
your  bids  ever  try  to  top  the  bids  of  any  other  broker?  A. 
Try  to  top  what? 

Q.  Top  the  bids?  A.  Yes,  it  is  possible. 

Q.  Well,  with  respect  to  the  Phoenix  debentures,  did 
you  ever  top  the  bids  of  any  other  broker?  A.  I  believe  I 
did,  yes. 

Mr.  Prager:  May  we  have  the  period  fixed,  Mr.  Exam¬ 
iner? 

Miss  Antell:  From  and  after  November. 

By  Miss  Antell: 

A.  It  does  not  appear  that  I  did. 

Q.  Did  you  in  effect  ever  top  the  bids  of  any  broker  Ln 
your  quotations  as  listed  for  Phoenix  debentures  in  the  Na¬ 
tional  Daily  Quotation  Service  sheets  after  November  1st, 
1943? 

The  Trial  Examiner:  The  sheets  show  that. 

A.  You  will  have  to  give  me  time  to  check  this.  (Re¬ 
ferring  to  sheets).  I  can  only  answer  from  this  record  and 
if  this  record  is  correct,  I  evidently  did  not. 

Q.  Why  did  you  change  the  form  of  your  quota- 

1915  tion  on  November  12th,  1943,  as  it  appeared  in  the 
sheets,  to  a  bid  only. 

•  ••••••••* 

The  Witness:  Well,  it  is  quite  possible  that  having  no 
bonds  for  sale,  I  did  not  care  to  offer  bonds  because  they 
would  be  a  very  difficult  security  to  become  short  of.  I 
probably  was  interested  in  securing  more  bonds  to  trade 

them,  thinking  that  there  may  be  a  place  to  sell  them. 

•  ••••••••• 
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Q.  When  you  say  that  after  November  12th  you  were  in¬ 
terested  in  acquiring  some  bonds  for  the  purpose  of 
19^5  trading,  did  you  have  in  mind  any  customers  to 
whom  you  would  sell  the  bonds?  A.  It  is  quite  pos¬ 
sible.  We  had  a  customer  who  seemed  to  be  interested — 
as  a  matter  of  fact,  he  was  a  customer  of  this  former  trader 
of  ours  and  he  seemed  to  think  well  of  the  bonds  and  it  is 
quite  possible  that  we  felt,  if  we  bought  them,  that  we  might 
be  able  to  sell  them  to  him. 

Q.  You  had  no  definite  order?  A.  No. 

Q.How  many  bonds  did  he  tell  you  he  was  interested  in? 
A.  Nothing  was  ever  mentioned. 

Q.  Did  you  understand  it  was  any  sizable  amount  or  just 
a  few  bonds?  A.  Nothing  was  ever  mentioned.  As  a  matter 
of  fact,  it  was  more  or  less  supposition  that  he  would  be 
interested. 

Q.  So  that  you  had  no  definite  customer  in  mind?  A. 
Definitely  not.  Yes,  we  did  have  this  one  man  in  mind,  but 
we  did  not  have — we  were  in  the  position,  if  I  may  amplify 
that,  that  if  we  bought  bonds,  we  would  then  offer  them  to 
him. 

Q.  Did  you  have  in  mind  anybody  else  to  whom  you  could 
offer  them?  A.  No,  we  did  not. 

Q.  Did  you  have  in  mind  any  brokers  that  you 
1917  might  offer  the  bonds  to?  A.  I  cannot  say  we  did. 

It  is  difficult  to  try  and  remember  just  what  you  were 
thinking. 

Q.  Will  you  tell  us  why,  on  and  after  December  2nd, 
1943,  you  began  listing  quotations  of  OW-BW?  A.  Well, 
OW-BW  is  a  much  more  advantageous  way  of  listing  be¬ 
cause  you  have  the  opportunity,  without  more  or  less — 
while  it  is  not  a  definite  commitment  to  put  a  bid  in  there 
or  an  offer,  at  the  same  time  with  OW-BW,  it  leaves  a  wider 
margin  for  trading.  In  other  words,  you  would  hear  offers 
and  you  would  hear  bids. 

Q.  Were  you  effected  in  any  way  by  inserting  OW-BW, 
by  the  fact  that  E.  H.  Gibb  &  Company,  in  December  1943 
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was  inserting  bids  beginning  with  30,  35,  32,  37  and  up¬ 
wards?  A.  It  is  quite  possible  that  I  may  have  felt  the 
situation  was  becoming  a  little  dangerous  from  the  price 
standpoint  and  I  did  not  want  to  get  caught  between  them. 

•  ••••••••« 

Q.  Why  did  you  stop  listing  Phoenix  debentures  begin¬ 
ning  with  March  24th,  1944?  A.  To  the  best  of  my 

1918  recollection,  I  believe  it  was  about  that  time  that  one 
of  the  investigators  from  the  Commission,  Mr.  Cone 

came  in  to  inquire  about  it.  I  thought,  not  knowing  what 
the  situation  was,  but  if  there  was  going  to  be  any  trouble 
or  there  is  going  to  be  a  lot  of  investigating  and  so  on,  I 
did  not  want  to  trade  in  the  bonds  any  longer. 

Q.  Other  than  what  you  have  testified  to,  on  and  after 
October  29,  1943,  did  you  receive  any  other  inquiries  or 
orders  for  bonds  from  any  individual  or  broker-dealer? 
A.  Why,  yes.  They  came  in  more  or  less  constantly  as  long 
as  I  was  in  the  sheets,  because  other  brokers,  commission 
houses,  having  an  order  would  call  to  find  out  what  my 
interest  was,  if  they  had  a  selling  order,  if  I  would  bid  for 
them. 

Q.  However,  you  had  no  definite  orders  to  execute  your¬ 
self  on  and  after  October  29th,  1943?  A.  No. 

Q.  And  you  effected  no  transactions  after  that  time  in 
Phoenix  debentures?  A.  Yes,  I  did. 

Q.  Except  for  the - A.  The  few  isolated  cases  that  l 

mentioned,  even  up  to  this  past  September. 

•  ••••••••» 

1919  Cross-Examination. 

By  Mr.  Prager: 


1920  Q.  Did  you,  during  the  period  of  October  1943  to 
December  30th,  1943,  know  of  any  transactions  made 
in  these  securities  other  than  those  that  you  had  engaged 
in?  A.  No.  May  I  qualify  that? 
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Q.  Yes.  A.  I  make  the  definite  statement,  “No”  to  the 
best  of  my  recollection.  It  is  possible  that  in  a  telephone 
conversation  with  somebody,  someone  may  have  said  bonds 
sold  at  so  and  so,  but  whether  or  not  that  statement  was 
made,  I  cannot  say.  That  is  something  that  I  am  trying  to 
be  as  truthful  about  as  possible. 

Q.  Is  it  your  best  recollection  that  you  did  not  ? 
1921  A.  To  my  best  recollection,  I  did  not  hear  of  any. 

Q.  You  did  not  disclose  your  trade  to  anyone  other 
than  the  person  you  were  dealing  with,  did  you?  A.  Defi¬ 
nitely  not. 


Q.  And  at  such  times  that  you  had  listings  of  OW-BW, 
that  did  not  mean  that  you  had  bonds  actually  in  possession 
to  sell,  did  it?  A.  No,  it  mean  quite  the  contrary. 

Q.  Tell  me  just  what  it  meant.  A.  It  meant  quite  the 
contrary.  I  did  not  have  bonds  to  sell  or  I  did  not  have 
bonds  to  buy.  I  wanted  to  hear  them  and  see  if  I  was 
interested. 

Q.  Is  that  the  same  situation  with  respect  to  an  OW-BW 
listing  in  any  security?  A.  Yes.  Not  always.  Sometimes 
you  have  an  interest  and  do  not  want  to  disclose  your  hand. 
Generally,  it  is  just  a  trading  interest. 

•  ••••••••« 

1928  Gustav  L.  Bimbaum 

was  called  as  a  witness  on  behalf  of  the  Commission, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 

By  Miss  Antell: 

Q.  Will  you  please  state  your  full  name  and  address? 
A.  Gustav  L.  Bimbaum,  215  West  88th  Street,  New  York 
City. 

Q.  What  is  your  occupation,  Mr.  Bimbaum?  A.  I  am  a 
broker. 
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Q.  And  you  are  connected  with  what  firm?  A.  I  am  a 
partner  of  Birnbaum  &  Company. 

•  ••#•••••* 

1930  Q.  Did  you  or  your  firm,  prior  to  December,  1943, 
have  any  interest  in  Phoenix  Silk  Corporation  de¬ 
bentures?  A.  No,  ma’am. 

Q.  Do  you  know  whether  you  ever  effected  any  transac¬ 
tions  in  that  security?  A.  I  think  we  had  one  transaction. 

Q.  I  say  prior  to  December,  1943.  A.  We  only  had  one 
transaction,  whenever  that  took  place.  I  haven’t  got  the 
records  in  front  of  me. 

Q.  I  show  you  your  records.  Does  that  refresh  your 
recollection  as  to  when  that  transaction  took  place  (hand¬ 
ing  records  to  witness)  ?  A.  Well,  it  was  done  on  Decem¬ 
ber  3,  1943. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
effected  that  transaction?  .A.  Well,  Mr.  Joe  Lann,  of  M.  S. 
Wien  and  Company,  called  me  and  told  me  that  Frank  C. 
Masterson  and  Company — first  of  all,  he  gave  me  an  order 
to  sell  $15,000.  Phoenix  Silk  Corporation  income  bonds  at 
37,  or  he  told  me  that  I  could  sell  them  at  that  price.  I 
was  told  that  Frank  C.  Masterson  would  call.  A  while  later 
they  called.  They  asked  if  we  had  anything  in  Phoenix, 
probably.  That  is  just  a  recollection.  We  said  we  had 
$15,000.  of  bonds  to  sell  at  37.  In  all  probability,  he 

1931  made  me  a  counterbid;  I  could  not  guarantee  that, 
but  the  final  outcome  was  that  we  sold  him  the 

$15,000.  at  37  flat. 

Q.  Do  you  recall  whether,  when  he  made  you  that  coun¬ 
terbid -  A.  I  don’t  say  he  did;  I  say  he  might  have.  I 

could  not  say;  it  is  too  far  back.  In  all  probability,  that 
would  be  the  conclusion — that  they  probably  would  say — 
“well,  we  will  pay  you  35  or  36,”  whatever  price  he  might 
have  said.  It  generally  does  not  occur  that  the  man  takes 
the  bonds  at  an  offering  price.  He  tries  to  chisel  you. 

Q.  Did  you  refer  back  any  price  that  Masterson  submit¬ 
ted  to  you  to  Mr.  Lann?  A.  I  beg  your  pardon? 
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Q.  Did  you  refer  back  to  Mr.  Lann  any  price  that  Master- 
son  may  have  submitted  to  you  at  the  time  ?  A.  There  was 
no  need  for  it  because  we  bought  the  bonds  at  37. 

Q.  Did  you  indicate  in  any  way  to  Masterson  and  Com¬ 
pany,  for  whom  you  were  acting?  A.  No,  ma’am. 

Q.  In  that  transaction,  you  acted  in  what  capacity?  A. 
As  a  broker. 

Q.  For  whom?  A.  For  M.  S.  Wien  and  Company. 

1932  Q.  Did  you  receive  a  commission  therefor?  A. 
Yes.  When  we  called  M.  S.  Wien  back,  they  allowed 

us  one-eighth  of  a  point  for  executing  the  order. 

Q.  Who  determined  the  amount  of  your  commission?  A. 
Mr.  J.  Lann. 

Q.  After  that  trade,  did  you  ever  receive  any  inquiries 
from  Masterson  &  Company,  or  any  other  broker,  for  any 
additional  bonds?  A.  I  could  not  answer  that  question;  I 
could  not  remember  that.  We  may  have. 

Q.  Do  you  recall  any?  A.  I  do  not.  There  may  have 
been,  but  I  could  not  think  that  far  back. 

Q.  Do  you  know  at  what  time  that  transaction  was 
effected  with  Masterson  &  Company  (handing  a  photostat 
to  witness)  ?  A.  I  imagine  around  11 :40,  according  to  the 
stamp  on  it. 

Q.  Do  you  have  any  recollection  as  to  what  time  elapsed 
between  the  telephone  call  from  Mr.  Lann,  giving  you  the 
order  to  sell  15  bonds  at  37,  and  when  Masterson  called 
you?  A.  I  could  not  say.  That  would  be  absolutely — I 
mean,  you  just  couldn’t  tell  that.  It  might  have  been  a 
half  hour;  it  might  have  been  an  hour.  I  think  it 

1933  was  probably  an  hour  or  so. 

•  •**•*•••* 

1935  Q.  Do  you  recall  whether  you  ever  checked  the 
market  in  Phoenix  debentures?  A.  Oh,  yes,  we 
have  time  and  again,  for  inquiries  that  came  through  the 
wires.  We  might  have  checked  it. 

Q.  Do  you  have  any  recollection  of  ever  checking  the 
market  during  the  period  between  October,  1943  and 
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March,  1944?  A.  I  have  recollection  that  we  have  checked 
the  market,  yes.  It  is  just  vague,  but  I  think  we  have  had  in¬ 
quiries  from  wires  that  we  have,  connections  that  we  have 
to  our  office. 

Q.  Do  you  recall  checking  the  market  at  any  time  during 
that  period  with  M.  S.  Wien  and  Company ;  that  is,  in  Phoe¬ 
nix  debentures?  A.  We  probably  would  have  called 

1936  them,  yes.  They  were  on  the  sheets  and  most  prob¬ 
ably  we  would. 

Q.  Do  you  recall  checking  the  market  in  Phoenix  deben¬ 
tures  with  any  other  broker  or  dealer?  A.  I  think  so;  I 
think  there  were  other  people  on  the  sheets. 

Q.  Who  were  they?  A.  I  do  not  remember  now.  I  think 
if  we  did  get  an  inquiry,  we  would  check  whoever  was  on 
the  sheets.  We  would  call  Wien  and  call  whoever  was  on 
the  sheets  so  that  we  knew  what  we  were  doing. 

Miss  Antell :  That  is  all  I  have. 

Cross-Examination. 

By  Mr.  Prager : 

Q.  Did  Mr.  Lann  tell  you  that  Masterson  was  going  to 
call  you?  A.  Yes. 

Q.  Did  Mr.  Lann  tell  you  to  offer  Masterson  or  to  sell 
Masterson  15  bonds  at  37  ?  A.  He  told  me  to  offer  the  bonds 
at  37  to  Masterson  at  that  time. 

Q.  You  stated  that -  A.  No,  I  would  not  say  that. 

That  is  a  very  indefinite  thing.  I  don’t  know  what  hap¬ 
pened. 

Q.  I  don’t  mean  the  exact  words,  but  in  sub- 

1937  stance -  A.  He  told  me  to  sell  the  bonds  at  37. 

If  Masterson  called  us  and  asked  us  for  our  offering, 

we  would  show  him  15  bonds  at  37. 

Q.  It  is  your  recollection  that  Masterson  tried  to  buy 
them  cheaper?  A.  That  would  be  the  usual  conclusion;  I 
cannot  say  definitely  that  they  did  that,  but  in  all  proba¬ 
bility  they  probably  made  a  counterbid. 


411 


Q.  Do  you  recall  telling  them  that  your  order  was  for 
37?  A.  We  had  an  order  to  sell  15  bonds  at  37. 

•.  •  #  •  *  ■  *  •  •  •  * 

Howell  0.  Archard 

called  as  a  witness  on  behalf  of  the  Commission,  being  first 
duly  sworn,  testified  as  follows : 

Direct  Examination. 

By  Miss  Antell: 

Q.  Will  you  please  state  your  full  name  and  address,  Mr. 
Archard?  A.  Howell  0.  Archard,  Oradell,  N.  J. 

Q.  What  is  your  business,  Mr.  Archard?  A. 
1939  Dealer  and  broker  in  securities,  at  25  Broad  Street. 

Q.  Are  you  connected  with  any  firm?  A.  Yes,  my 
own  firm — Howell  0.  Archard  &  Company. 

Q.  Is  that  a  sole  proprietorship?  A.  No,  I  have  a  part¬ 
ner. 

Q.  That  partner  is  whom?  A.  Thomas  Halpin. 

Q.  Did  you  or  your  firm  have  any  transactions  in 
1939  Phoenix  Silk  debentures  during  the  period  from 
October  1,  1943  through  March  31,  1944?  A.  No. 

1941  Q.  During  the  period  from  October  1,  1943 
through  March  31,  1944,  did  you  receive  any  in¬ 
quiries  or  any  orders  for  Phoenix  debentures — to  buy  or 
sell?  A.  No,  we  watched  them  carefully.  We  did  not  re¬ 
ceive  any  inquiries,  but  we  have  customers  who  still  have 
bonds. 

Q.  Those  bonds  were  purchased  a  long  time  prior  to 
that?  A.  Yes. 

Q.  How  did  you  watch  the  market?  A.  In  the  sheets 
from  day  to  day. 
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1942  Q.  How  did  you  determine  the  bonds  were  getting 
active  around  November,  1943?  A.  Well,  there  were  more 
listings  appearing  in  the  sheets. 

Q.  And  from  that  you  determined  the  bonds  were  getting 
more  active  ?  A.  I  assumed  that  they  would  be  a  little  more 
active,  yes. 

Q.  Do  you  recall  how  many  brokers  were  listed  in  the 
sheets  in  November,  1943?  A.  There  were  four  or  five, 
including  ourselves. 

Q.  Do  you  recall  how  many  brokers  were  listed  prior  to 
that  time?  A.  Yes,  two. 

Q.  Do  you  recall  who  they  were?  A.  I  believe  it  was 
M.  S.  Wien  and  I  think  F.  H.  Winter,  if  I  am  not  mis¬ 
taken. 

1943  Q.  Do  you  recall  who  the  firms  were  that  were 
listed  in  the  sheets  in  November  ?  A.  Yes,  Mitchell 

&  Company,  ourselves,  E.  H.  Gibb,  M.  S.  Wien  and  one 
other  firm ;  it  just  slips  my  mind  who  it  is. 

Q.  Did  you  call  any  of  these  brokers  to  ascertain  what 

the  quotations -  A.  On  the  days  that  there  were  no 

prices  shown;  yes,  I  did. 

Q.  Do  you  recall  any  of  these  calls  that  you  made  to  M. 
S.  Wien  and  Company?  A.  I  believe  1  talked  to  them,  but 
nothing  was  outstanding. 

Q.  Did  they  give  you  quotations  on  the  bonds?  A.  Yes. 
Q.  Both  sides  of  the  market?  A.  No,  they  just  quoted 
approximately  the  market  as  of  that  day. 

Q.  Was  it  on  both  sides,  both  the  bid  and  asked?  A.  It 
wasn’t  on  bid  and  asked,  no,  just  whatever  was  bid. 

Q.  How  about  E.  H.  Gibb  &  Company?  Do  you  recall 
whether  you  got  a  market  from  E.  H.  Gibb  &  Company? 
A.  I  did  not  call  them. 

1944  Q.  Do  you  recall  whether  you  called  F.  H.  Winter 
&  Company?  A.  I  believe  I  only  called  M.  S.  Wien. 

Q.  Did  you  ever  get  any  information  with  respect  to  what 
the  company  was  doing?  A.  No. 
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Q.  Did  you  note  whether  the  price  of  the  bonds,  as  quoted 
in  the  sheets,  had  risen  from  October  1st  to  November!  A. 

I  did  not  notice,  no,  not  especially. 

Q.  But  you  did  notice  that  more  brokers  were  in  the 
sheets!  A.  Yes. 

1945  Q.  Now,  your  listings,  as  they  appeared  in  the 
sheets,  were  $7,500.  face  value  of  bonds,  OW,  and  j 

those  listings  appeared  on  three  occasions :  November  15th, 
16th  and  17th,  with  no  offerings.  Will  you  tell  us  how  you 
arrived  at  those  quotations! 

1946  Mr.  Prager:  I  object. 

The  Trial  Examiner:  Sustained.  Did  you  have  J 
that  amount  of  bonds  to  sell  at  that  time! 

The  Witness:  We  have  customers  that  had  bonds  and 
still  have  bonds. 

The  Trial  Examiner :  Did  they  want  to  sell  them  on  those 
three  days! 

The  Witness :  No,  we  were  to  keep  our  customers  posted,  j 
We  believed  by  going  in  with  offering  wanted,  we  could 
best  get  the  bids  that  were  coming  into  the  Street. 

The  Trial  Examiner:  Is  that  the  amount  of  bonds  your  \ 
customers  had  at  the  time! 

The  Witness :  They  had  more  than  that. 

The  Trial  Examiner:  Why  did  you  select  a  figure  of 
$7,500! 

The  Witness:  Because  this  fellow  that  works  for  me 
believes  that  that  was  the  best  way  to  intimate  it  was  a 
real  order.  I  don’t  know  whether  you  call  it  a  trick  of  the 
trade.  It  might  have  been  five  bonds  or  ten  bonds. 

By  Miss  Antell : 

Q.  You  were  bidding  for  bonds  with  your  particu- 

1947  lar  listing,  were  you  not?  A.  Not  bidding  for  them; 
we  wanted  to  see  what  offerings  were  coming  in  the  | 

Street. 

Q.  But  your  listing,  as  it  appeared,  was  a  bid  for  bonds? 

A.  Offering  wanted;  that  is  right. 
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Q.  Did  you  have  any  order  on  hand  or  any  inquiry  on 
hand  for  the  purchase  of  bonds  at  that  time?  A.  No. 

•  *•••••••• 

1953  Q.  Do  you  announce  to  anybody  that  you  make  a 
trade?  A.  No. 

Q.  Do  you  know  of  any  trades  made  by  anybody  else? 
Is  there  any  way  you  can  find  that  out?  A.  No. 

*#*•*•**•* 

1954  Joseph  P.  Mayr 

was  called  as  a  witness  on  behalf  of  the  Commission,  and 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 

By  Miss  Antell: 

Q.  Will  you  please  state  your  full  name  and  address? 
A.  Joseph  F.  Mayr,  8126  Kent  Road,  Jamaica  Estates,  New 
York. 

Q.  What  is  your  business?  A.  Retailing  securities. 

Q.  To  customers?  A.  Right. 

Q.  Are  you  a  broker-dealer?  A.  I  am. 

•  #***•**•* 

1956  Q.  When  did  you  first  have  any  transactions?  A. 
Oh,  I  am  sorry;  I  misunderstood  the  question.  July 

of  1943. 

Q.  Was  that  the  first  time  you  heard  of  Phoenix  Silk 
Corporation  debentures?  A.  Right. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
heard  of  these  securities  and  under  which  you  made 

1957  the  transaction?  A.  Mr.  Groppler,  who  at  this  time 
was  a  salesman  with  my  firm,  came  to  me  and  said 

he  can  place  about  ten  of  these  Phoenix  Silk  bonds  and 
M.  S.  Wien  had  a  lot  of  13  bonds. 

Mr.  Prager:  May  I  interrupt  to  object  to  any  conversa¬ 
tion  between  this  witness  and  his  associate,  Mr.  Groppler, 
which  was  not  in  the  presence  of  these  respondents? 
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The  Trial  Examiner:  Sustained. 

Miss  Antell:  Exception.  He  is  telling  us  the  circum¬ 
stances  under  which  he  purchased. 

By  Miss  Antell: 

Q.  Tell  us  how  you  happened  to  buy  those  bonds.  A.  I 
bought  them  from  M.  S.  Wien  and  Company. 

Q.  Tell  us  how  you  happened  to  buy  them.  What  were 

the  circumstances?  A.  As  I  just  mentioned - 

The  Trial  Examiner:  He  had  a  conversation  which  has 
been  objected  to  and  which  I  sustained. 

By  Miss  Antell: 

Q.  Who  called  it  to  your  attention?  A.  Mr.  Groppler. 
The  Trial  Examiner:  He  already  said  that. 

Q.  What  did  he  call  your  attention  to?  A.  He 

1958  just  mentioned  the  bonds. 

Mr.  Prager:  I  object  to  the  conversation  and  move 
to  strike  it  out. 

Miss  Antell:  I  think  we  are  entitled  to  know  the  cir¬ 
cumstances. 

The  Trial  Examiner:  Let  the  record  show  that  he  called 
his  attention  to  a  certain  lot  of  13  bonds  which  he  said  were 
available. 

•  ••••••••• 

By  Miss  Antell: 

Q.  Did  you  know  where  these  bonds  were?  A.  I  called 
up  M.  S.  Wien  and  Company. 

Q.  How  did  you  happen  to  call  M.  S.  Wien  and  Com¬ 
pany?  A.  Groppler  mentioned  the  bonds  to  me. 

Mr.  Prager:  I  object  to  the  answer. 

The  Trial  Examiner:  As  long  as  he  called  M.  S.  Wien 
after  the  conversation,  he  prefaced  it  by  saying  that’s  how 
he  found  out  that  Wien  had  some  bonds. 

Miss  Antell:  Mr.  Examiner,  may  I  inject  this:  Mr.  Grop¬ 
pler  has  testified  that  he  discussed  the  situation  with 

1959  Wien,  and  this  is  information  which  he  passed  on. 
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I  think  we  are  entitled  to  know — that  he  got  the  in¬ 
formation  from  Mr.  Lann.  I  think  we  are  entitled  to  know 
where  he  passed  that  information  on  in  a  trading  picture. 

The  Trial  Examiner:  You  are  up  to  the  point  now  where 
he  called  the  firm  of  M.  S.  Wien. 

By  Miss  Antell: 

Q.  To  whom  did  you  speak  at  M.  S.  Wien  and  Company? 
A.  If  I  recall  correctly,  to  Mr.  Lann. 

Q.  Tell  us  what  conversation  you  had  with  Mr.  Lann.  A. 
None  whatsoever.  I  asked  Mr.  Lann  how  the  bonds  are 
quoted,  and  he  gave  me  the  quote  and  I  bought  them  at 
21. 

Q.  Did  you  try  to  get  the  quotations  from  any  other 
broker  on  these  bonds  at  the  time?  A.  At  this  time  I  did 
not  have  the  sheets;  at  this  time  I  did  not  have  the  sheets. 

Q.  What  did  you  do  with  those  13  bonds  ?  A.  Ten  bonds 
were  placed  by  Mr.  Groppler  and  three  bonds  were  placed 
by  myself. 

Q.  To  whom  did  you  sell  these  three  bonds?  A.  To  a 
customer  of  mine. 

Q.  What  was  the  name  of  the  customer?  A.  William 
Hautmann. 

1960  Q.  Mr.  Groppler,  at  the  time  of  this  transaction, 
was  working  as  a  salesman  for  you,  you  say?  A. 

Right. 

Q.  On  what  basis  was  he  working?  A.  On  a  commission 
basis. 

Q.  Was  that  on  a  profit-sharing  basis?  A.  No. 

•  ••••••••• 

1963  Q.  Where  were  those  ten  bonds  of  Groppler ’s 
placed,  with  what  customers?  A.  Two  bonds  to 
Oswald  Frei - 

Mr.  Prager:  Mr.  Examiner,  we  already  have  this  infor¬ 
mation  in  the  record. 

The  Trial  Examiner:  We  haven’t  got  the  Mayr  records 
yet.  We  just  had  a  statement  by  Mr.  Groppler. 
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The  Witness:  Five  bonds  to  Jacob  Solar,  and  three  bonds 
to  Robert  Jenzer. 

Q.  Did  you  confirm  the  trades  to  these  three  customers 
of  Groppler?  A.  I  did. 

1964  Q.  At  what  prices  did  you  confirm  those  trades 
and  on  what  dates?  A.  To  Oswald  Frei  on  July  6th, 

at  23;  to  Jacob  Solar  on  July  1st,  at  23,  and  to  Robert 
Jenzer  on  July  1st,  at  23. 

Q.  On  what  date  did  you  confirm  the  sale  to  your  custo¬ 
mer,  Mr.  Hautmann,  and  at  what  price?  A.  On  July  6th, 
at  23. 

Q.  Did  you  confirm  the  purchase  of  the  13  bonds  from 
M.  S.  Wien  and  Company?  A.  I  believe  I  did. 

Q.  On  what  date  was  that  purchase?  A.  July  1st. 

Q.  That  was  one  transaction,  the  purchase  of  13  bonds 
at  21  ?  A.  Right. 

Q.  Did  you  effect  any  other  transactions  in  these  bonds? 
A.  I  did  not. 

Q.  Your  customer,  Hautmann,  still  has  his  bonds?  A. 
No,  I  sold  them  for  him  on  November  16,  1943. 

Q.  To  whom  did  you  sell  those  bonds?  A.  To  M.  S. 
Wien. 

Q.  At  what  price?  A.  At  26. 

1965  Q.  Will  you  tell  us  the  circumstances  under  which 
you  made  that  sale?  A.  This  customer  of  mine,  at 

the  time  I  called  him,  he  wanted  to  sell  the  bonds  at  the 
best  possible  price. 

Q.  What  effort  did  you  make  to  ascertain  the  best  pos¬ 
sible  price  at  that  time?  A.  I  distinctly  remember  having 
called  Winter:  whether  I  did  call  any  other  firms,  I  am 
not  quite  sure,  but  I  did  call  Winter  and  then  I  called 
M.  S.  Wien. 

Q.  What  did  you  ascertain  from  Winter  with  respect 
to  the  price  of  these  bonds? 

•  ••••«•••« 

A.  Most  likely  26. 


418 


Q.  Did  Winter  make  you  an  offering  of  26  for  the  bonds? 
A.  I  am  not  sure.  However,  I  think  he  made  the  same  bid 
that  M.  S.  Wien  did. 

Q.  Why  did  you  sell  it  to  M.  S.  Wien  and  Company?  A. 
If  I  recall  it  correctly,  I  did  not  get  a  better  bid  from  any 
one  else,  so  I  gave  the  benefit  of  the  trade  to  M.  S.  Wien 
and  Company. 

Q.  Why?  A.  Probably  because  I  bought  it  from 
1966  him,  for  no  particular  reason. 

•  •••••***• 

Q.  Did  you,  other  than  on  these  two  occasions,  the  pur¬ 
chase  of  the  bonds  and  the  sale  of  the  bonds,  make  any 
inquiries  from  any  brokers  as  to  the  quotations  in  these 
bonds?  A.  Between  the  time  I  sold  it  to  the  customer  and 
the  time  this  customer  of  mine  sold  them  again,  I  don’t 
think  I  did. 

Q.  You  made  no  inquiries  with  respect  to  the  market 
from  the  time  you  made  the  purchase  of  these  bonds  to  the 
time  you  sold  them?  A.  I  don’t  think  so. 

•  ••••••••• 

1968  Hugh  F.  Maher 

was  called  as  a  witness  on  behalf  of  the  Commission,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination. 

By  Miss  Antell: 

Q.  Will  you  state  your  full  name  and  address?  A.  Hugh 
F.  Maher,  5  Cove  Drive,  Manhasset,  Long  Island. 

Q.  What  is  your  business,  Mr.  Maher?  A.  I  am  a  cus¬ 
tomers’  broker  employed  by  the  Stock  Exchange  firm  of 
Penington,  Colket  &  Company. 


1969  Q.  Will  you  tell  us  the  circumstances  under  which 
you  first  heard  of  Phoenix  debentures? 
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1970  A.  About  ten  days  prior  to  November  18th,  some¬ 
body  told  me  to  watch  these  bonds,  that  they  prob¬ 
ably  would  do  better.  I  don’t  know  who  that  was.  It 
might  have  been  a  broker;  it  might  have  been  a  customer. 
It  was  not  M.  S.  Wien,  for  I  don’t  know  anybody  over 
there.  I  watched  them  in  the  sheets  and  I  noticed  that 
they  did  do  better,  and  this  particular  day  they  seemed  to 
be  about  30  bid.  I  was  afraid  of  missing  something,  so  I 
told  Mr.  Knox,  who  is  a  friend  of  mine,  to  pick  me  up  five 
bonds  if  he  could,  somewlieres  around  bid.  I  think  the 
market  was  30-35.  T  retailed  those  five  bonds  to  three 
accounts.  I  subsequently  sold  out  three  of  the 

bonds - 

1971  Q.  Before  you  get  into  the  sale  of  those  bonds,  let 
me  ask  you,  Mr.  Maher,  around  what  price  do  you 

recall  the  bonds  were  selling  when  they  were  first  called 
to  your  attention?  A.  25-27,  I  would  say,  from  my  recol¬ 
lection. 

.  Q.  And  you  watched  these  bonds  thereafter  how?  A. 
Just  by  looking  in  the  sheets. 

Q.  Did  you  make  any  other  inquiries?  A.  No,  I  did  not. 

Q.  What  did  you  observe  in  the  sheets  which  attracted 
you?  A.  I  noticed  that  the  bonds  seemed  to  be  quoted  up 
quite  a  bit  from  the  first  time  I  looked  in  the  sheets  at 
this  particular  issue  and  there  were  six  or  se?en  brokers 
in  it,  which  bespoke  quite  a  bit  of  activity  for  a  bond  that 
was  outstanding  in  a  relatively  small  amount.  As  I  recall, 
there  were  only  400  of  these  bonds  outstanding,  or  400-odd. 
I  thought  that  that,  in  itself,  was  significant.  Usually,  you 
do  not  find  six,  seven  or  eight  brokers  trading  in  bonds 
that  are  outstanding  in  that  small  amount.  The  fact  that 
the  bonds  went  up,  as  I  say — I  just  thought,  from  the  way 
they  were  acting,  that  whoever  had  given  me  this  informa¬ 
tion  told  me  to  watch  them  and  they  probably  would  do 
better,  and  he  knew  what  he  was  talking  about. 
3972  However,  I  couldn’t  recall  who  had  told  me  that  and, 
you  see,  to  get  any  confirmation  as  to  why  they  might 
do  better. 
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Q.  Did  you  look  the  bonds  up  in  any  manual?  A.  I 
looked  them  up  in  Moody ’s  Manual,  but  the  latest  infor¬ 
mation  there  was  as  of  1941,  which  was  not  very  helpful 
in  the  Fall  of  1943. 

Q.  Did  you  make  any  other  inquiry  with  respect  to  the 
company?  A.  No,  I  did  not;  I  had  no  means  of  checking  it. 

Q.  What  did  you  thereupon  do  on  November  18th,  when 
the  market  situation  attracted  you?  A.  I  gave  Mr.  Knox 
an  order  to  buy  five  bonds. 

1973  Q.  Did  you  give  him  any  limits?  A.  Well,  I  told 
him  to — as  I  say,  my  recollection  is  that  the  bonds 

were  30-35.  I  did  not  want  to  pay  the  offering  side.  I 
thought  he  ought  to  be  able  to  buy  them  somewhere  in  the 
middle.  He  called  me  back  and  said  he  could  buy  five 
bonds  and  offered  them  to  me  at  32,  which  I  thought  was 
a  reasonable  offering  with  the  market  as  it  was,  and  I 
bought  them. 

Q.  Did  he  tell  you  from  whom  he  bought  them  at  the 
time?  A.  No,  he  did  not. 

Q.  Did  he  tell  you  how  he  checked  the  market?  A.  No, 
he  did  not.  I  assume  that  he  did  what  he  should  do. 

Q.  WTiat  did  you  do  writh  those  bonds?  A.  I  retailed 
those  bonds.  I  put  two  in  two  accounts  and  one  bond  in 
another  account. 

Q.  Those  accounts  v’ere  what?  A.  Miss  Mary  Josephine 
Smith,  one  bond. 

Q.  At  what  price?  A.  33. 

Q.  What  else?  A.  Mrs.  Weir - 

Q.  Is  that  Mrs.  Blanche  S.  Weir?  A.  Yes,  two 

1974  bonds  at  33,  and  Miss  Grace  0.  McCarthy,  two 
bonds  at  33. 

Q.  Did  you  instruct  Knox  as  to  the  number  of  bonds  yon 
wanted  to  buy?  A.  I  told  him  I  wanted  him  to  buy  five 
bonds,  yes. 

Q.  Did  you  have  the  orders  at  that  time?  A.  No,  I  did 
not,  but  I  did  before  the  day  was  up. 
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Q.  You  suggested  the  purchase  of  these  bonds  to  your 
customers?  A.  That  is  right. 

Q.  And  they  bought  it  on  your  suggestion?  A.  That  is 
right. 

Q.  After  this  transaction,  did  you  continue  to  watch  the 
bonds?  A.  Well,  I  had  Mr.  Knox  check  them  the  next  day 
and  I  think  the  bonds  were  up  again  in  price.  I  do  not 
recall  what  the  quotation  was,  but  it  was  better  than  what 
it  was  on  the  day  I  bought  these.  I  decided  not  to  buy  any 
more  of  the  bonds.  I  did  not  want  to  chase  them  up.  I 
did  not  have  enough  information  to  warrant  getting  any 
good-sized  orders  in  them  anyhow,  so  I  just  dropped  the 
matter  then  and  there. 

Q.  But  did  you  continue  to  follow  the  market  in  the 
bonds,  through  the  sheets  or  otherwise?  A.  Just  in  the 
sheets.  I  did  not  pay  too  much  attention  to  the 
1975  market  in  these  bonds. 

Q.  What  happened  thereafter?  A.  Well,  in  De¬ 
cember  Miss  Smith  called  me  and  said  that  she  planned  to 
retire  at  the  end  of  the  year  and  she  wanted  to  get  out  of 
her  speculative  holdings,  particularly  bonds  over  the 
counter,  inactive  things  where  she  could  not  follow  the 
market.  This  bond  did  not  pay  any  interest  for  some  years 
and  I  did  not  see  where  it  would.  I  told  her  that  I  de¬ 
cided  to  sell  her  bond  and  I  thought,  as  long  as  I  was  sell¬ 
ing  hers,  I  would  sell  the  whole  five  bonds.  Mrs.  Weir 
said  that,  as  long  as  the  bonds  were  up  a  little  bit  from 
where  she  had  bought  them,  she  would  prefer  to  take  a 
gamble  on  them  and  try  and  make  some  money.  I  sold 
three  bonds. 

Q.  What  did  you  do  with  respect  to  selling  these  bonds? 
What  efforts  did  you  make?  A.  I  looked  in  the  sheets 
and  there  weren’t  as  many  in  the  sheets  this  time,  as  I 
recall,  as  there  were  when  I  bought  the  bonds. 

Q.  What  did  you  do?  A.  I  noticed  that  E.  H.  Gibb  was 
in  there.  I  know  Mr.  Archard  and  Mr.  McCarthy  and  I 
called  them  up  and  they  made  me  a  very  wide  market.  By 
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that  I  mean  a  five-point  spread.  I  asked  them  for  an 
1976  indication  of  a  bid  on  five  bonds,  but  I  told  them 
I  thought  I  ought  to  get  better  than  the  indicated 
bid,  when  the  spread  was  so  great  there.  He  finally  came 
back — he  first  bid  the  indicated  bid.  I  am  not  sure  what 
the  market  was,  but  then  he  finally  came  back  and  bid  me 
— what  price  was  that? 

Q.  I  show  you  your  confirmations.  Does  that  refresh 
your  recollection  (handing  same  to  witness)  ?  A.  That  is 
right;  he  finally  made  me  a  bid  of  ZS1/*  for  three  bonds, 
which  I  sold.  I  sold  two  for  Mrs.  McCarthy  at  35V2  and 
one  for  Miss  Smith  at  35 1/4. 

•  ••••••••• 

1978  Q.  Did  E.  H.  Gibb  &  Company  indicate  to  you 
whether  they  were  acting  for  their  own  account  or 

for  any  other  broker?  A.  I  have  no  way  of  knowing  that. 
Their  confirmations  might  have  shown  the  firm,  but  I  don’t 
see  those  confirmations. 

Q.  And  you  assumed  they  were  acting  for  their  own 
account?  A.  I  did  not  assume  anything. 

•  ••••••••• 

1979  Q.  How  did  Mrs.  Weir  dispose  of  her  bonds,  if  you 
know? 

•  ••••••••• 

A.  I  tendered  them  on  her  behalf  to  the  company  in 
response  to  a  letter  which  the  company  sent  out  request¬ 
ing  tenders. 

Q.  Did  she  consult  with  you  thereon?  A.  Before  I  sub¬ 
mitted  the  bonds,  I  asked  her  if  she  would  mind  selling 
them  because  I  could  get  a  good  price  for  her.  She  said, 
“Go  ahead.” 

1980  Q.  And  you  tendered  them  on  her  behalf  at  what 
price?  A.  At  44. 

Q.  How  did  you  determine  the  price  of  44?  A.  I  just 
guessed  at  it. 
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Q.  You  did  not  talk  the  situation  over  with  anybody! 
A.  No,  I  did  not. 

•  ••••••••• 

1981  Cross-Examination. 

By  Mr.  Prager: 

1982  Q.  I  believe  you  stated  that  your  interest  was 
about  ten  days  prior  to  the  time  you  made  the  pur¬ 
chase.  A.  Well,  if  I  said  that,  that  was  incorrect.  I  said 
that  my  attention  was  called  to  the  bonds  initially  about 
ten  days  prior  to  the  date  that  I  made  my  initial  trans- 
acion  in  the  bonds. 

Q.  When  did  you  begin  to  look  in  the  sheets?  A.  Well, 
ten  days  prior  to  November  18th. 

Q.  At  the  time  your  attention  was  called  to  it?  A.  That 
is  right. 

Q.  Do  you  remember  offhand  what  you  saw  on  the 
sheets?  A.  No,  I  do  not  remember. 

Q.  I  call  your  attention  to  Exhibit  2-A  in  this  case,  which 
is  the  listings  of  the  sheets  in  Phoenix  securities,  and  I 
direct  your  attention  to  the  month  of  November,  1943. 
Does  that  refresh  your  recollection  any?  A.  Well,  not  too 
vividly.  I  mean  the  bonds  were  lower,  I  would  say,  around 
this  date  here.  I  was  told  about  them  on  the  8th  or 
9th. 

1983  Q.  Of  November?  A.  That  is  right. 

Q.  And  that  is  the  date  that  you  saw  they  were 
lower  than  later?  A.  I  didn’t  know  then  that  they  were 
going  up.  I  just  looked  in  the  sheets  every  day  and  I 
noticed  that  they  seemed  to  be  creeping  up  in  price. 

Q.  Did  you  notice  who  was  putting  in  the  higher  prices? 
A.  No,  I  did  not;  I  did  not  have  any  idea  of  that,  who 
were  the  buyers  and  who  were  the  sellers. 

Q.  Mr.  Maher,  could  you  tell  from  the  sheets  whether 
or  not  there  was  any  actual  trading  going  on?  A.  No,  I 
could  not  tell  at  all. 
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Q.  Do  the  sheets  indicate  to  you  that  whoever  is  listed 
in  a  particular  security  has  an  interest?  A.  Yes.  I  don’t 
see  why  they  would  go  in  the  sheets  otherwise. 

Q.  The  McCarthy  that  you  mentioned  as  your  customer — 
is  that  any  relation  to  Cliff  McCarthy?  A.  None  at  all. 

Q.  Is  your  main  office  in  Philadelphia  ?  A.  That  is  right. 
Q.  Do  you  know  whether  your  Philadelphia  office 

1984  traded  in  any  of  the  Phoenix  bonds?  A.  No,  I  don’t 
know  whether  they  did  or  not;  I  don’t  think  so. 

Q.  Did  you  know  that  Phoenix  was  a  Pennsylvania  cor¬ 
poration.  A.  Yes,  I  did. 

Q.  Did  you  check  with  your  Philadelphia  office  about  it? 
A.  No,  I  did  not. 

Q.  If  the  Phoenix  bonds  had  not  been  called  to  your 
attention  specifically  by  somebody,  would  you  have  been 
interested  in  them?  A.  Not  a  bit. 

•  ••••••••• 

1985  Edward  F.  Waterbury 

called  as  a  witness  on  behalf  of  the  Commission,  being  first 
duly  sworn,  testified  as  follows : 

Direct  Examination. 

By  Miss  Antell: 

Q.  Will  you  state  your  full  name  and  address,  please? 
A.  Edward  F.  Waterbury,  129  Fairview  Avenue,  Bogota, 
New  Jersey. 

Q.  What  is  your  occupation?  A.  Dealer  in  securities — 
broker  and  dealer  in  securities. 

Q.  Are  you  connected  with  any  firm?  A.  Yes,  E.  F. 
Waterbury  &  Company,  a  partner. 

Q.  Who  are  the  partners  of  that  firm?  A.  Cytrin  Water¬ 
bury  and  myself. 

•  •••••*••• 

1987  Q.  Tell  us  under  what  circumstances  and  when 
you  first  heard  of  Phoenix  debentures.  A.  Well,  as 
I  told  you  before  when  I  was  up  here,  if  my  recollection 
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holds,  I  was  out  an  evening  or  so  before  the  night  I  bought 
the  bonds.  I  was  out  an  evening  or  so  before  and  I  had  a 
few  drinks  in  some  tavern  or  other,  and  that  is  where  I 
believe  I  heard  it.  It  is  the  same  as  if  you  heard  a  tip  on 
a  horse  race. 

1988  Q.  When  did  you  have  your  first  transaction  in 
Phoenix  debentures?  A.  On  December  1, 1943. 

Q.  You  first  heard  of  those  bonds,  as  you  told  us,  a  day 
or  so  before  then?  A.  Possibly,  yes. 

Q.  Had  you  ever  heard  of  these  bonds  before  that  time? 
A.  I  might  have  heard  of  them.  Maybe  I  heard  of  them 
years  ago,  but  nothing  that  would  pertain  to  me  buying 
them  at  that  time;  I  can  tell  you  that. 

Q.  Did  you  know  anything  about  the  company  at  that 
time  in  December?  A.  I  imagine  I  looked  them  up  a 
little  bit. 

1989  Q.  Do  you  recall  any  information  that  you  got 
on  the  company  at  that  time?  A.  No. 

Q.  What  influenced  you  in  buying  them  was  the  fact 
that  you  had  heard  them  mentioned  in  this  conversation 
at  the  bar?  A.  Yes. 

Q.  What  did  you  then  do?  A.  Well,  we  bought  one  bond 
at  38  from  Mitchell  &  Company  on  the  3rd,  at  around  12:30 
in  the  day. 

Q.  At  what  price?  A.  38  percent.  We  bought  one  from 
M.  S.  Wien  and  Company,  around  1:15  p.  m.,  also  at  38 
percent. 

Q.  Will  you  tell  us  how  you  happened  to  buy  the  bonds 
from  Mitchell  &  Company  and  Wien  and  Company?  A. 
Well,  I  imagine  that  we  would  check  the  various  people  in 
the  sheets  before  we  bought.  We  just  would  not  go  to  one. 
We  go  to  two  or  three  people,  whoever  might  be  in  the 
sheets,  get  their  quotation  and  make  them  a  bid  or  take 
on  the  offer.  It  all  depends  on  how  you  feel.  After  all, 
we  are  not  buying  for  somebody  else;  we  are  buying  for 
ourselves. 
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Q.  These  bonds  were  purchased  for  your  own  account? 
A.  That  is  right. 

Q.  Do  you  deal  with  customers?  A.  Very 

1990  rarely. 

Q.  You  mostly  trade  for  your  own  account?  A. 
That  is  right. 

Q.  At  the  time  you  decided  to  make  the  purchase,  did 
you  have  any  number  of  bonds  in  mind — what  position  you 
would  take?  A.  As  I  said  to  you  before,  we  are  not  very 
large  and  we  thought  we  might  take  five  of  more,  but  it  was 
hard  enough  to  get  two,  so  we  dropped  it. 

Q.  Did  you  try  to  get  more  than  two  bonds?  A.  We 
did  try,  yes. 

Q.  Did  you  try  to  get  more  than  the  bond  that  you  got 
from  Mitchell  &  Company,  the  one  bond  they  finally  gave 
you?  A.  We  might  have.  I  think  we  indicated  we  could 
use  another  one,  or  something  like  that. 

Q.  Did  they  make  any  offering  of  any  additional  bonds? 
A.  I  do  not  recall. 

Q.  How  about  M.  S.  Wien  and  Company — did  you  indi¬ 
cate  to  them  that  you  were  interested  in  more  than  one 
bond?  A.  Possibly.  If  we  were  interested  in  buying  more 
bonds,  we  probably  would  have  mentioned  it  to  both  the 
people  in  the  sheets. 

Do  you  recall  whether  M.  S.  Wien  and  Company 

1991  offered  you  any  additional  bonds?  A.  I  do  not 
recall. 

Q.  Do  you  recall  whether  either  of  these  firms  offered 
you  any  additional  bonds  at  higher  prices  than  38?  A.  I 
do  not  recall.  They  probably  did;  there  is  the  possibility 
that  they  might  have.  I  do  not  recall. 

Q.  But  you  took  all  they  offered  at  the  price  of  38  at 
that  time?  A.  Yes. 


By  Miss  Antell: 

Q.  Did  you,  prior  to  those  transactions  that  you  have 
mentioned — the  purchase  of  one  bond  at  38  from  Mitchell 
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&  Company  and  one  bond  from  M.  S.  Wien  and  Company, 
on  December  3, 1943 — place  any  orders  for  the  purchase  of 
any  bonds,  either  with  Mitchell  &  Company  or  with  M.  S. 
Wien  and  Company?  A.  No. 

Q.  Do  you  know  any  one  connected  with  M.  S.  Wien  and 
Company?  A.  I  do  not. 

1992  Q.  Have  you  done  business  with  that  firm?  A. 
From  time  to  time,  if  necessary. 

Q.  How  about  Mitchell  &  Company?  Do  you  know  any¬ 
body  connected  with  that  firm?  A.  Years  ago  I  met  Mit¬ 
chell;  it  was  around  1930  some  time.  I  probably  would 
not  know  him  if  I  fell  over  him  now,  if  it  is  the  same  one. 
I  am  not  going  to  perjure  myself  here.  I  think  I  met  him. 

Q.  Had  you  done  business  with  Mitchell  &  Company? 
A.  We  probably  have  in  the  past.  Since  1937  we  no  doubt 
have  had  transactions  with  them. 
*#*#****•• 

Q.  How  did  you  happen  to  do  business  with  those  firms 
on  this  occasion?  A.  Because  they  were  in  the  sheets. 

Q.  Do  you  recall  whether  you  made  inquiry  concerning 
the  bonds  at  that  time  from  any  other  firm?  A.  I  do  not 
recall;  I  probably  did. 

1993  Q.  Do  you  recall  making  any  inquiry  from  E.  H. 
Gibb  &  Company?  A.  They  were  in  the  sheets,  too, 

weren’t  they?  I  think  we  called  them  also. 

Q.  Do  you  recall  whether  they  made  any  offering  of 
bonds  to  you  on  that  day?  A.  I  don’t  think  they  did. 

Q.  Did  you  follow  the  market  in  these  bonds  after  your 
purchase?  A.  Naturally,  you  watch  them  if  you  have 
something. 

Mr.  Prager:  I  can’t  hear  that. 

The  Witness:  Naturally,  if  it  is  your  own,  you  just  do 
not  throw  it  in  a  box  and  forget  about  them.  You  watch 
the  market  for  them. 

Q.  Did  you  try  to  get  any  further  information  on  these 
bonds?  A.  No,  I  did  not. 
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Q.  What  did  you  do,  when  you  say  you  watched  the 
market?  How  did  you  watch  the  market  in  these  bonds? 
A.  The  quotations,  and  I  might  have  called  one  of  the 
people  in  the  sheets  to  get  a  quotation  on  the  bonds. 

Q.  What  did  you  do  thereafter  with  respect  to  these 
bonds?  A.  I  think,  if  I  recall,  we  went  in  the 

1994  sheets  on  the  bonds,  primarily  to  sell  them. 

Q.  Why  did  you  decide  to  sell  them?  A.  Because 
I  thought  it  was  a  bad  dream.  They  did  not  move  up  as 
fast  as  I  thought  they  might  and,  therefore,  I  wanted  to 
get  out. 

Q.  How  did  you  determine  whether  they  were  moving 
up  as  fast  as  you  wanted?  A.  The  price  wasn’t  there;  the 
price  wasn’t  higher. 

Q.  Where  did  you  get  that  price  from?  A.  From  the 
quotation.  I  don’t  know  where  I  might  have  gotten  it 
from,  one  of  the  fellows  in  the  sheets. 

Q.  I  show  you  Commission’s  Exhibit  2- A,  the  list  of 
quotations  for  Phoenix  debentures  in  the  National  Daily 
Quotation  Service  sheets,  under  the  name  of  E.  F.  Water- 
burv  &  Company,  for  the  month  of  December,  1943,  and 
particularly  the  quotations  of  OW-BW  on  December  8th, 
and  OW-BW  on  December  11th,  and  OW-BW  on  December 
16th.  Did  you  cause  those  quotations  to  be  inserted? 
A.  Yes. 

Q.  And  the  purpose  thereof  was  what?  A.  Well,  here 
I  should  imagine  on  the  8th  it  might  have  been  to  attract 
anybody  who  might  be  interested  in  selling  bonds  to  come 
into  us  because  I  did  not  change  my  mind  that  fast.  I 
bought  them  on  the  3rd — I  am  not  sure  now.  That 

1995  was  really  to  attract  a  buyer,  to  get  out. 

Q.  Why  did  you  put  in  OW  ?  A.  That  is  what  we 
do.  You  fool  them;  you  hope  to.  That  is  really  not  to 

tell  them  anything;  let  them  come  in  to  you. 

«••*•••••• 

Q.  You  sold  those  bonds  when?  A.  They  were  sold  on 
the  17th  of  December  to  M.  S.  Wien  and  Company  at  37 
percent. 

•  ••••••••• 
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2000  Cross-Examination. 

By  Mr.  Prager: 

Q.  Mr.  Waterbury,  if  you  had  not  heard  of  this  security 
at  the  bar,  as  you  did,  you  would  not  have  been  in- 

2001  terestcd?  A.  Probably  never  would  have  heard  of 
it.  I  am  still  not  sure  whether  that  was  the  thing  I 

should  have  bought  in  the  first  place  because  at  that  time 
Phoenix  Hosiery,  on  the  Board,  the  preferred  stock  was 
quite  active  and  was  rising  quite  a  bit.  I  think  that  is  what 
I  should  have  bought. 

•  #  •  •  •  •  •  •  •  •  * 

2002  Herbert  Lax 

a  witness  called  for  and  in  behalf  of  the  Commission  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Trial  Examiner:  Will  you  state  your  full  name  and 
address,  please? 

The  Witness:  Herbert  Lax,  36  East  Hudson  Street,  Long 
Beach,  Long  Island. 

Direct  Examination. 

By  Miss  Antell: 

Q.  What  is  your  occupation?  A.  Trader,  salesman,  gen¬ 
eral  securities  business. 

Q.  With  what  firm  are  you  connected?  A.  Luckhurst  & 
Company. 

•  •***•#••• 

2006  Q.  Will  you  tell  us  how  Phoenix  debentures  was 
first  called  to  your  attention?  A.  Some  time  back 
we  happened  to  be  interested  in  a  lot  of  textile  securities 
which  have  since  worked  out  very  well,  and  in  going  down 
the  sheets,  which  is  customary  for  traders  during  the 
morning,  anything  that  sounded  like  a  textile  at  the  time 
and  was  particularly  low  priced  would  be  more  or  less 
acceptable  for  a  trading  medium  or  selling  medium,  since 
the  textiles  generally  were  the  style,  so  to  speak,  at  the 
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time.  In  going  through  the  sheets,  naturally  you  call  up 
the  respective  brokers  in  there,  and  I  presume  at  the  time 
I  may  have  called  and  one  of  the  parties  in  there  was  Wien 
&  Company  in  the  sheets. 

Mr.  Prager:  May  we  have  the  time  fixed. 

By  Miss  Antell: 

Q.  When  was  this?  A.  It  was  approximately  about  the 
time  of  the  first  trade  that  I  might  have  had  in  it,  the 
first  purchase. 

2007  Q.  The  document  I  show  you,  giving  a  list  of 
your  transactions,  furnished  by  you — does  that 

refresh  your  recollection  as  to  when  you  had  this  conver¬ 
sation?  A.  Well  not  exactly,  but  I  do  know  that  gener¬ 
ally  any  situations,  if  I  am  interested  in  them,  would  result 
in  a  trade.  If  not  they  would  just  die  a  natural  death.  I 

would  presume  that  approximately  at  that  date  I  first - 

Q.  What  date  was  that?  A.  May  29. 

Q.  What  year?  A.  1943. 

Q.  Tell  me  how  you  became  interested  in  Phoenix  Silk 
Corporation  debentures  at  that  time,  which  caused  you 
to  effect  a  purchase?  A.  Well,  as  I  just  stated  being 
interested  at  the  time  in  textile  stocks,  bonds  or  anything 
that  sounded  like  a  textile  stock,  and  this  fitted  into  that 
category.  The  price  was  low. 

Q.  How  did  you  happen  to  become  interested  in  Phoenix 
Silk  debentures?  Did  you  talk  to  anybody  about  it?  A.  In 
going  through  the  sheets  and  asking  respective  brokers  in 
there  about  the  situation. 

Q.  Whom  did  you  ask?  A.  Well,  I  presume  Wien  was 
one  of  them  because  he  purchased  the  bonds  from 
them. 

2008  Q.  Did  you  talk  to  Mr.  Lann  at  that  time?  A.  I 
don’t  recall  whether  it  was  Mr.  Lann  or  Mr.  Wien 

or  Mr.  Franklin — whoever  was  on  the  phone  at  the  time. 

Q.  But  you  did  talk  to  someone  connected  with  M.  S. 
Wien  &  Company  at  that  time?  A.  That  is  correct. 
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Q.  With  respect  to  Phoenix  debentures?  A.  That  is 
right. 

Q.  What  information  was  given  to  you?  A.  As  I  recall 
it  was  just  a  low  priced  speculation  in  the  textile  field. 

Q.  Did  M.  S.  Wien  &  Company  tell  you  what  their 
interest  in  the  bonds  was  at  that  time?  A.  Not  particu¬ 
larly.  I  presume  they  had  an  interest  in  it. 

Q.  What  did  you  presume  that  from?  A.  Because  of 
the  fact  that  they  were  in  the  sheets  and  there  was  an 
OW-BW  situation,  I  presumed  they  would. 

Q.  When  you  called  M.  S.  Wien  &  Company,  did  they  tell 
you  that  they  had  any  interest  in  the  bonds?  A.  To  me 
it  is  self  evident.  When  anybody  advertises  in  the  so 
called  sheets  OW-BW,  they  have  an  interest. 

Q.  What  did  M.  S.  Wien  &  Company  tell  you  with  respect 
to  the  bonds?  Did  they  give  you  any  information 
2009  about  the  company  at  that  time?  A.  Nothing  spe¬ 
cific,  just  that  it  was  a  low  priced  speculation  in  the 
textile  field  and  more  or  less  coincided  with  my  own 
thoughts  that  any  of  those  textiles,  as  I  said  before,  in 
which  we  have  had  the  good  fortune,  in  the  sense  of  pick¬ 
ing  out  low  priced  securities. 

Q.  Did  M.  S.  Wien  &  Company  indicate  to  you  at  that 
time  whether  these  bonds  had  a  higher  value?  A.  Some¬ 
body  might  have  mentioned  it  in  the  form  of  opinion  that 
they  were  worth  much  more,  and  we  presumed  so,  other¬ 
wise  we  wouldn’t  go  into  them. 

•  •••••••#* 

2017  Q.  For  whom  did  you  intend  the  five  bonds  that 
you  purchased  on  June  4th,  1943?  A.  For  position. 

Q.  Was  that  for  position  also?  A.  That  is  correct. 

Q.  What  did  you  do  with  those  bonds?  A.  Three  were 
sold  out  on  a  plus  no  commission  basis,  and  two  were  re¬ 
tained.  The  three  was  more  or  less  as  a  favor. 

Q.  To  whom  did  you  sell  those?  A.  P.  F.  Fox  &  Com¬ 
pany. 

Q.  What  do  you  mean  by  a  favor? 
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Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Sustained. 

By  Miss  Antell: 

Q.  How  did  you  happen  to  sell  those  bonds  to  P.  F.  Fox 
&  Company? 

Mr.  Prager:  I  object. 

The  Trial  Examiner:  Overruled.  Why  did  you  sell  them 
to  Fox? 

The  Witness:  Well,  if  I  recollect  the  conversation  at  the 
time,  Fox  wanted  to  buy  them  and  must  have  been  limited 
at  his  end  as  to  the  commission  involved  and  if  I  had 

2018  sold  it  to  him  at  a  price  above  17^4,  he  wouldn’t 
have  made  any  profit.  As  is  often  the  case  where 

one  trader  helps  out  another,  I  sold  it  to  him  on  a  plus 
no  commission  basis. 

By  Miss  Antell: 

Q.  How  did  Fox  happen  to  call  you? 

The  Trial  Examiner:  The  plus  no  commission  is  what 
you  call  the  favor? 

The  Witness:  You  don’t  derive  any  profit  from  it,  that 
is  correct. 

By  Miss  Antell: 

Q.  Did  you  communicate  with  Fox?  A.  If  I  recollect, 
P.  F.  Fox  was  in  the  sheets  at  the  time  too  and  I  also  was 
in  the  sheets  at  that  time.  I  believe  I  had  spoken  to  him 
once  or  twice  during  the  interim  when  we  were  in  the 
sheets,  either  together  or  at  different  times. 

Q.  Had  you  made  any  effort  to  sell  these  three  bonds 
to  M.  S.  Wien  &  Company?  A.  I  bought  them  from  M.  S. 
Wien. 

Q.  On  June  8th,  did  you  decide  to  sell  those  bonds?  A. 
Did  you  say  June  8th? 

Q.  That’s  the  date  you  sold -  A.  No,  the  three  were 

sold  on  the  same  day,  the  very  same  day. 

2019  Q.  On  June  4th,  that  is?  A.  That  is  right. 
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Q.  Did  you  inform  M.  S.  Wien  &  Company  that  you  had 
sold  three  bonds  to  P.  F.  Fox?  A.  I  did  not. 

Q.  What  did  you  do  with  the  rest  of  the  bonds  you  had? 
A.  I  retained  two  in  position,  so  called;  I  went  long  two 
bonds. 

Q.  And  the  balance  of  the  bonds?  A.  That  was  it. 

Q.  You  had  five  more  bonds  that  you  purchased  on  June 
4th.  You  purchased  five  on  May  29.  A.  Well,  the  purchase 
of  the  five  on  May  29  went  into  long  position.  Then  a  short 
while  after  that — as  a  matter  of  fact,  it  was  three  days  or 
so  later  on,  I  sold  them  to  an  individual. 

Q.  What  date  did  you  sell  them  to  the  individual  and  to 
what  individual?  A.  On  June  2nd. 

Q.  You  sold  those  to  whom?  A.  Morris  Rothman. 

Q.  At  what  price?  A.  18%. 

Q.  Whose  customer  was  Morris  Rothman.  A.  My 
customer. 

2020  Q.  Did  you  suggest  the  purchase  of  those  bonds 
to  Morris  Rothman?  A.  I  did. 

Q.  Did  you  suggest  it  to  any  other  customers?  A. 
Frankly,  no,  because  of  the  fact  that  they  were  too  inactive. 
The  supply  wasn’t  there.  They  weren’t  plentiful  and  in 
order  to  go  out  and  interest  somebody  in  purchasing  them, 
if  I  subsequently  developed  an  order,  I  wasn’t  certain 
whether  I  could  pick  them  up  or  not  so  my  interest  after 
that  just  waned  and  I  left  the  five  bonds  with  the  customer 
for  some  time  after  that,  when  the  issue  was  still  more 
or  less  inactive,  and  at  a  later  date  I  just  recommended  the 
sale  of  them  because  of  the  fact  that  the  bonds  were  inactive 
and  I  didn’t  feel  that  it  was  worth  while  holding  them  and 
I  might  use  the  funds  to  better  advantage  elsewhere. 

Q.  What  did  you  thereupon  do?  A.  There  was  a  differ¬ 
ence  in  time.  You  mean  at  the  time  I  sold  out  the  bonds? 

Q.  Yes.  A.  I  just  sold  the  bonds  to  M.  S.  Wien  &  Com¬ 
pany. 

The  Trial  Examiner:  On  what  date  and  at  what  price? 

The  Witness:  On  October  14, 1943  I  purchased  the  bonds 
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from  Morris  Rothman  at  19  y*  and  sold  them  to  M.  S.  Wien 

&  Company,  plus  no  commission. 

2021  By  Miss  Antell: 

Q.  In  that  trade,  you  were  acting  in  what  capac¬ 
ity?  A.  As  an  agent. 

Q.  For  whom?  A.  Well,  buying  for  their  account — for 
Wien  &  Company. 

Q.  At  the  time  of  the  sale  of  those  five  bonds,  did  yon 
make  any  inquiries  with  respect  to  the  market  in  the  bonds  ? 
A.  I  can’t  recall  the  exact  language,  but  I  presumed  at  the 
time,  which  is  a  routine  matter  with  me,  in  an  effort  to  get 
better  prices  where  I  can,  I  asked  whether  there  were  any 
better  bids  or  any  better  prices.  Apparently  there  were 
not,  so  I  just  sold  them  at  that  price. 

Q.  Whom  did  you  speak  to  at  that  time  with  M.  S.  Wien? 
A.  I  don’t  recall.  As  I  say,  we  have  a  wire  and  there  can 
be  three  or  four  fellows  answering  the  wire,  traders. 

Q.  Did  you  inform  M.  S.  Wien  &  Company  at  that  time 
why  you  vrere  getting  out  of  the  bonds?  A.  I  believe  I 
said  at  the  time  that  it  was  too  inactive  for  me  and  there 
wasn’t  much  money  involved  anyway,  so  I  just  cleaned  up 
the  situation  since  I  had  only  placed  five  bonds. 
*•*#*•*••* 

2028  Herbert  Knox 

a  witness  called  for  and  in  behalf  of  the  Commission  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Trial  Examiner:  Will  you  state  your  full  name  and 
address? 

The  Witness :  Herbert  Knox,  35  Great  Oakes  Road,  Man- 
hasset.  Long  Island. 

Direct  Examination. 

By  Miss  Antell: 

Q.  What  is  your  business?  A.  Trading  in  over  the 
counter  securities. 
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Q.  You  are  connected  with  what  firm?  A.  H.  D.  Knox 
&  Company. 

Q.  Is  that  firm  a  partnership?  A.  It  is. 

Q.  Who  are  the  partners  of  that  firm?  A.  Myself  and 
Margaret  J.  Wolf. 


2030  Q.  During  the  period  between  October  1st,  1943, 
and  March  31,  1944,  what,  if  any  transactions  did 

your  firm  effect  in  Phoenix  Silk  Corporation  debentures? 
A.  One  transaction. 

Q.  When  was  that  transaction  effected?  A.  November 
18,  1943. 

Q.  Will  you  tell  us  what  that  transaction  was?  A.  Five 
Thousand  Dollars  of  bonds  purchased  from  Gibb  &  Com¬ 
pany. 

Q.  At  what  price?  A.  30^,  and  sold  to  Penington,  Col- 
ket  at  32. 

Q.  I  mean,  were  those  prices  flat?  A.  Yes,  I  am  pretty 
sure  they  were  flat.  I  am  positive  of  it. 

Q.  Will  you  tell  us  the  circumstances  under  which  you 
effected  that  transaction,  those  two  transactions?  You 
acted  as  principal  in  both  transactions,  did  you  not?  A. 
That’s  right,  as  one  complete  transaction. 

Q.  Tell  us  the  circumstances.  A.  Mr.  Maher,  who  is  over 
there,  called  and  asked  me  to  check  the  market,  which  I  did. 
Later  he  came  back  and  said,  “Well,  we  want  to  buy  five 
bonds  at  the  best  price”.  So  I  went  out  and  bought  them. 

Q.  What  did  you  do  with  respect  to  checking  the  market? 
I  mean,  this  occurred  on  November  18,  1943,  the  date  you 
made  the  purchase  from  E.  H.  Gibb  &  Company? 

2031  A.  That  is  right.  It  is  confirmed  in  that  letter.  I 
believe  that  would  be  correct — November  18th. 

Q.  You  had  occasion  to  check  those  dates  recently?  A. 
I  haven’t  checked  it  since  I  signed  this  letter,  (indicating) 
Q.  Does  that  letter  refresh  your  recollection  as  to  the 
exact  date?  A.  That  is  right. 
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Q.  Now,  you  say  Mr.  Maher  asked  you  to  check  the  mar¬ 
ket  in  Phoenix  debentures.  Had  you  had  occasion  to  check 
that  market  before  Mr.  Maher  asked  you  that?  A.  Not  for 
any  reasonable  length  of  time,  probably  not  for  months,  and 
I  wouldn’t  even  be  positive  of  the  date. 

Q.  What  did  you  do  upon  Mr.  Maher’s  request  to  check 
the  market?  A.  Well,  I  called  Gibb  and  I  apparently  called 
somebody  else,  because  I  apparently  made  two  checks. 

Q.  Where  did  you  find  the  name  of  Gibb?  A.  In  the 
sheets. 

Q.  So  that  you  looked  in  the  sheets  first. 

Mr.  Prager:  That  is  not  what  the  witness  testified  to. 

By  Miss  Amtell: 

Q.  W’hat  did  you  first  do  to  ascertain  the  market  in  Phoe¬ 
nix  debentures?  How  did  you  go  about  it?  What 
2032  did  you  do  on  this  occasion?  A.  I  looked  in  the 
sheets  to  see  who  was  in  there.  I  saw  the  quotations. 
Apparently  called  Gibb  because  I  made  the  transaction  with 
him.  Now,  if  there  were  several  other  names  in  there,  I 
must  have  called  one  other.  Who  it  is,  I  don’t  remember. 

Q.  Do  you  say  you  would  call  one  other?  A.  I  check  the 
market,  to  get  a  check  up  on  the  prices. 

Q.  I  show  you  Commission’s  Exhibit  2- A,  which  is  a 
list  of  quotations  as  they  appeared  in  the  National  Daily 
Quotation  Service  sheets  during  November,  1943,  and  ask 
you  whether  that  refreshes  your  recollection  as  to  what 
inquiries  you  made  with  respect  to  the  market  in  Phoemx 
debentures  on  that  occasion.  (Handing  exhibit  to  the  wit¬ 
ness.)  A.  Well,  the  only  one  I  can  be  positive  of  is  Gibb. 
The  other  one  I  wouldn’t  know. 

Q.  Do  you  recall  whether  you  called  M.  S.  Wien  and  Com¬ 
pany  to  check  the  market?  A.  I  really  would  not  know. 
You  see,  this  transaction  was  so  long  ago. 

Q.  After  you  checked  the  market,  you  reported  back  to 
Mr.  Maher ;  is  that  correct?  A.  Right. 
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Q.  Did  he,  thereupon,  give  you  the  order  to  buy  the  five 
bonds?  A.  1  don’t  really  remember  that.  I  think  there  was 
a  lapse  of  time,  but  I  am  not  positive. 

2033  Q.  What  do  you  mean  by  “a  lapse  of  time”, — 
days,  hours  or  minutes?  A.  The  same  day,  but  it 
would  be  minutes. 

Q.  Did  he  then  give  you  the  order?  A.  He  told  me  to  buy 
five  bonds. 

Q.  Did  he  speak  of  a  price?  A.  The  best  I  could. 

Q.  And  you  made  the  purchase  from  E.  H.  Gibb?  A. 
Right. 

Q.  Of  the  five  bonds  on  November  18,  1943,  at  30V2  flat, 
and  you  then  re-sold  them  to  Maher?  A.  That  is  right. 


Q.  Between  October  1st,  1943  and  March  31st,  1944, 
other  than  the  transaction  as  to  which  you  have  testified, 
did  you  have  any  other  orders  for  Phoenix  debentures  at 
any  time  during  that  period?  A.  I  did  not,  to  my  knowl¬ 
edge. 

Q.  Did  you  have  any  inquiries  for  Phoenix  de- 
2034  bentures  during  that  period?  A.  I  don’t  believe  we 
did,  but  I  am  not  positive  of  that  You  see,  I  have 
four  other  traders  whom  I  cannot  answer  for,  but  I  don’t 
think  so. 

Q.  With  respect  to  your  Boston  office,  do  orders  placed 
with  that  office  clear  through  the  New  York  office?  A.  I 
couldn’t  answer  that  question  without  an  explanation.  In 
other  words,  I’ll  put  it  this  way:  That  if  a  call  is  made  in 
Boston  for  a  New  York  security,  we  generally  handle  the 
inquiry  in  our  New  York  office. 

Q.  Is  Phoenix  debentures  such  a  security  as  the  New 
York  office  would  handle?  A.  Yes. 

Q*.  Do  you  recall  any  orders  placed  by  your  Boston  office 
or  any  inquiries  received  from  your  Boston  office  for  Phoe¬ 
nix  debentures  during  the  period  that  I  have  set  forth? 
A.  I  don’t  recall  any. 


Cross-Examination. 
By  Mr.  Prager: 
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2035  Q.  Did  you  disclose  to  anyone  other  than  your 
customer  the  transaction  that  you  had  with  Mr. 
Gibb?  A.  You  mean  inside  the  office,  or  outside? 

Q.  Outside  of  your  office?  A.  No. 

Q.  Did  you  know  of  any  other  transactions  which  any¬ 
one  else  had  consummated  in  this  security  at  that  time? 
A.  I  knew  of  no  other  transactions  whatever. 


2036  Q.  You  never  discussed  Phoenix  bonds  with  Mr. 
Lann?  A.  Never,  at  no  time. 


2049  The  Trial  Examiner:  Are  you  ready,  Miss  Antell? 

Miss  Antell :  It  is  my  understanding  that,  in  order 
to  save  the  time  of  the  Trial  Examiner  and  counsel,  it  has 
been  stipulated  and  agreed  between  counsel  as  follows : 

1.  That  if  a  representative  of  the  firm  of  Warren  W. 
York  and  Company,  a  broker-dealer,  located  at  530  Hamil¬ 
ton  Street,  Allentown,  Pennsylvania,  were  called  as  a  wit¬ 
ness  by  the  Commission,  he  would  testify  that  during  the 
period  between  October  1st,  1943,  to  and  including  March 
31st,  1944,  the  firm  of  Warren  W.  York  and  Company 
effected  no  transactions  in  Phoenix  Silk  Corporation  5  per 
cent  debentures  due  1968. 

Mr.  Prager:  May  we  go  off  the  record,  Mr.  Examiner? 

The  Trial  Examiner :  Yes. 

(Discussion  was  had  off  the  record.) 

The  Trial  Examiner:  I  understand  from  a  statement 
made  by  counsel  for  the  respondent  off  the  record,  that  he 
has  certain  evidence  to  offer  with  respect  to  York.  Will 
you  state  what  you  would  like  to  stipulate  in  that  respect, 
Mr.  Prager? 
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Mr.  Prager:  I  have  asked  Miss  Antell  to  stipulate  that 
Warren  W.  York,  pursuant  to  a  communication  addressed 
to  me  and  to  Miss  Antell,  indicated  that  they  made  trades 
in  Phoenix  debentures  as  follows: 

2050  On  May  2nd,  1944,  they  bought  $3,000  face  amount 
of  Phoenix  debentures,  at  39%,  from  M.  S.  Wien  and 

Company,  as  an  agent  for  Leland  E.  Smith,  and  sold  the 
said  $3,000  face  amount  on  May  3rd,  1944,  as  agent,  to 
Leland  E.  Smith  at  39%. 

On  May  10th,  1944,  this  firm  bought  from  M.  S.  Wien 
and  Company,  as  principal,  $5,000  face  amount  of  Phoenix 
Silk  debentures  at  40%,  and  sold  the  said  $5,000  face 
amount  debentures  on  May  10th,  1944,  to  Leland  E.  Smith 
at  a  price  of  41%,  as  principal. 

Miss  Antell:  With  respect  to  the  evidence  just  offered 
by  counsel  for  the  respondent,  while  I  have  no  objection  to 
the  form  thereof,  I  do  object  and  say  that  this  evidence  is 
outside  of  the  scope  of  the  inquiry  and  is  irrelevant  and 
immaterial  to  this  inquiry. 

The  Trial  Examiner:  The  objection  is  overruled,  and 
we  will  consider  that  stipulated  as  to  the  facts. 

Mr.  Prager:  I  also  would  like  a  stipulation  from  Miss 
Antell  that  Warren  W.  York,  the  broker-dealer  whose 
trades  were  just  stipulated  about,  was  listed  in  the  National 
Daily  Quotation  Sheets  in  the  month  of  January  on  certain 
days - 

Miss  Antell:  What  year? 

Mr.  Prager:  1944,  the  month  of  February. 

Miss  Antell:  That  is  in  evidence. 

2051  Mr.  Prager:  And  the  month  of  May,  1944. 

The  Trial  Examiner:  Do  you  stipulate  they  were 
in  May,  subject  to  your  same  objection  as  to  relevancy? 

Miss  Antell:  Yes,  but  I  do  not  quite  understand  the  re¬ 
spondent’s  offer.  Is  he  just  making  an  offer  of  the  fact 
that  Warren  W.  York  was  in  the  sheets,  without  any  offer 
as  to  how  he  appeared  in  the  sheets? 
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Mr.  Prager:  I  am  ready  and  can,  at  this  time  or  subse¬ 
quently,  offer  the  full  transcript  of  the  sheets  for  that  addi¬ 
tional  period. 

The  Trial  Examiner:  We  will  consider  that  the  stipula¬ 
tion  is  that  they  were  in  the  sheets  during  May  of  1944. 
If  either  side  wishes  to  refer  to  the  sheets  for  any  pur¬ 
pose,  it  will  be  considered  part  of  the  record. 

Miss  Antell :  With  respect  to  Warren  W.  York  listings  in 
the  sheets  in  May,  1944? 

The  Trial  Examiner :  That  is  right.  I  thought  that  was 
the  natural  conclusion,  but  I  will  accept  your  detailed 
analysis  of  it. 

Miss  Antell :  It  is  my  understanding,  with  respect  to  the 
following,  that  it  has  been  stipulated  and  agreed  between 
counsel  that  if  a  representative  of  Scharwat  Brothers,  a 
broker-dealer  located  at  11  Broadway,  New  York  City, 
were  called  as  a  witness  by  the  Commission,  he 
2052  would  testify  that  the  firm  of  Scharwat  Brothers, 
during  the  period  between  October  1st,  1943,  to  and 
including  March  31st,  1944,  effected  only  one  transaction 
as  follows: 

That,  on  January  12th,  1944,  this  firm  bought  from 
Cohen,  Simonson  and  Company,  $7,450  face  amount  of 
Phoenix  Silk  Corporation  5’s  of  ’68  with  stock  at  34  per 
cent,  for  a  total  of  $2,533,  and  that  on  the  same  day  E.  F. 
Waterbury  and  Company  sold,  for  the  account  of  Schar¬ 
wat  Brothers,  the  said  bonds  at  35  per  cent  less  XA  of  1 
per  cent,  for  a  total  of  $2,571.46,  and  that  this  firm  effected 
no  other  transactions  during  the  said  period. 

The  Trial  Examiner:  Do  you  so  stipulate,  Mr.  Prager? 

Mr.  Prager:  I  so  stipulate. 

Miss  Antell :  Counsel  have  agreed,  it  is  my  understand¬ 
ing,  to  stipulate  that  if  a  representative  of  the  firm  of 
Cohen,  Simonson  and  Company,  members  of  the  New  York 
Stock  Exchange,  located  at  120  Broadway,  New  York  City, 
was  called  as  a  witness  by  the  Commission,  he  would  tes¬ 
tify  that  during  the  period  from  October  1st,  1943,  to  and 
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including  March  31st,  1944,  the  firm  of  Cohen,  Simonson 
and  Company  effected  the  following  transactions: 

2053  That  on  January  12th,  1944,  this  firm  sold,  for  the 
account  of  Dorothy  Abrams,  $7,450  face  amount  of 

Phoenix  Silk  Corporation  debentures,  5’s  of  ’68,  at  34  and 
that  these  bonds  were  sold  to  Scharwat  Brothers,  that  these 
are  the  only  transactions  the  said  firm  of  Cohen,  Simonson 
and  Company  effected  during  the  said  period. 

Mr.  Prager:  I  will  accept  the  statement,  Mr.  Examiner. 
Mis  Antell :  It  is  my  understanding  also  that  counsel  has 
agreed  to  stipulate  that,  if  a  representative  of  the  firm  of 
R.  H.  Johnson  and  Company,  broker-dealers,  located  at  64 
Wall  Street,  New  York  City,  was  called  as  a  witness  by 
the  Commission,  he  would  testify  that  during  the  period 
between  October  1st,  1943,  to  and  including  March  31st, 
1944,  the  firm  of  R.  H.  Johnson  and  Company  effected  the 
following  transactions: 

That  the  said  firm  on  January  12th,  1944,  purchased 
$5,000  face  amount  of  Phoenix  Silk  Corporation  deben¬ 
tures,  5’s  of  ’68,  at  34  flat,  less  tax,  from  Jacob  Solar,  a  cus¬ 
tomer.  The  firm  in  said  transaction  acted  as  a  principal, 
and  that  the  said  debentures  carried  stock;  further,  the 
said  debentures,  with  the  stock,  were  sold  to  M.  S.  Wien 
and  Company  for  35  flat,  less  tax,  on  January  12th,  1944; 
that  these  debentures  were  “Fail  to  deliver”  until 

2054  February  21st,  1944,  at  which  time  they  were  deliv¬ 
ered  to  M.  S.  Wien  and  Company  against  payment 

of  $1,738.35,  representing  a  price  of  35  flat,  less  tax,  and 
that  these  are  the  only  transactions  the  said  firm  of  R.  H. 
Johnson  and  Company  effected  during  said  period. 

Mr.  Prager:  I  will  accept  the  statement. 

Miss  Antell :  It  is  also  my  understanding  that  counsel  has 
agreed  to  stipulate  that,  if  a  representative  of  the  Bankers 
National  Corporation,  of  75  Montgomery  Street,  Jersey 
City,  New  Jersey, - 

Mr.  Prager:  That  is  a  new  one.  You  have  not  told  me 
anything  about  this  one. 


442 


Miss  Antell :  Listen  to  it,  then. 

— if  he  were  called  as  a  witness  by  the  Commission,  he 
would  testify  that  during  the  period  between  October  1st, 
1943,  to  and  including  March  31st,  1944,  the  Bankers  Na¬ 
tional  Corporation  effected  the  following  transactions  in 
Phoenix  Silk  Corporation  5’s  of  ’68  debentures: 

On  November  9th,  1943,  the  Bankers  National  Corpora¬ 
tion  sold  $6,850  face  amount  of  said  debentures  to  M.  S. 
Wien  and  Company,  as  follows :  $6,000  face  amount  at  $25 
per  $100  and  $750  face  amount  at  $24  per  $100,  or  for  a 
total  of  $1,680,  and  that  this  was  the  only  transaction 
2055  effected  by  the  Bankers  National  Corporation  dur¬ 
ing  this  period.  They  acted  for  their  own  account. 

The  Trial  Examiner :  Do  you  so  stipulate  ? 

Mr.  Prager:  I  will  accept  the  statement.  It  does  not 
appear  whether  they  are  the  broker-dealers.  May  it  appear 
that  they  are  broker-dealers,  Mr.  Examiner? 

The  Trial  Examiner:  Yes,  if  that  is  the  fact.  (Discus¬ 
sion  had  off  the  record). 

The  Trial  Examiner:  It  is  stipulated  by  both  sides  that 
this  firm  were  broker-dealers  at  the  time  they  effected  the 
transaction. 

Miss  Antell :  The  Commission  rests. 

The  Trial  Examiner:  Do  I  understand  that  the  Commis¬ 
sion  has  now  put  on  the  record  what  it  considers  a  full, 
true  and  complete  trading  picture  ? 

Miss  Antell:  To  the  best  of  our  knowledge  and  informa¬ 
tion  this  is  as  complete  a  trading  picture  as  we  can  produce. 

The  Trial  Examiner:  Are  you  ready  to  proceed,  Mr. 
Prager? 

Mr.  Prager:  Mr.  Examiner,  I  ask  you  to  take  judicial 
notice  of  the  broker-dealers  registered  with  the  Commis¬ 
sion  during  the  period. 

The  Trial  Examiner:  Those  whose  names  appear  on  the 
record? 

Mr.  Prager:  Those  who  appear  as  registered  with  the 
Commission.  A  statement  has  been  made  about  the  com- 
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plete  trading  picture  and  I  just  merely  wish  to  call 
2056  your  attention  to  that.  Unless  there  has  been  such 
an  inquiry  amongst  all  broker-dealers,  I  cannot  say 
— nor  do  I  believe  anyone  else  can  say — that  this  is  the 
whole  trading  picture. 

2060  Mr.  Prager:  Yes,  I  am  prepared  to  start,  Mr.  Ex¬ 
aminer.  I  ask  Miss  Antell  to  stipulate  for  the  rec¬ 
ord  the  date  when  the  Commission  representative  called 
at  the  offices  of  M.  S.  Wien  and  Company  with  respect  to 
the  bonds  of  Phoenix  Silk  Corporation,  the  subject  of  this 
proceeding. 

2061  Miss  Antell :  I  would  like  to  make  a  statement  for 
record.  — as  requested,  counsel  for  the  Commis¬ 
sion  is  furnishing  the  information  and  consenting  that 
counsel  for  respondent  make  such  data  a  part  of  the  record 
herein,  in  lieu  of  oral  testimony,  with  the  reservation,  how¬ 
ever,  that  if  respondent  does  not  develop,  in  the  course 
of  the  evidence  hereinafter ‘introduced,  the  relevance  or 
materiality  of  this  data,  that  counsel  for  the  Commission 
may  move  to  strike  the  same  from  the  record.  Is  that 
stipulation  agreeable  to  you,  Mr.  Prager,  and  to  you,  Mr. 
Trial  Examiner? 

•  ••••••••• 

2062  The  Trial  Examiner:  Well,  do  you  agree  to  that 
stipulation,  Mr.  Prager? 

Mr.  Prager:  Mr.  Examiner,  I  cannot  preclude  Miss  An¬ 
tell  from  making  any  motion  with  respect  to  any  evidence 
in  the  record. 

The  Trial  Examiner :  I  will  consider  that  she  is  agreeing 
to  give  you  those  dates  and  that  she,  in  connection  with 
that,  states  an  intention  to  move  to  strike  it  out  if  in  her 
estimation  you  have  not  proven  it  to  be  pertinent  to  the 
case  in  the  course  of  your  proof.  Now,  what  are  the  dates? 

Miss  Antell :  I  have  been  informed  that  the  first  contact 
made  with  M.  S.  Wien  and  Company,  with  respect  to  the 
Commission’s  inquiry  into  the  trading  in  Phoenix  Silk  Cor- 
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poration  debentures,  was  a  visit  to  the  offices  of  M.  S. 
Wien  and  Company  on  January  4th,  1944. 

Mr.  Prager :  May  I  now  ask  Miss  Antell  to  state  for  the 
record  the  date  when  the  investigation,  which  culminated 
in  these  hearings,  was  first  started.  (Discussion  had  olf 
the  record). 

Mr.  Prager:  I  will  amend  my  request  to  ask  that  it  be 
the  date  when  anyone  was  first  interviewed  in  any 
2063  manner  with  respect  to  these  securities. 

Miss  Antell :  With  the  same  statement  that  I  made 
with  respect  to  the  date  when  M.  S.  Wien  and  Company 
was  first  interviewed  in  connection  with  the  inquiry  into 
the  trading  in  Phoenix  Silk  Corporation  debentures,  and 
reserving  the  right  to  have  the  same  stricken  from  the 
record,  or  to  move  to  strike  the  same  from  the  record,  I 
now  state  that  the  date  when  anyone  outside  of  the  Com¬ 
mission  was  first  interviewed  by  any  person  in  the  Com¬ 
mission  with  respect  to  the  Commission’s  inquiry  into  the 
trading  in  Phoenix  Silk  Corporation  debentures  was  Janu¬ 
ary  4th,  1944. 

2069  Irving  S.  Wynn 

called  as  a  witness  by  the  Respondents,  and  after  first  hav¬ 
ing  been  duly  sworn,  was  examined  and  testified  as  follows : 

2070  Direct  Examination. 

By  Mr.  Prager : 

Q.  Will  you  please  state  your  full  name  and  address? 
A.  Irving  S.  Wynn,  3371  Bedford  Avenue,  Brooklyn,  New 
York. 

Q.  Are  you  a  partner  of  M.  S.  Wien  and  Company?  A. 
Yes,  sir. 

Q.  How  long  have  you  been  a  partner?  A.  Since  1926. 
Q.  How  long  have  you  been  in  the  security  business?  A. 
Since  1907. 

Q.  Are  you  related  to  Melville  S.  Wien?  A.  Yes. 

Q.  WThat  is  the  relationship?  A.  I  am  his  brother. 


445 


Q.  But  you  spell  your  names  differently?  A.  Tliat  is 
right. 

Q.  What  are  your  duties  with  the  firm  of  M.  S.  Wien  and 
Company?  A.  I  am  in  charge  of  trading  in  foreign  secu¬ 
rities. 

Q.  Do  you  limit  your  activities  with  the  firm  just  to 
foreign  securities?  A.  Yes,  sir. 

Q.  You  do  no  trading  in  domestic  issues?  A.  No, 
sir. 

2071  Q.  Have  you  ever  done  any  trading  in  the  securi¬ 
ties  of  Phoenix  income  debentures?  A.  No,  sir. 

Q.  Have  you  ever  given  any  quotations  in  the  security 
Phoenix  debentures?  A.  No. 

Q.  Did  you  know  whether  the  firm  was  buying  and  selling 
these  securities  ?  A.  I  heard  that  they  were  trading  in  these 
securities. 

Q.  Did  you  ever  know  what  amounts  they  were  buying 
or  selling?  A.  No,  sir. 

Q.  Did  you  ever  have  any  conversations  with  any  mem¬ 
ber  of  the  firm  regarding  this  security?  A.  No. 

The  Trial  Examiner :  After  a  representative  of  the  Com¬ 
mission  went  over  there,  you  must  have  spoken  about  it. 

The  Witness:  I  heard  talk  about  those  securities,  but  I 
had  no  interest  in  them. 

By  Mr.  Prager: 

Q.  Did  you  ever  know  the  position  of  the  firm  in  Phoenix 
securities?  A.  No,  I  was  not  interested. 

Q.  Did  you  ever  have  any  conversations  with  Mr. 

2072  Lann  about  Phoenix  securities?  A.  No,  sir. 

Q.  Did  you  have  any  conversations  with  Mr. 
George  Jaffin  about  Phoenix  securities?  A.  No,  sir. 

Q.  Did  you  ever  have  any  conversations  with  Melville 
Wien  about  Phoenix  securities?  A.  No. 

Mr.  Prager :  That  is  all. 

The  Trial  Examiner:  Any  cross-examination? 

Miss  Antell:  Yes,  Mr.  Examiner. 
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Cross-Examination. 

By  Miss  Antell: 

Q.  What  is  the  respective  interests  of  the  three  partners 
in  M.  S.  Wien  and  Company  with  respect  to  the  profits  and 
losses  in  the  trading  of  securities  by  the  firm?  A.  We  all 
are  equal  partners  in  the  firm. 

Q.  And  you  have  a  one-third  interest  in  any  profits  or 
losses  the  firm  sustains  in  the  trading  of  any  securities? 
A.  That  is  right. 

Q.  Do  you  know  Dudley  Jaffin?  A.  Yes. 

Q.  Who  is  Dudley  Jaffin?  A.  He  used  to  be  connected 
with  our  firm. 

2073  Q.  In  what  capacity  and  when?  A.  He  was  a 
statistician. 

Q.  During  what  period?  A.  Up  to  about  two  years  ago, 
I  guess. 

Q.  Did  he  have  any  interest  in  the  firm?  A.  No. 

Q.  Do  you  know  whether  he  is  related  to  George  M.  Jaf¬ 
fin?  A.  Yes. 

Q.  What  is  the  relationship?  A.  I  believe  they  are  cous¬ 
ins  ;  I  do  not  know  exactly. 

Q.  Does  your  firm  have  occasion  to  discuss  the  securi¬ 
ties  in  which  the  firm  has  taken  a  position  ?  A.  Sometimes. 

Q.  Does  each  partner  get  a  list  of  the  position  which  the 
firm  has  taken  in  any  security  periodically?  A.  We  do  not 
get  any  special  list. 

Q.  How  do  you  determine -  A.  We  have  a  certain  pad 

that  contains  the  position  of  securities. 

Q.  Who  prepares  that  pad?  A.  That’s  done  by  the 
cashier. 

Q.  Is  that  given  to  each  partner?  A.  That  is  held  open, 
subject  to  inspection. 

Q.  And  the  partners  inspect  that  pad?  A.  If  they  have 
any  particular  interest  to  see  what’s  going  on,  they 
do. 

2074  Q.  Well,  periodically,  do  you  inspect  that  pad? 
A.  Only  the  things  pertaining  to  my  particular  in¬ 
terest. 
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Q.  Do  you  periodically  inspect  that  pad?  A.  As  I  men¬ 
tioned,  occasionally  to  look  up  my  own  positions. 

Q.  When  you  inspect  that  pad,  you  look  at  the  whole 
pad  to  see  what  position  the  firm  has,  don’t  you?  A.  I  do 
not  look  especially  at  any  particular  items. 

Q.  The  firm  has  a  periodic  audit,  does  it  not?  A.  Yes. 

Q.  How  frequently  is  an  audit  made?  A.  Every  six 
months. 

Q.  And  when  is  that  audit  made?  A.  Twice  a  year. 

Q.  In  January  and  June  1st?  A.  Yes. 

Q.  Is  a  copy  of  that  audit  given  to  the  partners?  A.  It 
is  open  for  inspection  if  any  one  of  us  is  interested. 

Q.  Are  you  interested  in  the  audit  of  the  firm?  A.  I 
hardly  look  at  it. 

2075  Q.  As  a  firm,  have  you  any  limitation  with  respect 
to  the  position  the  firm  may  take  in  any  security? 

The  extent,  either  in  terms  of  money  or  in  terms  of  number 
of  securities?  A.  We  limit  ourselves  according  to  our  own 
ideas  in  trading. 

Q.  How  do  you  convey  those  ideas  to  each  other?  A.  If 
*1  feel  that  I  want  to  take  on  a  position  in  certain  foreign 
securities,  I  do  so  to  a  certain  extent. 

Q.  What  is  that  extent?  A.  Whatever  comes  to  my  mind. 
It  may  be  five  bonds,  ten  bonds,  or  a  couple  of  hundred 
shares  of  stock. 

Q.  Do  you  discuss  with  the  other  partners  the  extent  of 
the  position  that  you  will  take  in  a  security?  A.  No, 

2076  not  necessarily. 

Q.  Well,  after  a  certain  point,  after  a  certain  amount  is 
reached,  do  you  feel  called  upon  to  discuss  it  with  your 
partners?  A.  No.  We  generally  do  our  business.  We 
know  what  we  are  supposed  to  do. 

Q.  How  do  you  know  what  you  are  supposed  to  do?  A. 
I  use  my  own  judgment  in  my  own  situations. 

Q.  You  have  the  right  to  take  on  any  amount  of  securi  ¬ 
ties?  A.  If  it  comes  to  too  big  an  extent,  perhaps  I  would 
talk  about  it. 
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Q.  What  do  you  call  a  big  extent?  A.  $100,000,  $150,000. 

Q.  How  about  $25,000?  Do  you  feel  called  upon  to  dis¬ 
cuss  that  with  your  partners?  A.  No,  I  would  not. 

Q.  Do  you,  however,  consider  that  a  position  of  $25,000 
merits  discussion  with  your  partners?  We  are  using  our 
own  judgment.  Sometimes  it  may  not  merit  any  discus¬ 
sion. 


2077  Q.  When  did  you  first  bear  of  Phoenix  Silk  de¬ 
bentures?  A.  About  those  bonds? 

2078  Q.  Yes.  A.  When  the  investigation  first  started. 
Q.  When  was  that?  A.  That  was,  I  believe,  in  the 

beginning  of  this  year. 

Q.  How  did  you  happen  to  bear  it?  A.  One  of  my  asso¬ 
ciates  told  me  that  there  was  a  checking  going  on — a  check¬ 
up  going  on  in  those  bonds. 

Q.  Which  associate  told  you  that?  A.  I  believe  it  was 
my  brother. 

Q.  What  else  did  he  tell  you?  A.  That  is  all. 

Q.  W'hat  did  you  ask,  at  that  time,  with  respect  to  the 
checking?  By  whom  was  this  checking  supposed  to  be 
done?  A.  By  one  of  the  investigators,  I  imagine,  who  came 
over  to  the  office. 

Q.  Investigators  of  whom?  A.  Of  the  Securities  and  Ex¬ 
change  Commission. 

Q.  Did  that  interest  you  at  all?  A.  I  did  not  see  any¬ 
thing  wrong  about  that. 

Q.  Did  you  make  any  inquiry,  at  that  time,  as  to  what 
the  firm  was  doing  in  those  bonds?  A.  No,  I  knew  that 
they  were  trading  in  it. 

Q.  Well,  how  did  you  know  they  were  trading  in  it?  A. 
When  you  are  in  the  office,  you  hear  calls  coming  in  for 
quotations,  or  something  like  that. 

2079  Q.  How  do  you  hear  of  those  calls?  A.  Our  oper¬ 
ator  calls  out  “A  quotation  on  Phoenix  securities.’ * 

Q.  And  you  heard,  from  time  to  time,  your  operator  quot¬ 
ing  Phoenix  securities?  A.  She  doesn’t  quote.  She  does 
not  quote. 
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Q.  Tell  us  what  you  heard  with  respect  to  Phoenix?  A. 
Someone  would  call  and  ask  for  a  quote  on  Phoenix  securi¬ 
ties.  She  would  call  out  “Quote  on  Phoenix  securities.” 

Q.  Who  would  give  that  quote?  A.  Mr.  Lann. 

Q.  And  you  heard  Mr.  Lann  giving  quotations  on  Phoe¬ 
nix  securities?  A.  Yes. 

Q.  How  far  removed  is  your  desk  from  Mr.  Lann’s  desk? 
A.  We  are  sitting  at  one  large  trading  desk.  Mr.  Lann 
happens  to  be  diagonally  across  from  me. 

Q.  How  far  removed,  would  you  say?  A.  About  four 
or  five  feet. 


2080  Q.  Who  else  sits  at  this  trading  desk?  A.  Mr. 
Melville  S.  Wien. 

Q.  How  far  removed  is  he  from  you?  A.  He  sits  opposite 
me. 

Q.  So  the  three  of  you  are  in  close  touch  with  each  other 
during  the  whole  course  of  a  day?  A.  Yes,  it  is  peculiar. 
While  he  sits  opposite  me,  I  do  not  see  him. 

Q.  You  do  not  see  him?  A.  No. 

Q.  Will  you  tell  me  how  it  happens?  A.  That’s  funny. 
We  have  a  certain  turret  system  for  telephones,  which  con¬ 
sists  of  two  large  boxes. 

2081  Q.  How  big  are  those  boxes  ?  A.  About  that  long. 
(Indicating). 

Q.  About  a  foot  and  a  half  or  two  feet  long?  A.  Yes,  and 
about  that  high.  (Indicating). 

Q.  About  two  feet  high?  A.  I  believe  so. 

The  Trial  Examiner:  Just  over  two  feet  high  and  just 
short  of  a  yard  long. 

By  Miss  Antell: 

Q.  What  about  that  system?  A.  He  sits  behind  the  tur¬ 
ret  on  one  side  and  I  sit  in  front  of  the  turret,  so  I  do  not 
see  him. 

Q.  You  cannot  look  through  that  turret?  A.  Not  yet. 

Q.  But  you  can  hear  what  he  is  saying?  A.  Sometimes 
we  do  not  even  hear  what  he  is  saying. 
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Q.  But  you  are  in  a  position  to  hear  what  he  is  saying? 
A.  If  I  wanted  to,  I  could,  yes. 

Q.  And  he  can  hear  what  you  are  saying?  A.  If  he  pays 
attention  to  my  conversations,  he  would. 

Q.  You  are  not  within  a  turret?  A.  Not  inside  the  tur¬ 
ret,  no. 

Mr.  Prager:  I  will  explain  it  to  you  off  the  record. 
(Discussion  had  off  the  record). 

2082  The  Trial  Examiner:  Let  the  record  show  that 
counsel  for  the  respondent  described  off  the  record 

that  this  so-called  turret  consists  of  two  telephone  switch¬ 
boards  back  to  back,  a  little  larger  in  size  than  what  is  gen¬ 
erally  known  as  a  monitor  board. 

The  Witness:  While  Mr.  Lann  sits  diagonally  across 
from  me,  I  can  not  always  see  him. 

By  Miss  Antell: 

Q.  Why  can’t  you  see  him?  A.  On  account  of  that  tur¬ 
ret  board,  which  cuts  the  view. 

Q.  Is  Mr.  Lann  behind  the  turret?  A.  Yes. 

Q.  You  can  hear  what  Mr.  Lann  is  saying,  however,  can't 
you?  A.  Well,  if  1  should  strain  my  ears,  I  could,  and  I 
at  the  time  would  be  doing  nothing  and  I  was  interested  iu 
his  conversation,  then  I  would  listen  to  it. 

Q.  You  heard  Mr.  Lann  from  time  to  time  give  quota¬ 
tions  in  Phoenix  bonds,  did  you  not?  A.  Yes. 

Q.  Did  you  ever  answer  the  telephone  when  an  inquiry 
came  in  for  quotations  on  Phoenix  bonds?  A.  No. 

Q.  Did  you  ever  get  any  inquiry,  while  you  were  at 

2083  the  telephone,  for  Phoenix  bonds?  A.  No. 

Q.  Did  Mr.  Lann  ever  tell  you  what  position  the 
firm — what  interest  the  firm  had  in  Phoenix  bonds?  A.  No, 
he  never  discussed  that. 

Q.  Well,  when  this  investigator  came  down  from  the 
Securities  and  Exchange  Commission,  about  which  Mr.  Mel¬ 
ville  S.  Wien  told  you,  did  you  ask  him  what  interest  your 
firm  had  in  Phoenix  bonds?  A.  No. 
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Q.  Did  you  ask  him  whether  the  firm  was  trading  the 
bonds  ?  A.  That,  I  knew. 

Q.  You  knew  what,  with  respect  to  the  trading  in  Phoe¬ 
nix  bonds  by  the  firm?  A.  That  we  were  buying  and  selling 
Phoenix  bonds. 

Q.  You  knew  that  the  firm  was  making  a  market  in  Phoe¬ 
nix  bonds,  did  you  not?  A.  That  is  right. 

Q.  How  long  had  you  known  the  firm  was  making  a  mar¬ 
ket  in  Phoenix  bonds  ?  A.  I  really  could  not  tell  you. 

Q.  Did  you  know  that  the  firm  was  making  a  market  in 
Phoenix  bonds  in  October,  1943?  A.  Yes. 

Q.  Did  you  know  that  the  firm  was  making  a  mar- 

2084  ket  in  Phoenix  bonds  in  November,  1943?  A.  Ac¬ 
cording  to  all  the  sheets  where  our  quotations 

appear,  we  were  making  markets  in  November,  1943. 

Q.  Did  you  only  know  that  from  the  sheets?  A.  And 
from  what  I  heard  in  the  office. 

Q.  Do  you  examine  the  National  Daily  Quotation  Serv¬ 
ice  sheets?  A.  I  have  occasion  to  look  at  them  daily,  yes. 

Q.  Did  you  look  over  the  situations  in  which  the  firm  is 
interested?  A.  No. 

Q.  Did  you  have  occasion  to  look  at  Phoenix  debentures? 
A.  No. 

Q.  How  did  you  know  the  firm  was  appearing  in  Phoe¬ 
nix  debentures  in  the  sheets?  A.  Well,  when  we  are  quot¬ 
ing  securities  and  making  markets,  we  just  naturally  appear 
in  the  sheets. 

Q.  And  you  knew  that  the  firm  of  M.  S.  Wien  and  Com¬ 
pany  was  appearing  in  the  sheets  for  Phoenix  debentures? 
A.  Quotations  on  Phoenix  debentures,  you  mean? 

Q.  Yes.  A.  That  is  right. 

Q.  Did  you  know  whether  the  firm  was  making  a  market 
in  Phoenix  debentures  in  December,  1943?  A.  Yes. 

2085  Q.  How  did  you  know  that?  A.  Well,  from  the 
sheets  that  appeared  in  December,  1943. 

Q.  Early  in  January,  1944,  when  you  discussed  the  in¬ 
quiry  by  the  Securities  and  Exchange  Commission  with 
Melville  Wien,  did  you  ask  him  whether  there  was  any- 
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thing  wrong  with  the  firm’s  trading  in  Phoenix  debentures? 
A.  I  never  suspected  anything  wrong  in  the  trading. 

Q.  Did  you  ask  him  where  there  was  anything  wrong  in 
connection  with  this  debenture?  A.  I  did  not. 

Q.  You  were  not  interested?  A.  I  knew  that  it  must  have 
been  a  regular  periodical  examination  of  some  kind  and 
I  did  not  pay  any  attention  to  it. 

Q.  You  didn’t  think  there  was  anything  wrong  in  con¬ 
nection  with  the  firm’s  trading?  A.  Of  course  not. 

Q.  Do  you  know  whether  the  firm  was  making  a  market 
in  Phoenix  debentures  in  January,  1944?  A.  I  think  so. 

Q.  And  similarly  as  to  February,  1944?  A.  I  think  so. 

Q.  How  about  March,  1944?  A.  I  wouldn’t  recollect, 
unless  I  looked  at  the  sheets,  whether  we  appeared  in  those 
sheets. 

Q.  Do  you  recall,  outside  from  the  sheets,  whether 

2086  your  firm  was  quoting  Phoenix  debentures  in  March, 
1944?  A.  I  would  not,  no. 

Q.  Did  your  firm  frequently  take  a  position  in  one  secu¬ 
rity  to  the  extent  of  approximately  $25,000?  A.  Occasion¬ 
ally,  yes. 

2087  Q.  Is  it  your  practice,  when  you  take  a  position  in 
any  security  of  over  $10,000,  to  make  mention  of 

that  to  one  of  your  partners  ?  A.  In  my  particular  trading, 
in  foreign  securities,  I  very  seldom  have  occasion  to  take 
a  position  of  $10,000  in  foreign  securities. 

Q.  But  if  you  should  take  a  position  to  the  extent  of 
$10,000,  would  you  feel  it  necessary  to  mention  it  to  one  of 
vour  partners?  A.  No,  if  my  judgment  would  be  correct, 
I  wouldn’t  have  to  mention  it. 

Q.  Would  you  mention  it,  however,  to  one  of  your  part¬ 
ners?  A.  It  all  depends  on  how  we  would  feel  at  that  par¬ 
ticular  time. 

Q.  Whether  at  that  particular  moment  or  thereafter - 

A.  If  I  should  think  it  would  be  necessary,  I  would;  other¬ 
wise,  I  would  just  take  the  position  on  myself. 

Q.  How  about  $20,000?  A.  I  don’t  know.  I  don’t  think 
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— when  it  comes  to  taking  a  position,  it  is  up  to  the  person 
doing  it  how  he  feels  about  that  particular  situation. 
2088  Q.  Whether  you  take  the  position  or  not,  do  you, 
however,  mention  it  to  your  partners,  that  you  have 
in  fact  taken  a  position  to  that  extent?  A.  I  may  mention  it 
to  one  of  them. 

Q.  Which  is  the  partner  that  you  generally  talk  to?  A. 
I  can  talk  to  either  one  of  them,  either  to  Melville  Wien  or 
Joe  Lann. 

Q.  Is  Mr.  Lann  any  relationship  to  you?  A.  Yes. 

Q.  What  relationship  is  he?  A.  My  brother-in-law. 

*•*•**•#•* 

2090  Q.  Aren’t  you  interested  in  what  the  firm  is  doing 
in  domestic  securities?  A.  Of  course  I  am. 

Q.  How  do  you  satisfy  that  interest,  Mr.  Wynn?  A.  By 
depending  upon  their  judgment. 

Q.  How  do  you  satisfy  the  interest,  your  interest, 

2091  in  knowing  what  position  the  firm  has  taken  in  do¬ 
mestic  securities?  A.  I  am  perfectly  satisfied  with 

whatever  they  do  and  they  are  satisfied  with  whatever  I  do. 
*••••••••# 

2094  Redirect  Examination. 

By  Mr.  Prager : 

Q.  Mr.  Wynn,  Mr.  Lann  married  your  sister?  A.  Yes. 

Q.  And  Mr.  Lann  is  your  brother-in-law?  A.  That  is 
right. 

Q.  And  he  is  also  a  brother-in-law  of  Melville  Wien?  A. 
That  is  right. 

Q.  The  three  members  of  the  firm  then,  are  related?  A. 
Yes. 

Q.  Do  you  have  confidence  in  each  other?  A.  We  always 
have  had  it  and  we  hope  to  remain  that  way  too. 

Q.  During  your  experience  in  the  security  field,  have  you 
limited  yourself  to  foreign  securities?  A.  Always. 

•  ••••••••• 
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2108  Lester  E.  Mahoney 

was  called  as  a  witness  in  behalf  of  the  Respondent,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Trial  Examiner :  Will  you  state  your  full  name  and 
address  ? 

The  Witness:  Lester  R.  Mahoney,  18  North  Clover 
Drive,  Great  Neck,  Long  Island. 

Direct  Examination 
By  Mr.  Prager : 

Q.  Mr.  Mahoney,  with  what  institution  are  you  asso¬ 
ciated?  A.  I  am  Assistant  Vice  President  of  the  Bank  of 

the  Manhattan  Company,  40  Wall  Street. 

•  *•••••••• 

2110  Q.  Do  you  know  the  reputation  of  Wien  &  Com¬ 
pany  for  honesty  and  integrity?  A.  There  is  noth¬ 
ing  in  our  files  that  I  know  of  in  my  history  that  would 
have  led  us  to  believe  that  they  were  not  desirable  cus¬ 
tomers.  If  they  were  undesirable,  why,  we  would  have,  I 
think  curtailed  our  relationships  with  them. 

Q.  And  you  still  maintain  your  relationship  with  them? 
A.  We  do. 

Q.  In  your  opinion,  have  they  a  good  reputation  for  hon¬ 
esty  and  integrity?  A.  To  the  best  of  my  knowledge,  they 
have. 

*«***•••••* 

2114  Melville  S.  Wien 

was  called  as  a  witness  in  behalf  of  the  Respondent,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination. 

By  Mr.  Prager: 

Q.  Will  you  please  state  your  full  name  and  address?  A. 
Melville  S.  Wien,  3515  Bedford  Avenue,  Brooklyn,  New 
York. 

2115  Q.  Are  you  a  partner  in  the  firm  of  M.  S.  Wien  & 
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Company?  A.  I  am  a  partner  in  the  firm  of  M.  S.  Wien 
&  Company.  I  founded  the  Company  25  years  ago. 

Q.  Who  are  your  partners?  A.  At  the  present  time,  Mr. 
Joseph  J.  Lann  and  Mr.  Irving  S.  Wynn. 

Q.  What  is  the  nature  of  your  firm’s  business?  A.  We 
do  a  general  over-the-counter  security  business,  and  spe¬ 
cialize  also  in  reorganization  securities,  liquidation  securi¬ 
ties,  and  sometimes  arbitrage. 

Q.  What  work  do  you  do  in  the  firm?  A.  I  trade  in  a 
general  group  of  securities.  I  also  sort  of  have  the  super¬ 
visory  position  in  the  trading  room  insofar  as  the  other 
traders  are  concerned.  I  also  have  and  check  the  positions 
of  the  firm  daily  and  help  in  getting  the  National  Quotation 
Sheets  out  to  the  parties. 

The  Trial  Examiner:  You  mean  the  quotations  that  are 
going  to  appear  in  the  sheets? 

The  Witness:  That  is  right. 

By  Mr.  Prager: 

Q.  How  many  people  are  in  your  trading  room?  A. 
Seven. 

Q.  Of  those  seven,  how  many  are  traders?  A.  Five. 

Q.  Who  are  the  other  people  that  are  in  the  room? 
2116  A.  Matt  H.  Connell,  who  trades  in  new  securities; 

Robert  Franklin,  who  trades  in  several  securities 
and  assists  me  at  times ;  Irving  S.  Wynn,  who  is  a  foreign 
trader;  Joseph  J.  Lann,  who  trades  in  general  securities 
and  also  special  situations,  like  re-organizations  and  liqui¬ 
dations;  and  the  telephone  operator  who  runs  the  switch¬ 
board  ;  and  Carl  Gropler,  who  is  not  there  all  day  long,  but 
he  is  not  a  trader. 

Q.  Those  seven  people  occupy  one  room  A.  That  is  right. 

*•*•**•*•# 

2118  Q.  Is  it  the  custom  in  your  firm  that  there  is  no 
over-lapping  with  regard  to  these  securities,  if  one 
man  handles  it,  another  usually  does  not  handle  it?  A. 
That  is  the  custom  because  it  is  a  waste  of  time  otherwise. 
Q.  And  where  a  trader,  including  a  member  of  the  firm, 
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handles  a  security,  are  inquiries  referred  to  that  particu¬ 
lar  trader?  A.  They  are. 

Q.  Is  the  Phoenix  security  one  of  the  securities  which 
Mr.  Lann  handles  ?  A.  It  is. 

The  Trial  Examiner:  Phoenix  Silk. 

Mr.  Prager:  The  debentures  involved  in  this  proceeding, 
Mr.  Examiner. 

2119  The  Witness:  Yes,  with  stock  attachments. 

By  Mr.  Prager : 

Q.  Is  that  security  one  which  Mr.  Lann  handles?  A.  It  is. 

Q.  Do  you  recall  whether  or  not,  when  the  firm  first  com¬ 
menced  to  buy  these  securities  of  Phoenix  Silk,  whether 
you  were  consulted  about  it?  A.  I  do  not  recall. 

Q.  Do  you  know  approximately  when  the  firm  first  began 
to  buy  them  ?  A.  It  might  have  been  about  two  years  ago. 

Q.  WThere  a  trader  in  your  firm  handles  a  security,  does 
he  usually  consult  regarding  his  day  to  day  trading  with 
any  member  of  the  firm?  A.  A  trader  wrould,  but  a  mem¬ 
ber  of  the  firm  would  not.  He  has  that  privilege,  but  he 
does  not  necessarily. 

Q.  Did  Mr.  Lann  consult  with  you  in  connection  with 
the  trading  in  Phoenix  debentures  which  he  did?  A.  He 
did  not. 

Q.  Did  you  have  a  general  knowledge  that  such  trades 
were  being  consummated  by  Mr.  Lann?  A.  I  had  a  general 
knowledge,  yes. 

Q.  How  did  you  get  that  general  knowledge?  A. 
Well,  from  the  reports,  if  any  reports  went  through,  and 
naturally  at  times  I  had  quotations  in  Phoenix  secu- 

2120  rities. 

Q.  Is  it  your  custom  each  day  to  go  through  the 
reports  of  the  firm ’s  business  ?  A.  I  do  that  every  night. 

Q.  And  in  that  way  you  are  familiar  with  what  business 
the  firm  has  done?  A.  That  is  right. 

Q.  Is  that  the  way  you  became  familiar  that  Phoenix 
was  being  traded?  A.  That  is  right. 
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Q.  And  also  that  you  might  have  heard  during  the  day 
quotations  in  Phoenix?  A.  That  is  right. 

Q.  What  is  your  position  at  the  trading  table  with  ref¬ 
erence  to  Mr.  Lann?  A.  I  sit  about  three  feet  away  from 
him  on  the  same  side  of  the  trading  table. 

Q.  And  you  have  a  monitor  board  in  front  of  you  and  he 
has  a  monitor  board  in  front  of  him?  A.  That  is  correct. 

Q.  If  you  are  not  busy,  you  are  able  to  hear  what  he  is 
saying  on  the  telephone?  A.  Yes. 

Q.  And  if  he  is  not  busy,  he  can  hear  what  you  are  say¬ 
ing?  A.  Yes,  if  he  is  interested  in  knowing  what  I 

2121  am  talking  about, 

Q.  Did  you  consummate  any  trades  in  Phoenix  deben¬ 
tures  from  the  time  the  firm  first  bought  these  until  May 
31,  1944?  A.  I  consummated  one  trade. 

Q.  When?  A.  December  3rd,  1943. 

Q.  With  whom  was  that  trade  consummated?  A.  With 
Mr.  Feltman  of  Mitchell  &  Company. 

Q.  Do  you  know  Irving  Feltman  of  Mitchell  &  Company 
personally?  A.  I  do. 

Q.  How  long  have  you  known  him?  A.  About  fifteen  or 
seventeen  years. 

Q.  Have  you  met  him  socially?  A.  Yes. 

2122  Q.  Outside  of  business?  A.  Yes. 

Q.  Have  you  spoken  with  him  often  on  the  tele¬ 
phone?  A.  Almost  every  day. 

Q.  You  recognize  his  voice  when  you  hear  it?  A.  I  do. 

Q.  Will  you  tell  us  the  circumstances  of  the  transaction 
you  had  with  Mr.  Feltman  on  December  3rd,  1943  in  Phoe¬ 
nix  debentures?  A.  At  about  12:20  or  thereabout  on  De¬ 
cember  3rd,  the  light  which  shows  the  private  wire,  the 
direct  wire  running  to  Feltman,  showed  that  there  was  a 
call  coming  in.  I  answered  the  telephone  and  Irving  Felt¬ 
man  got  on.  He  said,  ‘  ‘  Mel,  is  Joe  in  ?  ’  ’  I  said,  *  *  No.  ’  ’  He 
said,  “Do  you  know  what  he  makes  his  market  in  Phoenix 
bonds?”  Mr.  Lann  had  left  a  slip  near  his  desk  with  some 
markets  in  some  securities  that  he  traded  in.  I  said  that 
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I  think  he  left  the  market — I  do  not  recall  exactly — but  I 
think  I  said  33-8  or  34-8.  I  do  not  remember  what  I  told 
him.  He  said  he  had  Waterbury  on  the  wire,  who  was  a 
possible  buyer  of  twx>  bonds  at  38.  I  said,  “In  view  of  the 
fact  that  Joe  Lann  is  out  to  lunch  and  I  do  not  w^ant  to  take 
any  big  commitments  in  the  bonds  since  I  am  not  familiar 
with  it,  I  will  let  you  sell  one  bond  for  us  and  allow  you  a 
half  point  commission.’ ’  He  said,  “Just  a  minute.”  He 
consummated  the  trade.  Then  he  said  “Thank  you,” 

2123  and  he  said,  “It  is  too  bad  I  did  not  hold  on  to  the 
bond.  I  could  have  made  a  couple  of  more  points  if 

I  had  not  sold  you  one  this  morning”,  to  which  I  com¬ 
mented  :  “  It  is  too  bad  we  cannot  hold  on  to  everything  we 
buy.” 

Q.  Did  you  that  same  day,  or  during  that  lunch  hour, 
receive  any  other  inquiry?  A.  Yes,  the  telephone  opera¬ 
tor  told  me  that  there  was  a  call  coming  in  on  Phoenix 
bonds  from  Waterbury.  I  took  the  call.  I  just  gave  him  a 
quotation  which  I  said  Mr.  Lann  had  left  but  in  view  of  the 
fact  that  he  was  out  to  lunch,  I  did  not  care  to  trade.  I  said 
I  would  give  him  the  message  when  he  comes  back  and  he 

would  probably  get  in  touch  with  them. 

•  •••*•**♦* 

Q.  Did  Mr.  Lann  return  from  lunch  that  day?  A.  He 
did. 

2124  Q.  Did  you  have  a  conversation  with  him?  A.  I 
told  him  what  I  had  done,  that  I  had  traded  one  bond. 

I  told  him  what  had  happened  and  I  said  that  subsequent 
to  that  Waterbury  came  in  for  a  bond  and  I  told  them  I 
did  not  want  to  trade  because  he  was  out  to  lunch,  and  that 
he  would  call  them  back.  Whether  Mr.  Lann  called  him 
back  or  he  called  Mr.  Lann  back,  I  do  not  know. 

Q.  Did  you  tell  Mr.  Lann  the  conversation  you  had  with 
Feltman  ?  A.  I  did. 

Q.  Did  you  tell  him  what  Feltman  said?  A.  I  did. 

Q.  Was  the  transaction  with  Feltman,  of  Mitchell  &  Com¬ 
pany,  the  only  transaction  you  ever  made  in  Phoenix?  A. 
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It  is  the  only  transaction  I  made,  to  the  best  of  my  recol¬ 
lection. 

•  •••**#### 

2126  Q.  In  March  of  1944,  did  Mr.  Lann  tell  you  about 
the  coming  stockholders’  meeting?  A.  He  did. 

Q.  Did  you  discuss  it  with  him  before  he  went  to  th2 
meeting?  A.  I  did  not. 

Q.  Did  Mr.  Lann  go  to  the  meeting?  A.  He  did. 

Q.  Did  you  see  Mr.  Lann  after  his  return  from  the  meet¬ 
ing?  A.  I  do  not  recall  whether  I  saw  him  right  after  his 
return,  whether  he  spoke  to  me  on  the  telephone  that  night, 
or  w’hether  I  discussed  it  with  him  the  following  morning. 

Q.  Will  you  tell  me  what  the  conversation  was?  A.  He 
seemed  to  have  been  disappointed  in  the  real  estate  angle 
in  connection  with  the  Phoenix  Company.  He  said  he 
would  have  to  speak  with  his  clients,  or  those  that  he  had 
given  some  information  before,  and  tell  them  exactly 

2127  how  he  felt  about  the  picture,  and  that  if  they  were 
inclined  to  sell  their  bonds,  we  would  have  to  buy 

them  back.  I  suggested  that  particular  angle  even  before 
I  knew  anything,  in  view  of  the  SEC  investigation  and  in 
view  of  the  fact  that  we  could  not  find  out  what  the  investi¬ 
gation  "was  all  about  and  why  it  was  all  about.  I  had  that 
in  mind  all  along,  that  if  there  was  something  wrong  with 
the  bonds — and  that  is  the  only  thought  I  had — and  if  those 
bonds  should  go  down,  especially  the  way  Mr.  Lann  felt 
about  the  real  estate  situation,  I  felt  the  best  thing  we 
could  do  is  to  take  these  men  out  without  any  loss,  to  buy 
the  bonds  back  from  them  without  any  loss,  and  then  just 
hope  that  we  will  get  out  with  as  little  loss  as  possible. 

Q.  Did  Mr.  Lann  tell  you  that  if  the  people  wanted  to 
sell,  he  was  going  to  buy?  A.  Yes. 

Q.  Did  you  tell  him  that  was  all  right  with  you?  A.  I 
certainly  did. 

Q.  Did  you  feel  that  way  even  before  Mr.  Lann  went  to 
the  stockholders’  meeting?  A.  I  did. 
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Q.  Did  you  feel  that  way  soon  after  Mr.  Cone’s  visit  to 
the  office?  A.  Well,  not  soon  after,  because  the  first  day  of 
his  visit  I  really  thought  that  there  was  a  wrong 
2128  security  being  checked.  That  was  my  honest  opin¬ 
ion,  but  after  Mr.  Lann  had  paid  several  visits  to 
the  SEC  and  came  back  and  we  discussed  the  line  of  ques¬ 
tioning,  and  we  could  not  find  out  what  it  was  all  about,  I 
thought  the  best  thing  we  could  do  is  just  get  at  least  the 
people  who  have  these  bonds,  if  thev  want  to  sell  them,  to 
get  them  out  of  the  picture.  Franklv  speaking,  it  was  one 
of  those  things  which  was  hard  to  k^ow  what  I  wanted  to 
do,  but  I  know  I  wanted  to  clean  this  thing  up  if  something 
went  sour. 

Q.  You  knew  Mr.  Lann  had  been  to  the  SEC  personally 
event  before  he  went  to  the  stockholders  ’  meeting  on  March 
8th?  A.  Yes  sir. 

Q.  You  did  know  that?  A.  Yes. 

Q.  And  on  each  one  of  his  visits  did  you  talk  with  him 
about  it?  A.  Yes. 

***•••*••• 

2130  Q.  Did  you  have  any  conversation  with  Mr.  Lann 
after  he  had  re-purchased  the  securities  from  Pres- 

2131  cott  and  Masterson?  A.  I  did 

Q.  What  was  the  conversation?  A.  Well,  Mr. 
Lann  said  that  Mr.  Jaffin  had  shown  an  inclination  to  buy 
some  of  these  bonds  which  we  had  been  purchasing,  and 
that  he  was  going  to  offer  Mr.  Jaffin  any  part  of  the  bonds 
that  we  re-purchased,  as  a  result  of  which  Mr.  Jaffin  bought 
20  bonds  for  his  wife,  I  believe,  and  Mr.  Schneider  bought, 
ten  bonds.  Then  vre  had  these  30  or  so  bonds  left.  We  did 
not  know  what  we  were  going  to  do  with  them,  whether  we 
were  going  to  sell  them  out  or  hold  them,  or  anything  at 
all.  We  just  remained  with  them  that  particular  time. 

Q.  Did  you  subsequently  accompany  Mr.  Lann  on  a  visit 
to  Mr.  Jaffin ’s  office?  A.  I  did. 

Q.  Did  you  have  a  conversation  with  Mr.  Jaffin?  A.  Well, 
I  had  a  conversation  with  Mr.  Lann  and  Mr.  Jaffin.  At  that 
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time  we  had  received  notice  that  there  was  a  tender  out  for 
the  bonds.  Mr.  Lann  told  me  about  the  tender  notice.  He  also 
told  me  that  there  was  no  amount  of  money  specified  as  to 
how  much  they  had  for  the  tender  and  he  also  told  me 
there  was  no  amount  of  bonds  specified  that  they  were  will¬ 
ing  to  take  in.  We  went  to  Mr.  Jaffin ’s  office  really  to 

2132  get  his  advice,  to  find  out  what  we  should  do,  whether 
we  should  sell  these  30  bonds  in  the  market  or 

whether  we  should  tender  them.  As  close  as  I  remember, 
Mr.  Jaffin  stated  that  if  we  sold  these  bonds  in  the  market, 
the  company  might  not  get  the  benefit  of  buying  these  bonds 
in  on  a  tender,  but  that  if  we  were  to  tender  the  bonds  to 
the  company,  it  will  help  their  financial  setup  or  their  finan¬ 
cial  plans.  We  then  discussed  as  to  the  tender  price.  Mr. 
Jaffin  said  he  was  going  to  tender  his  bonds  somewhere 
between  45  and  50.  We  wanted  to  make  sure  that  we  will 
dispose  of  our  holdings  in  the  bonds,  so  we  decided  to  tender 
ours  at  a  lower  figure,  to  make  sure  that — to  make  as  sure 
as  possible  that  these  bonds  will  be  accepted,  so  we  tendered 

them  somewhere  between  40  and  45, 1  think. 

**#••••••# 

2133  Cross  Examination 

By  Miss  Antell : 

*##*  *•#*** 

2134  Q.  What  part  of  your  business  is  retail  trade?  A. 
A  very  small  part. 

Q.  Percentage-wise,  what  would  you  say?  A.  According 
to  dollar  volume? 

Q.  Yes.  A.  Maybe  3%  or  4%. 

2141  Q.  Have  you  any  policy  with  reference  to  the  size 
of  the  position  the  firm  shall  take  in  any  liquidating 
security  which  is  required  to  be  held  for  some  period  of 
time?  A.  That  depends  on  the  nature  and  character  of  the 
securitv. 

Q.  You  do,  however,  discuss  any  security  which  the  firm 
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may  be  required  to  hold  for  any  period  of  time?  A.  Not 
necessarily. 

Q.  Do  you  not  consult  with  your  partners  with  reference 
to  such  securities  that  the  firm  has  been  holding  for  any 
period  of  time?  A.  We  do  not  find  that  necessary.  We 
have  been  partners  for  almost  25  years.  We  have  utmost, 
faith  in  each  other  and  if  one  man  studies  a  situation  and 
lie  thinks  it  is  all  right,  and  if  we  know  that  his  judgment 
has  been  good  in  the  past,  we  have  no  reason  to  question 
him.  We  happen  to  be  related  besides.  It  is  not  a  question 
where  you  do  not  trust  a  man  or  something;  it  is  a  question 
where  it  is  a  family  situation. 

2146  By  Miss  Antell : 

Q.  I  ask  you  to  look  at  Commission’s  Exhibit  49  for 
identification  and  tell  us  what  capital  the  firm  had  as  of 
September  30, 1943.  (Hands  same  to  witness.)  A.  $37,000, 
approximately. 

Q.  And  that  consisted  of  approximately  $8,000.  undistrib¬ 
uted  profits  and  the  capital  accounts  of  the  general  partners 
was  approximately  $29,000,  is  that  correct?  A.  Yes. 

2147  Q.  And  that  statement,  to  your  knowledge,  was 
correct  at  that  time,  was  it  not?  A.  Yes. 

2148  Q.  Will  you  tell  us  how  many  securities  the  firm 
had  whose  total  valuation  was  more  than  $2,000.  as  of 

September  30,  1943? 

The  Witness:  According  to  this  document  there  were 
positions  in  seven  securities  which  totalled  over  $2,000, 
about  seven. 

By  Miss  Antell : 

Q.  And  Phoenix  Silk  was  one  of  those  securities 

2149  in  w’hich  the  firm  had  a  position  whose  total  valua¬ 
tion  was  more  than  $2,000.  as  of  September  30, 1943? 

A.  That  is  correct. 

Q.  Did  your  firm,  as  of  September  30,  1943,  have  a  posi- 
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tion  in  any  security  whose  total  valuation  was  as  much  as 
$10,000?  A.  No. 

Q.  How  many  securities  did  your  firm  have  a  position  in 

whose  total  valuation  was  as  much  as  $5,000?  A.  One. 

•  *•*••*•**• 

2151  Q.  Do  you  know  any  security  in  which  your  firm 
took  a  position  of  as  much  as  $10,000.  and  held  that 

position  for  more  than  a  month,  other  than  Phoenix  securi¬ 
ties?  A.  Well,  we  took  a  position  in  Budd  Manufacturing 
when  the  stock  was  called.  That  amounted  to  about  $70,000, 
and  we  thought  nothing  of  it. 

2152  Q.  How  long  was  that  position  held?  A.  Well,  it 
was  a  called  stock. 

Q.  How  long  did  the  firm  hold  that  position?  A.  I  do 
not  recall  exactly  how  long. 

Q.  Did  it  hold  it  for  as  long  as  a  month?  A.  I  really  do 
not  know. 

2154  Q.  Did  you  know  that  the  firm  was  making  a  mar¬ 
ket  in  Phoenix  debentures?  A.  Oh  yes. 

Q.  And  that  was  a  two-sided  market,  was  it  not?  A.  Yes. 
Q.  Did  you  know  that  the  firm  was  making  a  market  in 
Phoenix  debentures  in  October,  1943?  A.  Yes. 

Q.  Do  you  know  whether  the  firm  was  making  a  market 
in  that  security  continuously  from  that  time  on,  through 
March  31,  1944?  A.  Yes. 

Q.  Did  you  know  whether  any  other  broker-dealer  was 
making  a  market  in  Phoenix  debentures  on  behalf  of 
1255  M.  S.  Wien  &  Company?  A.  One. 

Q.  Who  was  that?  A.  E.  H.  Gibb  &  Company. 

Q.  When  did  you  first  learn  of  that?  A.  I  do  not  recall 
the  exact  date. 

Q.  Approximately  when?  Was  it  at  the  time  when  E.  H. 
Gibb  first  started  making  a  market  in  that  debenture?  A. 
Evidently. 

Q.  Tell  us  the  circumstances  under  which  you  learned 
that  E.  H.  Gibb  &  Company  was  making  a  market  in 
Phoenix  debentures  on  behalf  of  M.  S.  Wien  &  Company. 
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A.  Mr.  Lann  told  me  that  he  had  E.  H.  Gibb  go  down  on 
the  sheet  for  us. 

Q.  Did  he  tell  you  anything  else?  A.  No  ma’am. 

Q.  Did  he  tell  you  why  he  had  asked  E.  H.  Gibb  &  Com¬ 
pany  to  make  a  market  in  Phoenix  debentures  on  behalf  of 
M.  S.  Wien  &  Company?  A.  He  does  not  have  to  tell  me 
why. 

Q.  Did  he  tell  you  why?  A.  No,  I  do  not  think  so. 

Q.  And  you  knew  that  E.  H.  Gibb  &  Company  was  con¬ 
tinuing  to  make  that  market  in  Phoenix  debentures  for 
some  time?  A.  That  is  right. 

2156  Q.  Did  you  know  that  Mr.  Lann  was  furnishing  the 
quotations  regularly  to  E.  H.  Gibb  &  Company  which 

it  listed  in  the  National  Daily  Quotation  Sheets?  A.  I  do 
not  know  whether  he  was  furnishing  it  to  him  daily;  I  have 
not  any  idea.  I  had  no  discussions  with  him. 

Q.  You  know  that  E.  H.  Gibb  &  Company  went  into  the 
sheets  on  Phoenix  debentures  on  behalf  of  M.  S.  Wien  & 
Company?  A.  That  is  right. 

Q.  And  you  knew  that  that  was  at  the  request  of  Mr. 
Lann?  A.  That  is  correct. 

Q.  Did  you  know  that  Mr.  Lann  was  furnishing  those 
quotations  which  E.  H.  Gibb  &  Company  listed  in  the  sheets 
to  E.  H.  Gibb  &  Company?  A.  I  assumed  that  he  was. 

Q.  What  was  the  basis  of  your  assumption?  A.  Well,  if 
Mr.  Lann  told  E.  H.  Gibb  to  go  on  the  sheets  for  him,  then 
they  have  to  have  a  basis  to  go  on  the  sheets.  They  cannot 
just  go  on  the  sheets  and  say  nothing.  If  he  put  them  on 
the  sheets,  then  he  must  tell  them  evidently  what  to  quote. 
Q.  Did  you  ever  give  any  quotations  in  Phoenix  deben¬ 
tures  to  E.  H.  Gibb  &  Company?  A.  No. 

2157  Q.  Did  you  ever  have  occasion  to  talk  to  any  mem¬ 
ber  of  the  firm  of  E.  H.  Gibb  &  Company  in  connec¬ 
tion  with  Phoenix  debentures?  A.  Not  in  connection  with 
Phoenix. 

•  ••*■•••••• 
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Q.  Did  you  know  whether  Mr.  Lann  had  asked  Mitchell 
&  Company  to  quote  the  bonds  in  the  sheets  ?  A.  I  did  not. 

Q.  When  Mr.  Feltman  of  Mitchell  &  Company  called  you 
on  December  3rd,  1943,  with  reference  to  a  trade  in  which 
Waterbury  &  Company  was  interested,  and  he  told  you  at 
that  time  that  he  had  sold  you  a  bond,  what  did  he  tell  you 
with  reference  to  that?  A.  He  did  not  tell  me  he  had  sold 
me  a  bond. 

Q.  What  did  he  tell  you?  A.  He  sold  a  bond  for  me. 
Then  he  said  to  me  it  was  too  bad  that  he  did  not  hold  on 
to  the  bond  that  he  sold  us  in  the  morning;  he  could  have 
made  a  couple  of  points  more. 

#**•■#*••## 

2158  Q.  With  reference  to  that  comment,  which  was,  as* 
I  understand  it,  to  the  effect  that  he  had  sold  you  a 

bond  that  morning.  A.  He  told  me  it  was  too  bad  he  did 
not  hold  on  to  the  bond  which  he  had  sold  us  that 

2159  morning. 

2173  Q.  Mr.  Lann  told  you  that  he  was  going  to  attend 
the  stockholders’  meeting  of  Phoenix  Silk  Corpora¬ 
tion  in  Allentown,  Pennsylvania,  is  that  right?  A.  Yes 
ma’am. 

Q.  Do  you  know  what  the  position  of  your  firm  in  that 
security  was  as  of  March  1944?  A.  I  do  not. 

Q.  Did  he  tell  you  whether  Mr.  Jaffin  was  going  to  attend 
that  meeting?  A.  He  did  not  discuss  that  with  me. 

Q.  Did  he  tell  you  why  he  was  going  to  attend  the  meet¬ 
ing?  A.  Yes.  He  went  to  see  what  was  going  on  in  the 
affairs  of  the  Company,  for  the  same  reason  that 

2174  anyone  attends  a  meeting  in  which  he  is  interested. 

Q.  I  believe  you  stated,  Mr.  Wien,  that  you  had 
determined  and  discussed  with  Mr.  Lann,  before  he  attended 
that  meeting,  the  desirability  of  buying  back  the  bonds  from 
persons  to  whom  the  firm  had  sold  the  bonds?  A.  I  did  not 
discuss  the  desirability  of  buying  them  back.  I  discussed 
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with  Mr.  Lann  that  my  thought  was  that,  because  of  the 
investigation,  if  these  clients  or  brokers  who  had  bought 
the  bonds  wanted  to  sell  them  back  and  we  could  take  them 
out  without  a  loss,  to  do  so. 

The  Trial  Examiner :  The  question  is  when  ? 

The  Witness:  At  what  particular  time?  It  might  even 
have  been  before  he  went  to  the  meeting. 

By  Miss  Antell : 

Q.  Was  it  before  the  meeting?  A.  It  might  have  been; 
I  am  not  sure. 

•  ••••••*«* 

By  Miss  Antell: 

•2175  Q.  Did  you  express  that  thought  to  Mr.  Lann?  A. 
I  suggested  it. 

Q.  What  did  Mr.  Lann  say  to  you  with  reference  to  that? 
A.  I  do  not  recall.  May  I  modify  that  ?  Was  that  before 
he  went  to  the  meeting  or  after? 

Q.  I  am  talking  about  before  he  went  to  the  meeting. 

The  Trial  Examiner:  We  are  talking  about  when  you 
suggested  the  desirability  of  taking  those  bonds  back, 
whether  it  was  before  or  after  the  meeting? 

The  Witness :  That  was  before. 

By  Miss  Antell : 

Q.  Was  it  before  or  after?  A.  I  think  it  was  before  the 
meeting  when  I  suggested  that. 

Q.  What  did  Mr.  Lann  say  at  that  time?  A.  I  do  not 
recall. 

Q.  Did  you  know,  at  the  time  you  made  that  suggestion, 
how  many  bonds  the  firm  had  sold  ?  A.  No  ma  ’am. 

Q.  Had  you  any  idea  as  to  how  many  bonds  the  firm 
had  sold?  A.  I  did  not  think  there  were  very  many. 

##•••••*## 

2176  Q.  Why  did  you  make  that  suggestion  to  Mr.  Lann  ? 

A.  Because  of  the  SEC  investigation.  We  could  not 
get  head  or  tail  of  what  this  thing  was  all  about,  and  in  my 
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own  humble  way,  I  thought  if  we  took  these  bonds  back  or 
bought  them  back  from  these  customers  who  bought  them, 
without  any  loss  to  them,  that  would  satisfy  everybody, 
and  if  there  was  something  wrong  with  those  bonds  they 
would  not  suffer  any  loss. 

Q.  Had  any  of  these  customers  indicated  to  you  that  they 
were  dissatisfied  with  the  situation?  A.  I  never  spoke  to 
any  of  the  customers. 

Q.  Did  Mr.  Lann  tell  you  that  any  of  these  customers 
were  dissatisfied  with  the  situation?  A.  I  never  discussed 
it  with  Mr.  Lann. 

Q.  Did  the  firm  ever  have  any  other  situation  where  they 
bought  back  bonds  from  their  customers?  A.  No  ma’am. 

The  Trial  Examiner :  Is  this  the  first  time  the  SEC  made 
any  investigation? 

The  Witness :  With  respect  to  Phoenix,  yes  sir. 

2177  By  Miss  Antell: 

Q.  Did  you  consider  that  the  firm  was  responsible 
in  any  way  to  those  customers ?  A.  No  ma’am. 

Q.  What  did  Mr.  Lann  tell  you  when  he  returned  from 
that  meeting?  A.  He  told  me  that  he  was  disappointed 
from  the  real  estate  angle,  and  that  he  was  going  to  tell 
these  clients  to  whom  he  had  given  some  information  be¬ 
fore,  exactly  how  he  felt  about  the  real  estate  angle,  and 
that  if  they  felt  inclined  to  sell  those  bonds  out  because  of 
the  real  estate  angle  and  the  SEC  investigation,  that  he 

would  have  to  buy  them  back ;  that  he  would  buy  them  back. 

*••••*•*** 

2178  Q.  When  did  you  first  learn  that  the  firm  had  taken 
on  approximately  sixty  bonds?  A.  When  Mr.  Lann 

re-purchased  them. 

Q.  How  did  you  know  that  fact?  A.  When  the  purchase 
tickets  appeared. 

Q.  Did  he  consult  with  you  at  any  time  before  that?  A. 

He  did  not  consult  with  me  before  that  time. 

#••••••**# 
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By  Miss  Antell : 

Q.  When  did  you  first  get  the  story  from  Mr.  Lann 

2179  as  to  what  occurred  at  the  meeting?  A.  When  he 
came  back  from  the  meeting.  I  do  not  know  whether 

it  -was  the  same  evening,  w’hether  he  called  my  home  or 
whether  I  spoke  to  him  the  following  morning. 

The  Trial  Examiner :  He  has  not  said  he  got  the  story  of 
what  occurred  at  the  meeting.  He  has  said  that  Mr.  Lann 
told  him  he  was  disappointed  on  the  real  estate  picture. 

By  Miss  Antell : 

Q.  What  else  did  he  tell  you  with  respect  to  that  meeting, 
if  anything?  A.  We  did  not  discuss  anything  else.  He 
just  told  me  he  was  going  to  discuss  the  matter  with  these 
clients  and  tell  them  about  the  real  estate  picture,  and  that 
if  they  were  inclined,  because  of  the  SEC  investigation  and 
because  of  the  real  estate  picture,  to  sell  those  bonds  back,  he 
would  buy  them  back.  While  I  am  on  that  subject,  may  I  add 
this:  That  he  did  tell  me  that  Mr.  Jaffin  seemed  to  be  in¬ 
clined  to  purchase  some  more  bonds  and  that  he  was  going 
to  offer  them  to  Mr.  Jaffin,  which  he  subsequently  did,  and 
Mr.  Jaffin  bought  back,  I  think,  twenty  for  himself  and  ten 
bonds  for  Mr.  Schneider. 

*••••••#•« 

2180  Q.  I  say  at  the  time  when  he  first  came  back  from 
the  meeting  and  told  you  that  Mr.  Jaffin  would  take 

some  of  these  bonds,  did  he  tell  you  how  many  bonds  Mr. 
Jaffin  would  take?  A.  No.  He  said  he  would  offer  the  bonds 
to  Mr.  Jaffin,  but  he  did  not  tell  me  how  many. 

Q.  Did  you  understand  he  was  going  to  offer  all  the 
bonds?  A.  From  what  he  said  I  thought  he  was  going  to> 
offer  him  all. 

Q.  Was  any  mention  made  of  any  losses  that  the  firm 
might  incur  at  that  time?  A.  I  said  I  was  willing  to  take 
my  licking  if  I  had  to. 

*••••••••# 
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2181  By  Miss  Antell: 

Q.  So  that  you  understood,  when  Mr.  Lann  talked 
about  buying  back  these  bonds,  that  Mr.  Jaffin  was  going  to 
take  these  bonds  off  his  hands,  is  that  correct?  A.  I  did  not 
understand  that  he  was  going  to  take  them  off  his  hands. 

Q.  What  did  you  understand  with  reference  to  Mr.  Jaffin  ? 
A.  I  said  that  Mr.  Jaffin  showed  an  inclination  to  buy  some 
bonds  and  that  Mr.  Lann  was  going  to  offer  him  the  bonds 
that  he  re-purchased.  He  did  not  know  how  many  he  was 
going  to  re-purchase.  He  never  knew  that  these  fellows 
would  sell  them  back  to  him.  The  could  have  had  opinions 
contrary  to  his. 

Q.  Did  you  understand  from  Mr.  Lann  that  any  bonds 
he  was  able  to  buy  back  from  these  customers — the  firm 
would  sell  or  offer  to  sell  to  Mr.  Jaffin?  A.  I  understood 
from  Mr.  Lann  that  the  bonds  which  he  would  purchase 
back  he  would  offer  to  Mr.  Jaffin,  which  he  did. 

Q.  Did  you  understand  that  Mr.  Jaffin  was  inter- 

2182  ested  in  any  particular  number  of  bonds  at  that  time  ? 
A.  No  ma’am. 

Q.  Did  Mr.  Lann  tell  you  how  many  bonds  Mr.  Jaffin 
might  take  off  your  hands  ?  A.  He  did  not  know. 

#••••*••#« 

2186  Q.  This  position  of  thirty  bonds  the  firm  took  on 
in  March,  1944, — did  you  ever  discuss  with  Mr.  Lann 
how  long  you  might  have  to  carry  those  bonds  and  how  you 
could  dispose  of  those  bonds  ?  A.  No. 

Q.  After  you  had  held  those  bonds  for  a  period  of  a 
month,  and  before  the  call  for  tenders  came  in,  did  you  ever 
discuss  what  the  firm  was  going  to  do  with  those  bonds  with 
Mr.  Lann?  A.  I  thought  we  would  have  to  pickle  them; 
I  do  not  know.  I  did  not  discuss  it  with  him.  I  was  glad 
that  we  had  no  trading  anymore  with  anyone  who  had  been 
in  the  trading  from  the  period  that  this  investigation 
started  in  these  bonds,  and  that  made  my  conscience  and  my 
peace  of  mind  happy.  I  have  taken  losses  before  and  if  I 
had  to  take  a  loss  in  these,  I  would  do  it  in  the  same 
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2187  spirit  that  I  take  a  profit.  That  is  part  of  our  busi¬ 
ness. 

•  ••••••••• 

Q.  That  froze  a  substantial  part  of  your  capital,  did  it 
not !  A.  I  would  not  know  that. 

Q.  That  was  a  pretty  large  position  for  your  firm  to  have 
at  that  time,  was  it  not?  A.  Well,  it  might  have  and  might 
not  have. 

Q.  Do  you  not  know  whether  an  investment  of  approxi¬ 
mately  $13,000.  in  bonds  was  a  pretty  large  position 

2188  of  your  capital?  A.  Well,  we  might  have  sold  some¬ 
thing  else  out  to  take  care  of  that.  These  are  exten¬ 
uating  circumstances.  We  did  not  want  to  buy  bonds.  We 
just  bought  them.  That  is  the  picture  of  it.  We  might  have 
sold  something  else  to  take  care  of  it,  but  I  do  not  know. 

*  •  '  •  •  •  •  •  *  *  * 

2196  Q.  Did  you  have  occasion  to  ask  Mr.  Lann  why  he 
was  going  into  the  situation  again?  A.  No,  ma’am. 
The  Trial  Examiner :  So  that  the  record  will  be  clear  on 
the  subject,  I  refer  to  Commission’s  Exhibit  3,  which  indi¬ 
cates  that  on  March  31,  1944,  the  firm  bought  $1500.  prin¬ 
cipal  amount  at  34^  from  McMillen,  and  $250.  principal 
amount  at  32  from  Cohu  and  Torrey. 

Miss  Antell:  I  also  call  your  attention  to  the  purchase 
of  a  $500.  bond  from  Waterburv  &  Company,  in  March,  and 
five  bonds  from  James  E.  Prescott — 

The  Trial  Examiner:  They  were  before  the  sales  to 
Jaffin  and  Schneider. 

Miss  Antell:  I  asked  him  whether  subsequent  to  those 
purchases  from  Masterson  &  Company,  and  Prescott  and 
Jenzer,  the  firm  made  additional  purchases  of  these  bonds 
as  shown  on  the  ledger  sheet. 

The  Trial  Examiner:  You  think  the  record  should  also 
show  that  on  March  15,  they  bought  from  Waterbury  $500. 
principal  amount  at  32,  plus  1  ? 

The  Witness :  I  think  the  five  bonds  from  Prescott  were 
sold  to  Warren  York,  if  my  memory  does  not  fail  me. 
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2197  The  Trial  Examiner :  I  just  wanted  the  record  to 
show  the  amount  of  the  bonds  that  she  is  inquiring 

about. 

By  Miss  Antell : 

Q.  How  about  the  purchase  from  Merrill  Lynch  of 
$2500.  of  bonds  on  May  29,  as  appears  on  Commission’s 
Exhibit  4? 

Mr.  Prager :  I  call  your  attention,  Mr.  Examiner,  to  the 
inconsistency  of  Miss  Antell ’s  position  throughout  this 
proceeding,  where  she  tries  to  limit  the  respondents  from 
October  to  December,  and  now  she  is  in  the  month  of  May. 

Miss  Antell:  I  am  interested  in  knowing  why  the  firm 
bought  additional  bonds  in  May  1944. 

The  Witness :  I  do  not  know. 

By  Miss  Antell : 

Q.  Did  you  know  about  the  purchase  of  the  five  bonds 
from  Prescott?  A.  Those  five  bonds  were  sold  to  Warren 
W.  York. 

Q.  What  did  you  know  about  it?  A.  What  do  I  know 
about  it? 

Q.  Other  than  the  fact  that  it  was  sold  to  Warren  York? 
A.  Nothing  else.  I  saw  the  five  bond  order  on  the  selling 
slips. 

Q.  Is  there  any  reason  why  you  could  not  use  five  of  your 
own  bonds  to  sell  to  York  at  that  time?  A.  I  have 

2198  not  any  idea;  that  was  Mr.  Lann’s  situation.  I  can¬ 
not  answer  that. 

Q.  Did  Mr.  Lann  discuss  it  with  you?  A.  No  ma’am.  He 
might  have  had  an  order;  I  do  not  know. 

Q.  Do  you  know  why  your  own  five  bonds  were  not  sold 
to  Warren  York  at  that  time?  A.  I  do  not  know. 

Q.  You  do  not  know  why  the  firm  made  these  additional 
purchases  after  March  15,  1944?  A.  I  do  not  know,  but 
from  my  own  conception,  I  would  think  to  protect  our  own 
bonds  that  we  had  already  bought  at  higher  levels. 
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Q.  What  do  you  mean  by  that  exactly?  A.  Well, 
2199  we  had  a  position  in  bonds  which  we  took  on  be¬ 
cause  of  the  SEC  investigation.  Now%  it  would  not 
be  very  advantageous  to  our  position  if  we  had  half  a  bond 
or  $1500.  worth  of  bonds  float  around.  If  we  are  sunk  with 
thirty  bonds,  we  might  as  well  sink  with  a  few  more. 

The  Trial  Examiner:  At  lower  prices? 

The  Witness :  That  is  right. 

2206  George  M.  Jaffin 

called  as  a  witness  by  the  Respondents,  and  after  first  hav¬ 
ing  been  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Prager : 

Q.  Will  you  state  your  full  name  and  address  ’  A.  George 
M.  Jaffin,  22  Oak  Lane,  Scarsdale,  New  York. 

Q.  You  are  an  attorney  and  counselor-at-law  admitted 
to  practice  in  New  York  State?  A.  Yes,  since  1926. 

#*•*••••*# 

2210  By  Mr.  Prager: 

Q.  In  January  1942,  could  you  please  tell  us  what  the 
condition  of  the  company  was  with  respect  to  the  obliga¬ 
tions  it  had?  A.  Well,  after  the  company  was  re- 

2211  organized,  they  owed  a  total  of  $200,000  in  fixed 
debts.  There  was  $150,000  owing  to  the  RFC,  $30,000 

owing  to  the  Miners  Bank,  secured  by  a  mortgage,  and 
$20,000  owing  to  what  they  called  a  “mortgage  group.” 

The  RFC  made  it  a  condition  of  the  plan  that  the  com¬ 
pany  couldn’t  be  reorganized  unless  they  raised  $50,000 
from  these  outside  sources  to  supplement  the  $150,000  that 
the  RFC  was  to  advance.  The  plan  of  reorganization  pro¬ 
vided  that  no  interest  could  be  payable  on  the  bonds  unless 
there  wTere  earnings  after  1941,  and  that  no  interest  could 
be  paid  on  the  bonds  while  the  RFC  loan  was  outstanding. 
However,  the  war  had  started  and  there  was  some  activ- 
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ity  in  the  manufacturing  end  of  the  business,  and  there  was 
a  demand  for  the  real  estate  which,  before  that  time,  was 
difficult  to  dispose  of.  During  the  year  1939,  the  company 
lost  $54,000,  after  $37,000  of  depreciation.  During  1940, 
the  company  lost  $25,900,  after  deducting  $35,700  for  de¬ 
preciation.  During  1941,  the  company  lost  $30,200  after 
deducting  $32,000  depreciation  and  providing  for  $20,000 
for  bond  interest. 

In  other  words,  the  company  practically  covered  their 
depreciation  charges  in  1941,  and  for  the  first  time  since 
the  reorganization  was  in  a  position  to  set  up  a  re- 

2212  serve  of  $20,900  for  the  bond  interest  on  the  bonds 
which  I  owned. 

That,  of  course,  made  the  picture  inviting  to  me,  and 
while  I  realized  that  they  still  owed  money  to  the  RFC,  the 
RFC  mortgage  had  been  gradually  reduced,  the  other  loans 
were  being  reduced  and  the  outlook  looked  more  favorable 
than  during  the  period  from  1937  to  1942,  when  I  knew  that 
the  bonds  had  been  selling  for  even  less  than  five  per  cent 
of  par. 

Q.  During  this  period,  up  to  1942,  were  you  in  communica¬ 
tion  with  the  President  of  the  Phoenix  Company?  A.  Yes, 
I  knew  Mr.  Tilt.  We  helped  to  get  consents  in  connection 
with  the  proxy  fight,  and  he  was  always  frank  and  free  in 
his  discussions  with  me  and  with  any  security  holder  about 
the  affairs  of  the  company.  He  is  a  very  fine  man. 

Q.  When  you  state  that  “we  helped  to  get  consents”, 
whom  do  you  mean  by  “we”?  A.  I  did  and  I  got  the  Sterl¬ 
ing  Investing  Company  to  do  it. 

Q.  Not  Wien  &  Company?  A.  Wien  &  Company  had 
nothing  whatever  to  do  with  the  Phoenix  matter  at  the  time 
of  that  proxy  fight. 

Q.  Do  you  recall  when  you  first  spoke  to  Mr.  Lann 

2213  about  the  Phoenix  situation?  A.  Well,  I  don’t  think 
I  talked  with  Mr.  Lann  about  the  Phoenix  situation 

until  1943,  because  my  discussions  in  1942  were  all  with 
my  cousin,  who  handled  my  business  there.  He  was  the  one 
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that  I  asked  to  act  for  me  in  the  acquisition  of  these  bonds, 
but  he  left  Wien  &  Company  during  the  early  part  of  1943, 
and  from  that  point  on  my  discussions  on  Phoenix  Silk  were 
with  Mr.  Lann. 

Q.  You  then  place  your  discussions  with  Mr.  Lann  as 
commencing  in  the  early  part  of  1943?  A.  Yes,  except  that 
he  may  have  asked  me  some  question  about  it  a  little  before 
that  time,  but  I  doubt  it.  My  discussions  were  mostly  with 
my  cousin,  who  took  care  of  my  affairs  for  me  there. 

Q.  Did  Mr.  Tilt  make  available  to  you  information  about 
the  company  and  its  operations?  A.  Oh,  yes.  I  had  sev¬ 
eral  talks  with  him,  both  on  the  telephone  and  by  personal 
conference.  I  at  first  suggested  that  perhaps  it  would  be 
possible,  since  the  RFC  loan  had  been  reduced  so  low,  that 
Ave  could  work  out  some  refinancing  and  get  a  mortgage 
from  an  insurance  company  and  pay  the  RFC  loan  off,  so 
that  we  could  be  rid  of  those  restrictions. 

So  Mr.  Tilt  arranged  that  Mr.  Ludrof  meet  me  in  New 
York  at  their  offices  and  give  me  a  lot  of  information  in  the 
hope  that  this  financing  could  be  arranged.  At  that 
2214  time,  they  gave  me  information  about  the  operations 
of  the  real  estate,  the  schedule  of  the  tenancies,  the 
expiration  of  the  leases  and  all  of  the  other  data  which  an 
insurance  company  would  be  interested  in. 

I  discussed  the  matter  in  great  detail  with  the  Urban 
Servicing  Company,  which  is  the  loan  correspondent  for 
two  or  three  of  the  outstanding  insurance  companies.  Af¬ 
ter  they  received  the  information  about  the  properties,  they 
also  asked  for  information  about  the  company  and  its  back¬ 
ground.  I  procured  this  information  from  the  Phoenix  Silk 
and  passed  on  to  them  what  I  had  procured. 

Q.  Did  you,  during  the  period  of  which  we  are  speaking, 
furnish  information  regarding  the  company’s  balance 
sheets?  A.  I  had  all  of  the  balance  sheets  because  Janet 
Jaffin  had  been  a  bondholder  and  the  company  was  accus¬ 
tomed  to  sending  out  a  report  to  the  bondholders  at  least 
once  a  year  and  sometimes  twice  a  year,  and  all  of  these 
reports  were  in  our  investment  file. 
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Q.  Would  you  say,  then,  that  you  were  fully  familiar  with 
the  company  in  the  early  part  of  1943?  A.  By  the  early 
part  of  1943  I  was  very  familiar  with  all  of  the  phases  of 
the  company’s  activities,  because  during  the  fall  of  1942 
there  also  came  up  the  question  of  bringing  in  new  money. 

Our  office  had  clients  who  had  textile  interests 

2215  abroad  and  who  were  thinking  of  acquiring  mills  in 
this  country.  I  met  Mr.  Tilt  and  Mr.  Ludrof,  to  go 

over  that  phase  of  the  matter  with  them,  too.  In  that  re¬ 
spect,  I  was  interested  not  only  in  the  real  estate,  but  in 
the  looms  and  the  equipment  and  in  the  current  operations 
of  the  company’s  business. 

The  mortgage  refinancing  did  not  materialize  and  the 
efforts  to  procure  new  capital  for  the  business  were  unsuc¬ 
cessful.  However,  the  discussions  brought  me  closer,  I 
thought,  to  the  management  of  the  company  because  they 
realized  that  I  was  trying  to  be  helpful. 

Q.  Was  a  liquidation  policy  discussed  with  the  company 
at  that  time?  A.  Yes,  the  liquidation  policy  was  discussed 
during  the  latter  part  of  1942  and  the  early  part  of  1943, 
and  I  urged  Mr.  Tilt  to  liquidate  the  factory  properties  be¬ 
cause  I  felt  that  the  company  assets  had  shrunk  as  a  re¬ 
sult  of  the  losses  and  that  they  should  concentrate  on  the 
manufacturing  business  and  rid  themselves  of  all  real  es¬ 
tate  worries  and  responsibilities. 

After  all,  their  business  years  ago  was  a  tremendous 
business  and  from  a  realistic  standpoint,  in  view  of  the 
reduction  in  their  own  working  capital  and  the  dire 

2216  straits  that  they  had  been  through,  I  felt  that  they 
should  rid  themselves  of  all  real  estate  risks. 

Mr.  Tilt  told  me  that  he  was  in  complete  accord  and  that 
he  felt  that  any  properties  that  were  not  necessary  for  the 
company’s  operations  should  be  sold  in  order  to  get  rid  of 
RFC’s  loan  and  in  order  to  get  rid  of  the  other  fixed  in¬ 
debtedness. 

Q.  During  the  early  part  of  1943,  did  you  discuss  with 
Mr.  Lann  the  situation  of  Phoenix  with  regard  to  its  real 
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estate  and  its  liquidation,  or  any  other  matters  affecting  it? 
A.  Yes,  I  told  Mr.  Lann  all  about  the  background  of  the 
situation  because  I  wanted  him  to  know  that  I  was  still 
interested  in  bonds.  1  noticed  that  after  October  1942  there 
were  no  bonds  offered  to  me  or  made  available.  Between 
the  period  from  January  6, 1942  to  October  2, 1942, 1  made 
the  following  purchases: 

Q.  Let  me  ask  you  this:  you  had  made  purchases  then 
from  October  1942  and  thereafter?  A.  I  made  purchases 
in  January  1942  to  October  2, 1942,  and  the  maximum  price 
that  I  paid  in  connection  with  any  of  those  purchases  was 
$7.50  per  bond,  plus  commission. 

Q.  Had  you  made  those  purchases  through  Wien  &  Com¬ 
pany?  A.  All  these  purchases  were  through  Wien  & 
2217  Company,  and  it  was  $7.50  per  $1000  new  bond.  In 
two  cases  I  bought  the  old  bonds,  on  July  24,  1942 
and  on  August  13, 1942.  I  bought  an  aggregate  of  $3500  in 
old  bonds  at  a  price  of  $3.50  per  old  bond,  which  was  the 
equivalent  of  $7  per  new  bond  because  I  received  for  those 
$3500  in  bonds  new  bonds  for  $1750. 

Q.  In  1943,  did  you  know  that  the  company  had  offers  for 
some  of  its  real  estate  properties?  A.  Yes. 

Q.  Had  you  called  that  matter  to  Mr.  Lann’s  attention? 
A.  Yes,  I  told  him  that  the  policy  of  the  company,  as  I  knew 
it,  was  to  liquidate  the  real  estate  and  that  as  they  liqui¬ 
dated  the  real  estate  and  paid  off  the  RFC  loan,  the  posi¬ 
tion  of  our  bonds,  the  bonds  that  Mrs.  Jaffin  owned,  would 
be  getting  stronger  and  stronger,  and  it  was  for  that  reason 
that  I  would  rather  buy  more  bonds,  even  if  I  had  to  pay 
more  money  for  them,  because  they  would  have  more  value 
in  view  of  those  developments. 

Q.  Did  you  subsequently  learn,  in  1943,  that  Mr.  Lann  had 
bonught  bonds  for  himself?  A.  Well,  I  wasn’t  concerned 
with  what  Mr.  Lann  was  buying  for  himself. 

Q.  I  asked  you  if  you  kney  that  Mr.  Lann  had  bought 
bonds  for  himself?  A.  He  told  me  that  he  bought  some 
bonds. 
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2218  Q.  I  show  you  Exhibit  L,  which  is  the  Balance 
Sheet  of  Phoenix  Silk  Corporation  for  the  six  months 

ending  June  30,  1943.  I  call  to  your  attention  the  portion 
of  that  balance  sheet  which  indicates  the  facts  regarding 
the  sale  of  the  first  piece  of  property.  A.  Yes,  that  in¬ 
formation  appears  at  the  foot  of  the  Profit  and  Loss  State¬ 
ment  for  the  six  months  ending  June  30,  1943. 

Q.  The  testimony  given  here  was  that  this  Exhibit — 
Miss  Antell :  I  object  to  that. 

Mr.  Prager :  Let  me  finish  my  question,  please. 

The  Trial  Examiner:  He  is  entitled  to  finish  his  ques¬ 
tion. 

By  Mr.  Prager: 

Q.  Exhibit  L  and  Exhibit  P,  which  is  a  letter  addressed 
to  bondholders,  were  mailed  to  bondholders  on  or  about 
August  18,  1943.  Did  you  know,  prior  to  that  time,  that 
the  property  had  been  sold?  A.  Yes. 

Q.  Had  you  told  Mr.  Lann  that  the  property  had  been 
sold  ?  A.  I  think  I  did.  I  tried  to  keep  him  informed  as  to 
what  the  current  state  of  affairs  was,  as  best  I  knew  it.  Al¬ 
though,  I  didn’t  always  go  into  all  of  the  details.  I 

2219  tried  to  give  him  general  information. 

•  *•*••••*# 

Q.  After  the  publication  of  Exhibit  L  and  Exhibit  P,  did 
you  discuss  with  Mr.  Lann  the  situation  regarding  the  prop¬ 
erties  that  remained?  A.  Exhibit  L  and  Exhibit  P  were 
mailed  in  the  same  letter.  Exhibit  P  doesn’t  have  any  date 
on  it,  but  the  first  paragraph  refers  to  the  statement  of 
June  30.  After  this  letter  was  received,  Mr.  Lann 

2220  and  I  discussed  its  importance  and  significance  and 
reviewed  the  importance  of  the  balance  sheet  situa¬ 
tion.  I  might  say  that  either  he  checked  with  me  or  I  would 
check  with  him  about  the  statements  after  they  came  in. 

Q.  Did  you  have  any  discussion  with  Mr.  Lann,  after 
Exhibit  L  and  Exhibit  P  were  received,  regarding  the 
moneys  then  on  hand  from  the  sale  of  properties?  A.  Well, 
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as  it  appears  from  Exhibit  L,  there  was  approximately 
$79,000  available  from  the  sale  of  the  Allentown  #2  plant, 
of  which  $50,000  was  in  the  form  of  a  purchase  money 
mortgage,  and  the  balance  was  in  the  form  of  cash. 

It  was  my  opinion,  which  I  expressed  to  Mr.  Tilt,  and 
subsequently  to  Mr.  Lann,  that  the  money  available  from 
the  sale  of  real  estate,  after  the  payment  of  indebtedness, 
had  to  be  used  for  retiring  bonds  and  couldn’t  be  used  for 
the  payment  of  interest  because  these  were  capital  funds 
and  had  to  be  used  to  reduce  capital. 

Q.  In  your  discussion  with  Mr.  Lann  regarding  the  com¬ 
pany,  was  the  availability  of  the  funds  from  the  sale  of 
properties  a  major  consideration?  A.  Well,  it  has  always 
been  a  major  consideration  to  me  because  I  have  been  a 
great  believer  in  the  use  of  sinking  funds  for  the  purpose 
of  reducing  debts  by  companies  buying  up  their  own 
2221  bonds  at  reduced  prices,  and  this  fact  was  known  to 
Mr.  Lann  because  of  other  matters  that  I  had  dis¬ 
cussed  with  him  where  such  sinking  funds  were  used. 

In  other  words,  it  was  my  opinion  that  if  a  company 
could  have  money  available  from  the  sale  of  assets  and  they 
could  use  that  money  to  buy  bonds,  or  preferred  stock, 
depending  on  the  way  their  capital  structure  was,  in  the 
open  market  at  reduced  prices,  that  in  that  way  they  would 
be  benefitting  the  remaining  bondholders  and  stockholders 
by  squeezing  out  water  from  a  situation,  and  since  these 
bonds  carried  an  accrual  of  interest,  it  would  be  partic¬ 
ularly  advantageous  to  buy  bonds  in  the  open  market  be¬ 
cause  eventually  in  that  way  the  capital  structure  of  the 
company  could  be  made  a  safer  one. 

Q.  Did  you  subsequently  learn  that  the  company  had 
signed  a  contract  for  the  sale  of  a  second  piece  of  prop¬ 
erty?  A.  Yes. 

Q.  Can  you  fix  the  date  when  you  first  heard  about  it?  A. 
I  couldn’t  say  exactly,  but  I  should  think  in  the  fall  of  1943, 
the  early  fall. 

Q.  I  call  your  attention  to  Eespondent’s  Exhibit  O  in 
evidence,  which  notified  the  bondholders  of  the  sale,  under 
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date  of  December  23.  Does  that  help  you  give  us  an  ap¬ 
proximate  date  when  the  contract  was  made?  A. 

2222  Well,  I  know  that  the  contract  must  have  been  mad& 
in  October  or  November,  and  when  this  letter  came 

in  December,  that  information  was  what  I  would  call  stale 
information  because  I  had  already  known  about  it  for  some 
time. 

Q.  Do  you  recall  who  advised  you  when  the  contract  was 
made  for  the  sale  of  the  second  piece  of  property?  A.  Well, 
outside  of  the  discussions  that  I  had  with  Mr.  Ludrof  at  the 
time  of  the  refinancing,  and  at  the  time  of  the  foreign  in¬ 
terests,  my  discussions  were  with  Mr.  Tilt,  and  Mr.  Tilt  was 
the  one  that  I  talked  with. 

He  was  in  New  York  and  it  was  more  convient  and  he 
was  the  one  that  I  knew  best.  He  knew  that  I  owned  bonds 
and  that  I  was  interested  and  when  I  called  him  to  ask  him 
from  time  to  time — and  I  made  it  a  practice  to  call  him 
and  ask  him  from  time  to  time — he  always  frankly  told  me 
what  the  situation  was.  He  was  very  fair  in  answering  any 
reasonable  questions  that  I  put  to  him. 

Q.  Did  you  advise  Mr.  Lann,  in  October  or  November 
1943,  about  the  contract  for  the  sale  of  the  second  piece  of 
property?  A.  Yes.  I  might  say  that  even  before  the  second 
piece  of  property  was  sold,  I  had  already  been  discussing 
with  Mr.  Tilt  my  ideas  about  sinking  funds  and  re- 

2223  ducing  debt,  and  Mr.  Tilt  was  in  accord  that  that 
would  be  a  sound  thing  to  do.  We  had,  prior  to  that 

time,  checked  the  trust  indenture  in  order  to  be  sure  that 
there  would  be  no  legal  obstacle  to  doing  that. 

Q.  After  you  knew  of  the  sale  of  the  second  piece  of 
property,  had  you  discussed  with  Mr.  Lann  the  remaining 
real  estate?  A.  After  I  knew  about  the  sale  of  the  second 
piece  of  property,  I  discussed  with  him  in  a  general  way 
about  the  remaining  real  estate. 

Q.  Did  you  and  Mr.  Lann  come  to  any  conclusion  as  to 
your  evaluation  of  the  remaining  real  estate?  A.  Well, 
I  don’t  know  whether  Mr.  Lann  came  to  any  conclusion 
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about  it,  but  I  was  frankly  optimistic  because,  according  to 
my  figures,  even  if  the  remaining  real  estate  was  worth  con¬ 
siderably  less  than  the  book  value,  the  financial  picture  was 
still  attractive.  However,  I  told  Mr.  Lann  that  my  own 
mind,  that  I  had  fixed  a  figure,  a  value  of  approximately 
$125,000  for  the  remaining  fixed  assets,  but  that  was  a  mat¬ 
ter  that  we  couldn’t  know  about  until  the  assets  were  sold. 

That  was  only  my  best  judgment  and  it  might  be  good  or 
bad. 

Q.  And  that  $125,000  was  with  respect  to  the  prop- 

2224  erties  owned  by  the  company  other  than  those  sold, 
as  shown  by  Exhibit  O  and  Exhibit  P  ?  A.  That  was 

the  remaining  fixed  assets  of  the  company  after  the  letter 
of  December  23  went  out. 

Q.  And  that  is  Exhibit  P?  A.  That’s  Exhibit  O,  I  be¬ 
lieve. 

Q.  Yes,  Exhibit  O.  On  or  about  December  14,  or  prior 
thereto,  did  you  have  a  conversation  with  Mr.  Tilt?  A. 
Yes,  I  was  having  conversations  with  him  in  December. 

Q.  Did  you  go  to  see  Mr.  Tilt  on  or  about  December  14? 
A.  Yes,  I  did  go  to  see  Mr.  Tilt  on  or  about  December  14. 
This  is  what  happened :  after  the  Pottsville  plant  had  been 
sold,  the  company  for  the  first  time  was  in  a  position  to  do 
something.  Of  course,  even  before  the  title  took  place,  you 
couldn’t  be  sure  that  the  deal  was  completed,  but  the  title 
had  closed,  and  I  think  that  was  sometime  in  November. 

In  any  event,  it  looked  as  if  the  company  would  have 
money  available  for  sinking  fund  purposes  because  of  the 
fact  that  they  had  this  $50,000  mortgage  which  was  shown 
in  Exhibit  P,  and  the  letter  of  December  23  called  attention 
to  the  fact  that  I  already  knew,  namely,  that  the  company 
was  paying  off  two  mortgages  totalling  $32,500. 

From  the  letter  of  December  23,  in  looking  at  the 

2225  balance  sheet  and  looking  at  the  prior  letter  that  was 
mailed  in  August,  and  looking  at  the  letter  of  Decem¬ 
ber  23 — 

Q.  Excuse  me,  Mr.  Jaffin.  I  want  you  to  tell  me  whether 
you  went  to  see  Mr.  Tilt  on  or  about  December  14,  1943? 
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A.  I  saw  him  earlier  in  December,  and  after  going  over  the 
figures,  it  appeared  that  there  would  be  approximately 
$70,000  in  assets  that  had  to  be  used  for  capital  purposes  as 
a  result  of  the  sale  of  the  Allentown  plant  and  the  Potts- 
ville  plant,  of  which  $20,000  approximately  was  in  cash  and 
approximately  $50,000  was  in  this  mortgage. 

I  had  been  talking  to  Mr.  Tilt  about  working  out  a  pro¬ 
cedure  for  the  sinking  fund.  In  the  meantime,  Mr.  Tilt 
told  me  that  Mr.  Lann  had  made  an  offer  in  connection  with 
the  mortgage  to  submit  bonds  for  the  $50,000  mortgage,  and 
he  told  me  he  was  in  favor  of  the  sinking  fund  idea,  and 
would  I  care  to  come  to  the  Directors  Meeting  later  on  in 
the  month  to  discuss  the  matter  with  the  Board  of  Direc¬ 
tors  after  their  meeting. 

I  told  him  that  I  would  be  glad  to  do  it.  He  subsequently 
informed  me  that  the  meeting  would  take  place  on  Decem¬ 
ber  14  at  the  office  of  Hemphill  Noyes,  and  I  went  down  to 
that  meeting. 

I  came  to  the  room  after  the  meeting  was  completed 
2226  and  Mr.  Tilt  introduced  me  to  the  various  directors 
who  were  present,  including  Mr.  Bollier,  Mr.  Ludrof, 
Mr.  Silverman,  and  Mr.  Hemphill.  They  told  me  that  they 
had  decided  against  any  offer  to  use  the  bonds  for  the  satis¬ 
faction  of  the  mortgage,  but  that  they  were  very  interested 
in  a  sinking  fund.  We  then  had  a  long  discussion  about  the 
sinking  fund  and  what  it  could  accomplish. 

As  a  result  of  that  discussion,  all  of  the  people  who  were 
present  at  that  meeting  were  in  accord  on  the  policy  that 
the  capital  funds  should  be  used  for  the  sinking  fund  pur¬ 
pose  and  to  retire  bonds. 

As  a  matter  of  fact,  at  that  meeting,  the  form  of  the 
letter  was  discussed,  and  I  knew  that  that  would  be  a  matter 
of  discussion  because  I  talked  it  over  with  Mr.  Tilt  and  I  had 
brought  with  me,  or  discussed  with  them,  the  forms  of  the 
Prudence  Company  fund  and  the  Ludwig  Baumann  sinking 
fund  because  those  were  two  that  I  was  very  familiar  with. 

Questions  came  up  as  to  how  much  money  would  be  avail- 
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able  and  whether  a  maximum  price  should  be  fixed.  I  told 
them  that  in  the  other  situations,  they  mentioned  an  avail¬ 
able  amount.  In  other  words,  the  company  had  available 
“blank’’  dollars  to  buy  up  bonds  and  would  entertain 
tenders  at  prices  up  to  “X”  dollars,  but  they  were  of  the 
opinion  that  they  didn’t  want  to  commit  themselves 

2227  either  as  to  any  amount  or  price  because  of  the 
financial  condition  of  the  company  and  that  they  pre¬ 
ferred  to  leave  themselves  open  to  make  the  decision  when 
they  had  to  make  the  decision  and  when  they  knew  what  the 
affairs  of  the  company  were. 

Q.  Was  there  at  that  time  any  question  raised  about  a 
tax  situation  f  A.  Yes,  Mr.  Ludrof  raised  a  question  about 
whether  the  company  would  be  subject  to  an  income  tax  be¬ 
cause  of  the  fact  that  they  were  buying  their  own  bonds 
back  for  less  than  par,  and  whether  that  wouldn’t  result  in 
a  taxable  gain  to  the  extent  of  the  difference  between  the 
purchase  price  and  what  was  paid,  and  whether  that  would 
affect  the  interest  accrual. 

I  called  his  attention  to  the  Treasury  Regulations  which 
said  that  that  would  not  be  a  taxable  gain.  Mr.  Gillespie, 
the  lawyer  for  the  company,  was  also  at  the  meeting.  He 
said  that  he  would  check  into  it.  However,  it  was  clear  in 
my  own  mind,  and  I  expressed  the  opinion  to  all  those  pres¬ 
ent,  that  there  was  no  legal  obstacle,  so  far  as  I  could  see, 
to  their  buying  bonds  in  the  open  market  if  they  thought 
it  should  be  done.  Everyone  present  was  in  accord  that 
it  would  be  to  the  best  financial  interests  of  the  company 
to  do  so  to  the  maximum  amount  possible,  providing  it 
wouldn’t  impair  the  financial  conditions  of  the  corn- 

2228  pany. 

Q.  Was  there  any  statement  made  at  that  discus¬ 
sion  on  December  14, 1943,  as  to  any  amount  of  money  that 
would  be  used  in  connection  with  the  sinking  fund?  -A. 
There  was  no  statement  of  how  much  money  the  company 
would  accumulate  for  this  purpose  because  the  directors 
wanted  to  be  free  to  decide  that  at  the  last  possible  moment. 
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But  there  was  discussion  as  to  what  might  be  available  if 
the  mortgage  was  converted  into  cash  and  if  the  directors 
subsequently  decided  to  use  it. 

Q.  At  that  meeting  on  December  14, 1943,  what  was  avail¬ 
able  from  the  sale  of  the  properties?  A.  Approximately 
$70,000,  of  which  $20,000  was  in  cash  and  $50,000,  less  the 
reduced  amount,  I  think,  in  the  mortgage. 

You  see,  the  selling  price  of  the  Pottsville  plant  was 
$65,000.  From  that  $65,000,  they  had  to  pay  off  $45,000  in 
debts.  That  left  $20,000  in  cash  left  over,  plus  the  mort¬ 
gage  which  they  had  on  the  Allentown  plant  of  $50,000. 

Now,  of  course,  when  the  mortgage  is  reduced,  then  there 
would  be  more  cash.  In  addition  there  was  a  little  differen¬ 
tial  between  the  interest  that  they  had  to  pay  at  the  bank 
on  their  loans  and  the  interest  that  they  collected  on  the 
mortgage  of  $50,000,  but  the  approximate  figure  was 
$70,000. 

•  ••*••••#* 

2229  Q.  After  your  meeting  with  the  members  of  the 
Board,  in  December  1943,  did  you  talk  with  Mr. 

Lann?  A.  Yes,  I  probably  informed  him  about  what  had 
transpired  at  the  meeting  and  told  him  that  the  company 
was  not  interested  in  selling  the  mortgage  for  bonds,  but 
they  were  interested  in  a  sinking  fund  and  in  tenders,  and 
that  my  views  on  that  question  seemed  to  meet  with  ap¬ 
proval  at  the  Board  meeting  and  that  I  was  very  encour¬ 
aged  with  what  had  happened,  that  we  had  even  gone  so 
far  as  to  discuss  what  the  form  of  tender  would  be. 

2230  Q.  Did  you  tell  Mr.  Lann  of  the  moneys  that  re¬ 
mained  from  the  sale  of  the  properties?  A.  Well, 

he  knew  already  approximately  what  the  moneys  were  as  a 
result  of  my  prior  conversation,  after  I  learned  that  the 
Pottsville  plant  was  sold,  but  I  mentioned  again  something 
about  the  fact  that  there  was  cash  and  a  mortgage  avail¬ 
able. 

Q.  When  you  were  at  this  meeting  on  December  14,  did 
they  make  available  to  you  the  financial  data  that  was  sub- 
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mitted  to  the  Board  of  Directors  at  that  time?  A.  No, 
but  I  knew,  as  a  result  of  my  talks  with  Mr.  Tilt,  generally, 
what  the  current  picture  was  and  had  already  communi¬ 
cated  that  information  to  Mr.  Lann,  namely,  that  the  com¬ 
pany  was  very  busy  and  that  its  full  production  was  in  force 
and  that  they  couldn’t  get  enough  goods  to  take  care  of 
what  they  could  sell,  which  were  matters  that  I  already 
knew  because  there  was  a  very  tight  textile  market  at  the 
time. 

Q.  In  January  1944,  did  you  communicate  with  Mr.  Tilt? 
A.  Well,  after  the  meeting  of  December  14,  1943, 1  had  dis¬ 
cussions  with  Mr.  Tilt  from  that  time  on  until  February. 
I  can’t  fix  the  exact  time  when  I  had  the  discussions,  but 
there  were  more  than  one  of  them  and  they  related 
2231  mainly  to  the  question  of  the  progress  made  on  the 
tender  question  and  for  the  company’s  current  oper¬ 
ations. 

You  see,  I  was  very  much  more  concerned  about  the  com¬ 
pany  then  because,  in  October  of  1943,  my  wife  had  pur¬ 
chased  $9000  additional  of  new  bonds  from  M.  S.  Wien  & 
Company  at  a  price  of  20  and  21  per  hundred,  which  was 
very  much  more  than  I  had  paid  before,  but  frankly,  I  was 
much  happier  about  paying  the  20  or  21  than  I  was  about 
paying  the  cheaper  prices  because  the  company  was  pro¬ 
ceeding  along  the  lines  that  I  had  hoped  and  was  beginning 
to  come  to  a  fruition,  the  main  thing  being  that  you,  if  you 
could  get  rid  of  this  RFC  loan  and  be  free  to  act,  could 
reduce  debt,  pay  interest,  and  have  a  company  that  would 
have  a  real  standing,  instead  of  having  a  company  that 
couldn’t  pay  any  interest,  couldn’t  reduce  debts  and  showed 
a  statement  with  a  lot  of  interest  accrual. 

Q.  After  the  sale  of  the  second  property,  was  the  RFC 
loan  paid  off?  A.  Well,  after  the  sale  of  the  second  prop¬ 
erty,  all  of  the  mortgages  were  paid  off  and  the  company 
was  in  a  position  where  it  had  no  fixed  obligations  except 
occasional  loans  which  they  made  from  banks  to  meet  their 
current  requirements. 
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Their  current  position,  that  is,  the  excess  of  cur- 

2232  rent  assets  over  current  liabilities,  had  been  steadily 
improving  because,  even  if  they  didn’t  make  any 

money,  their  current  position  would  improve  to  the  extent 
of  the  depreciation  and  if  they  did  make  money,  it  improved 
that  much  more. 

Q.  In  February  44,  did  you  again  meet  with  Mr.  Tilt? 
A.  Yes,  I  was  invited  by  Mr.  Tilt  to  be  his  guest  at  his  club, 
the  Manhattan  Square  Club,  which  I  think  is  at  26  Street 
and  Madison  Avenue.  I  had  been  with  him  there  before 
and  he  told  me  that  they  were  having  a  directors  meeting 
on  that  day  and  that  he  hoped  to  have  good  news  for  me 
along  the  lines  that  we  had  discussed  and  that  he  would  be 
happy  to  have  me  there  because  he  considered  that  it  was 
a  festive  occasion,  and  so  I  met  him  at  the  club. 

He  told  me  that  they  had  declared  the  interest  payment 
and  that  the  sinking  fund  was  going  along  nicely  and  that 
there  was  sunshine  on  the  horizon  and  he  said,  “This  calls 
for  a  drink.  ’  ’ 

I  usually  don’t  drink  during  the  day,  but  we  all  had  a 
drink  and  there  was  a  sort  of  a  celebration  at  that  time 
and  everyone  was  very  happy. 

Q.  Was  there  any  change  in  the  tender  or  sinking  fund 
situation  between  December  1943,  when  you  met  Mr.  Tilt, 
and  vour  meeting  with  him  in  February  1944?  A.  There 
was  no  change  at  all,  except  that  they  reaffirmed  the 

2233  policy  that  had  already  been  determined,  that  they 
were  going  to  use  the  money  for  tenders.  They  told 

me  that  they  were  getting  in  more  cash  on  the  mortgage  on 
the  Allentown  plant,  and  that  they  were  going  to  go  ahead 
according  to  schedule. 

They  again  repeated  that  they  could  raise  money  on  that 
mortgage,  if  necessary,  and  that  they  were  going  to  go 
ahead  according  to  schedule. 

Q.  I  show  you  Exhibit  26  in  evidence  and  ask  you  whether 
you  received  a  copy  of  Exhibit  26,  which  is  the  Balance 
Sheet  of  the  company  on  December  31,  1943.  (Handing 
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same  to  witness.)  A.  Yes,  I  checked  it  carefully  and  I  re¬ 
ceived  a  copy. 

Q.  Do  you  recall  when  you  received  a  copy  of  Exhibit  26? 
A.  I  am  not  sure,  but  it  was  some  time  in  February,  and  I 
think  it  was  at  the  time  of  that  February  14th  meeting. 
However,  my  copy  doesn’t  have  any  date  on  it  other  than 
February  4  and  I  couldn’t  say  the  exact  day. 

Q.  Did  you  have  any  discussion,  at  or  about  that  time, 
with  respect  to  treating  the  first  mortgage  due  on  June  1, 
1946  as  a  current  asset?  A.  Well,  at  or  about  that  time 
there  was  further  discussion  not  about  treating  it  as  a  cur¬ 
rent  asset,  but  about  the  status  of  the  mortgage.  The  re¬ 
port  of  the  accountants,  Exhibit  26,  on  pages  4  and  5 

2234  indicated  that  the  mortgage  of  $50,000  which  had 
been  reduced  to  $47,000  approximately  at  the  Decem¬ 
ber  meeting,  had  been  further  reduced  in  January  by  an 
additional  $5000. 

I  considered  that  very  encouraging,  but  there  was  no  talk 
about  current  assets  but  rather  that  the  mortgage  was  be¬ 
ing  reduced  sooner  than  the  terms  of  the  mortgage  obli¬ 
gated  the  borrower  to  pay  it  off. 

The  Trial  Examiner:  When,  if  ever,  did  you  have  con¬ 
versations  as  to  whether  or  not  that  was  properly  shown 
as  a  current  asset? 

The  Witness:  After  the  meeting  of  March  8,  after  the 
stockholders  meeting  of  March  8,  there  was  an  informal 
discussion.  I  criticized  Mr.  Ludrof  for  setting  up  a  mort¬ 
gage  which  was  due  in  1946  as  a  current  asset  because  my 
understanding  was  that  a  current  asset  was  one  that  was 
payable  within  a  year. 

He  said  that  he  thought  the  bank  would  lend  him  the 
money  and  that  the  mortgage  was  being  paid  up  at  a  more 
rapid  rate  and  the  accountants  felt  that  he  ought  to  set  up 
the  accrued  interest  on  the  bonds  as  a  current  liability  and 
that,  therefore,  the  mortgage  should  be  set  up  as  a  current 
asset.  I  still  took  issue  with  him,  but  it  wasn’t  im- 

2235  portant  enough  to  change  my  own  attitude. 
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By  Mr.  Prager: 

Q.  In  February,  did  you  receive,  directly  or  through  Mrs. 
Jaffin,  copies  of  Exhibits  M  and  N,  M  being  the  Balance 
Sheet  of  December  31,  1943,  and  N  being  the  notice  of  in¬ 
terest  and  notice  of  annual  meeting?  A.  Yes. 

Q.  After  your  meeting  with  Mr.  Tilt  at  the  Manhattan 
Club,  in  February  1944,  did  you  talk  with  Mr.  Lann?  A. 
I  did. 

Q.  Do  you  recall  your  conversation?  A.  Well,  I  told  him 
that  everyone  seemed  to  be  very  happy,  that  the  outlook 
was  promising,  that  interest  was  going  to  be  paid,  that  the 
opinion  had  not  changed  about  the  tenders  and  that  they 
were  more  determined  than  ever  to  go  ahead  with  that 
proceeding  of  using  moneys  to  buy  bonds  to  reduce  debt. 

Q.  But  between  December  1943  and  your  meeting  with 
Tilt  in  February,  1944,  there  still  had  been  no  change  in 
the  tender  situation?  A.  No,  there  was  no  change  at  all; 
there  was  no  change  as  far  as  the  company  was  concerned 

and  as  far  as  I  was  concerned. 

•  ••••••••• 

2236  A.  Well,  either  in  February  or  March,  before  the 
meeting,  I  learned  that  it  was  hard  for  the  company 
to  get  proxies  together  and  I  subsequently  received  a  letter 
from  Mr.  Bollier  telling  me  that  he  needed  additional  prox¬ 
ies  in  order  to  have  a  quorum  present. 

However,  I  discussed  that  matter  with  Mr.  Lann  and  I 
told  him  that  I  thought  it  would  be  a  good  idea  to  get  his 
proxy  and  any  of  the  customers  that  he  would  want,  to 

show  the  company  that  we  had  been  helping  them. 

•  ••••••••• 

2239  Q.  Did  you,  on  March  8, 1944,  proceed  to  the  meet¬ 
ing  at  Allentown?  A.  Yes,  I  went  by  train  with 
Mr.  Lann. 

Q.  About  how  long  a  trip  is  it?  A.  I  don’t  know ;  I  guess 
a  couple  of  hours. 

Q.  And  on  the  train  did  you  have  a  discussion  with  Mr. 
Lann?  A.  Yes,  we  reviewed  the  entire  Phoenix  situation 
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and  probably  spent  more  time  than  we  normally  could  be¬ 
cause  we  were  on  the  train  together,  and  we  went  over  the 
balance  sheet.  There  wasn’t  anything  new,  however,  that 
was  added  in  that  discussion  to  those  we  had  previously 
had. 

Q.  When  you  arrived  in  Allentown,  will  you  please  tell  us 
what  you  did  before  the  meeting?  A.  Well,  we  went  to 
the  company’s  offices  and  it  was  before  the  time  scheduled 
for  meeting.  We  were  naturally  anxious  to  accomplish  as 
much  as  possible,  so  Mr.  Bollier  took  us  through  the  plant 
and  that  was  the  first  time  that  I  had  ever  been  in 

2240  Allentown,  or  at  least  at  the  Phoenix  property  in 
Allentown.  We  found  that  it  was  an  old  building 

that  occupied  quite  an  area,  and  that  Phoenix  occupied  just 
a  small  portion  of  the  space,  that  is,  a  relatively  small  area 
compared  with  the  total  area. 

That  we  already  knew.  That  the  remaining  space  was 
used  by  other  firms,  some  of  which  were  engaged  in  war 
business  and  some  of  which  were  not,  that  that  other  space 
wasn’t  partitioned  off  in  the  way  factory  space  usually  is 
partitioned  off  but  there  was  rather  rough  partitioning 
throughout. 

As  we  went  through  the  plant,  Mr.  Bollier  showed  us  the 
different  kinds  of  products  that  they  were  making.  He 
called  our  attention  to  the  fact  that  it  was  necessary  to 
make  repairs  to  the  building  and  that  it  was  necessary  to 
make  repairs  to  the  plant,  that  you  couldn’t  get  the  ma¬ 
terials  to  make  the  repairs  now,  and  that  the  plant  was 
overworked,  just  like  any  average  plant  is  when  you  can’t 
get  the  necessary  replacements  and  materials. 

He  said,  however,  that  they  had  orders  for  everything 
that  they  could  produce,  but  that  they  couldn’t  get  enough 
yarn,  and  that  because  they  couldn’t  get  enough  yarn,  that 
they  had  to  do  commission  weaving ;  that  commission  weav¬ 
ing  was  not  as  profitable  as  the  regular  business,  but  that 
the  outlook  for  the  next  three  months  was  good. 

2241  I  tried  to  get  him  to  tell  me  that  it  would  be  good 
for  longer  than  that,  but  he  said  you  couldn’t  tell  for 
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longer  than  that  because  you  didn’t  know  whether  you  were 
going  to  get  goods  or  whether  you  were  going  to  be  able  to 
produce  or  whether  you  would  have  enough  help,  but  you 
could  tell,  at  least  based  on  the  orders  and  everything  else, 
that  things  were  going  to  be  pretty  good  for  the  next  three 
months. 

In  going  through  the  plant,  I  was  quite  concerned  with 
the  rambling  area  and  the  maintenance  problems  that  I,  as 
a  real  estate  man,  could  see.  They  had  a  tremendous  heat¬ 
ing  bill.  It  was  a  large  old  building  that  presents  a  lot  of 
care  and  a  lot  of  responsibility.  It  was  quite  clear  to  me, 
in  looking  through  the  building,  that  there  was  a  lot  of 
deferred  maintenance. 

By  that  I  mean  that  there  were  repairs  that  normally 
should  be  made  in  the  regular  course  that  weren’t  being 
made.  I  asked  Mr.  Bollier  about  that  and  he  told  me  that 
they  were  making  some  repairs  already  and  that  they  con¬ 
templated  making  further  repairs  and  that  those  would  in¬ 
volve  considerable  sums  of  money. 

•  ••••*•••• 

2243  By  Mr.  Prager : 

Q.  After  the  meeting,  Mr.  Jaffin,  was  there  discussion 
amongst  the  people  who  had  been  present  at  the  meeting? 
A.  Yes,  there  was  a  discussion  in  the  room.  We  broke  up 
into  groups  and  there  were  informal  discussions.  Some¬ 
times  I  was  with  one  group,  sometimes  I  was  with  another 
group,  but  there  were  discussions  going  on  right  along  and 
I  think  most  of  the  people  there  were  familiar  with  what 
they  were  discussing,  although  they  could  have  heard  some 
of  the  things  that  the  other  people  were  discussing. 

Q.  Well,  was  there  more  than  one  discussion  going  on  at 
that  time?  A.  Yes,  several. 

Q.  With  whom  were  you  principally  discussing  matters? 

A.  With  Mr.  Ludrof. 

2244  Q.  Will  you  tell  us  the  discussion  you  had  with  Mr. 

Ludrof?  A.  Well,  I  practically  spent  most  of  my 

time  after  the  meeting  with  Mr.  Ludrof  because  he  was  the 
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man  most  familiar  with  the  bookkeeping  details  and  that  I 
wanted  to  know  about.  I  asked  him  information  particu¬ 
larly  about  the  real  estate,  because  in  going  over  the  real 
estate  before  the  meeting,  I  was  more  determined  than  ever 
that  it  wasn’t  wise  for  the  company  to  own  that  property. 
I  felt  that  they  could  sell  it  and  take  back  a  long  term  lease 
and  thereby  assure  their  occupancy  and  be  rid  of  the  re¬ 
sponsibility  and  worry  about  what  might  happen  if  real 
estate  conditions  got  bad  and  they  lost  some  of  the  tenants. 

In  looking  over  the  financial  statement,  which  I  already 
had,  it  showed  that  the  property  was  not  operating  profit¬ 
ably.  As  a  matter  of  fact,  the  total  profit  from  the  build¬ 
ing  was  only  $4100  a  year  before  any  depreciation. 

The  Trial  Examiner:  Did  you  call  the  attention  of  Mr. 
Ludrof  to  those  facts  at  that  conversation? 

The  Witness:  I  did.  At  that  point  Mr.  Bollier  was  in 
on  it  and  some  of  the  others  were  in  on  it.  I  called  his 
attention  to  the  fact  that  I  felt  that  the  real  estate  ought 
to  be  sold  because,  if  all  they  could  do  was  earn 
2245  $4100  before  depreciation,  and  those  repair  charges 
that  were  necessary  in  good  times,  what  did  the  fu¬ 
ture  have  in  store  for  them?  And  that  the  company  posi¬ 
tion  had  shrunk  a  long  way  from  what  it  was  during  re¬ 
organization  and  that  they  had  no  right  to  assume  any 
.great  risks  in  real  estate. 

Well,  I  asked  him  whether  they  had  made  any  efforts  to 
sell  the  property.  They  told  me  that  they  had  received  no 
offers.  Mr.  Bollier  said  that  if  anyone  would  submit  a 
written  offer  to  him,  he  would  be  glad  to  submit  it  to  the 
Board  of  Directors. 

I  wasn’t  satisfied  with  that  and  I  tried  to  pin  him  down 
to  a  figure.  I  said,  “Tell  me,  is  it  worth  $100,000?  Is  it 
worth  $75,000?  WTiat  do  you  think  it  is  worth?”  They 
didn’t  give  me  a  definite  answer.  They  said  that  it  was  a 
hard  property  to  move,  that  part  of  it  was  in  the  flood  area, 
that  they  had  received  no  offers  to  purchase  that  property, 
and  that  if  they  could  receive  a  written  offer  that  they 
would  submit  it  to  the  Board  and  see  what  they  could  do. 
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That’s  what  Mr.  Bollier  said.  Then  Mr.  Bollier  volun¬ 
teered  some  extra  information  that  property  that  was  sub¬ 
ject  to  flood  hazard  was  not  salable,  and  he  said  that  there 
■was  a  very  nice  building  owmed  by  the  American 

2246  Steel  &  Bridge  or  the  American  Bridge  &  Wire  Com¬ 
pany  that  had  a  larger  area  in  total  than  the  Allen¬ 
town  plant,  but  was  subject  to  a  greater  flood  hazard. 

He  was  comparing  that  building’s  value  with  our  build¬ 
ing.  He  said  that  they  were  offering  that  building  for  sale 
for  $50,000  and  had  been  unable  to  sell  it  for  some  time. 
At  no  time  during  the  discussions  did  Mr.  Bollier  or  Mr. 
Ludrof  or  anyone  on  behalf  of  the  company  say  what  they 
would  take  for  the  building. 

They  simply  said  that  if  there  vras  a  written  offer,  they 
would  submit  it.  However,  their  comments  about  the  prop¬ 
erty  were  discouraging  and  made  me  even  more  anxious 
to  have  them  adopt  a  policy  where  they  would  sell  it. 

I  would  say  that  after  the  meeting  was  over  and  before 
train  time,  which  was  less  than  an  hour,  most  of  the  talk 
was  about  the  real  estate  and  that  the  other  matters  con¬ 
sumed  very  little  time.  There  was  some  talk  about  that 
mortgage  being  a  current  asset,  which  I  have  already  testi¬ 
fied  to. 

Mr.  Ludrof  tried  to  justify  his  position  and  I  told  him, 
without  taking  too  much  issue,  that  I  felt  that  it  was  wrong 
to  put  in  a  first  mortgage  as  a  current  asset  when  the  obli¬ 
gator  didn’t  have  to  pay  it  off  until  1946.  That  was 

2247  the  balance  payment,  and  where  there  was  amortiza¬ 
tion,  the  most  that  he  had  a  right  to  do  was  possibly 

to  consider  the  current  payments  of  amortization  called  for 
in  the  mortgage,  which  was  a  relatively  small  part,  as  a 
current  asset. 

By  Mr.  Prager: 

Q.  During  the  time  that  you  were  discussing  the  real 
estate,  was  Mr.  Lann  present  at  all  or  part  of  this  conver¬ 
sation?  A.  Mr.  Lann  was  with  me  throughout  that  discus¬ 
sion,  and  Mr.  Bollier  was  there  after  it  got  started  and 
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Mr.  Ludrof  was  there.  I  can’t  recall  anyone  else  because 
they  were  the  only  ones  that — Mr.  Bollier  and  Mr.  Ludrof 
and  myself  were  doing  all  of  the  talking  on  that  question. 

Of  course,  Mr.  Bollier  did  add  one  thing.  He  said  that 
he  was  on  the  Flood  Control  Commission  and  that  he  was 
hopeful  that  there  would  be  flood  control  and  that  when 
that  happened,  that  that  would  help  the  value  of  our  prop¬ 
erty,  but  he  also  said  that  nothing  definite  had  been  done 
about  that  beyond  having  meetings  to  try  and  work  out 
the  matter. 

Q.  During  the  period  of  approximately  an  hour,  between 
the  end  of  the  stockholders  meeting  and  your  leaving  for 
the  train,  did  you  leave  the  room  with  Mr.  Ludrof?  A.  Yes. 
I  went  out  with  him  because  I  wanted  to  get  extra 

2248  data  about  the  real  estate  in  order  to  try  to  get  of¬ 
fers.  He  volunteered  the  fact  that  they  had  ap¬ 
praisals  and  extra  data  in  connection  with  the  RFC  loan 
and  we  had  to  leave  the  room  and  go  to  the  main  offices 
where  Mr.  Ludrof  kept  his  records.  He  dug  out  that  in¬ 
formation  and  gave  it  to  me.  I  took  the  data  along  with 
me  after  the  meeting. 

That  took  a  little  time  too. 

Q.  You  then  returned  to  the  meeting  room?  A.  After 
that  we  returned  to  the  meeting  room. 

Q.  Was  there  any  discussion,  you  had  at  the  meeting 
room  after  the  stockholders  meeting,  about  tenders?  A. 
Well,  there  was  some  discussion  and  I  can’t  say  whether  it 
all  took  place  in  the  room  or  out  of  the  room,  but  there  was 
discussion.  I  think  a  good  part  of  it  took  place  in  the  room 
where  the  others  were  present. 

Q.  Can  you  tell  us  what  the  discussion  was?  A.  Well, 
it  was  the  same  as  it  was  in  February  and  December :  that 
the  company  was  going  to  go  ahead.  In  the  meantime,  Mr. 
Gillespie  repeated  what  I  knew  in  December  and  what  was 
confirmed  to  me  in  February,  namely,  that  there  were  no 
legal  obstacles,  that  the  cash  available  could  be  used. 

The  company  still  didn’t  want  to  mention  any  sum 

2249  as  being  available  or  any  price  to  be  paid  because 
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they  didn’t  want  to  commit  themselves  in  advance  on 
any  obligations  or  mislead  anyone  into  anything  that 
they  had  to  use  that  sum  of  money  or  that  they  were  will¬ 
ing  to  pay  any  price. 

They  wanted  their  directors  to  be  as  free  as  possible  to 
act  after  the  tenders  came  in  and  after  they  reviewed  the 
figures  and  the  financial  position  of  the  company,  so  that 
when  they  acted  they  could  be  free  to  do  then  what  they 
thought  was  for  the  best  interests  of  the  company. 

This  disturbed  Mr.  Lann.  It  didn’t  disturb  me. 

•  ••••••••• 

2250  Q.  Did  you  learn  anything  at  the  March  8th  meet¬ 
ing,  or  the  discussions  that  followed  it,  about  tenders 

which  you  had  not  already  known?  A.  Nothing. 

Q.  Was  there  any  change  in  the  tender  situation  at  the 
March  8th  meeting  from  what  it  was  prior  to  the  meeting? 
A.  None,  as  far  as  I  knew. 

Q.  Did  you  learn,  at  the  discussions  at  the  stockholders 
meeting  on  March  8,  that  the  company  had  approximately 
$71,000  available  for  the  purchase  of  debentures  upon  ten¬ 
der  and  that  the  company  intended  shortly  after  the 

2251  stockholders  meeting  to  issue  a  call  for  tenders?  A. 
I  didn’t  learn  that  at  the  meeting.  I  knew  it  long 

before  that  time. 

#**•***••• 

Q.  Have  you  given  us  the  entire  conversation  at  the  meet¬ 
ing?  A.  No,  there  were  some  other  discussions  at  the  meet¬ 
ing  about  whether  bonds  should  be  tendered  and  how  many 
bonds  they  hoped  they  could  get  in.  Those  discussions — 
I  don’t  know  who  was  present.  We  had  already  broken 
into  groups  about  that  time  and  I  don’t  know  who  was  with 
me  when  we  were  talking  about  that,  but  there  were  talks. 

I  said  that  it  was  a  good  thing  for  the  company  and 
everyone  should  try  to  get  as  many  tenders  as  possible  be¬ 
cause  that  was  the  way  to  reduce  the  capital  structure  and 
make  it  possible  for  the  company  to  continue  with  a  mini- 
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mum  of  risk  and  it  would  eliminate  the  arrears  of  interest 
on  the  bonds  that  were  purchased. 

2252  That’s  about  the  sum  and  substance  of  what  it 
was. 

Q.  Did  you  leave  the  meeting  and  go  home  on  the  train 
with  Mr.  Lann?  A.  Yes. 

Q.  Will  you  tell  us  the  conversation  you  had  with  Mr. 
Lann  on  the  train?  A.  Well,  we  talked  about  the  whole 
situation  on  the  train.  Mr.  Lann  was  upset  about  the  real 
estate  situation.  He  felt  that  he  had  figured  a  value  on  the 
fixed  assets  of  $125,000  and  that  the  value  was  evidently 
less  than  that.  The  picture  had  been  painted  in  a  very  dis¬ 
couraging  way  and  there  wasn’t  any  hopeful  comment  about 
the  real  estate,  except  the  flood  control. 

That  upset  him  very  much. 

The  Trial  Examiner:  Did  he  say  he  was  upset? 

The  Witness:  Yes,  he  was  upset.  He  told  me  he  was 
upset  about  that  and  he  said  that  the  SEC  investigation 
had  been  pending  and  he  hoped  that  that  real  estate  situa¬ 
tion  wouldn’t  hurt  anyone  because,  whatever  bonds  were 
owned  by  customers  of  his  or  friends  of  his,  he  felt  that 
they  were  buying  something  worthwhile,  that  had  real 
value,  and  here  was  the  first  discouraging  note  that  he  had 
about  the  valuation  that  should  be  put  on  the  company’s 
last  remaining  fixed  assets. 

He  told  me  that  he  didn’t  feel  that  he  had  done 

2253  anything  wrong,  that  he  couldn’t  understand  why 
there  was  the  investigation,  but  that  if  the  people 

lost  money,  that  that  always  would  put  him  in  an  unfavor¬ 
able  light. 

By  Mr.  Prager: 

Q.  Did  he  say  anything  about  the  tender  situation?  A. 
Yes,  we  talked  about  the  tender  situation  and  I  told  him 
that  the  tender  situation,  the  outlook,  was  the  same  as  be¬ 
fore  and  that  what  I  had  told  him  was  correct,  that  we 
didn’t  know’  w’hen  the  tenders  w’ould  go  out,  but  we  hoped 
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that  they  would  go  out  and  if  they  did  go  out  that  would 
he  a  helpful  thing  all  around. 

He  said,  “That  is  true,  but  they  are  not  even  willing  to 
mention  how  much  money  is  going  to  be  available  or  what 
price,  and  that’s  not  the  kind  of  a  tender  that  is  going  to 
get  any  help  for  the  market  price  of  the  bonds  or  offset 
the  information  about  the  real  estate  value.” 

Well,  I  was  beginning  to  feel  badly  for  him.  I  said, 
“Don’t  be  so  worried  or  concerned  about  it.  After  all,  the 
company’s  outlook  is  good.  I  think  in  the  long  run  they 
are  going  to  be  all  right  and  as  far  as  I  am  concerned  I 
am  very  optimistic  about  the  future  of  Phoenix  Silk.  I  like 
Mr.  Tilt  and  I  would  like  to  go  along  with  them.” 

He  said,  “It’s  all  right,  George,  you  can  take  posi- 

2254  tions  and  buy  things  hoping  that  everything  is  going 
to  work  out  but  I  bought  these  bonds  as  a  liquida¬ 
tion,  figuring  that  the  liquidating  value  is  there  and  Phoenix 
Silk  lias  lost  a  lot  of  money  in  the  past,  and  while  their  out¬ 
look  is  good  now,  and  they  may  lose  money  in  the  future, 
and  I  don’t  feel  the  way  you  do  about  it.” 

I  tried  to  make  him  feel  more  comfortable.  I  felt  I  had 
called  the  matter  to  his  attention  originally.  I  felt  sorry 
that  he  felt  that  way  and  I  told  him  that  I  though  that  he 
was  wrong  and  that  even  though  the  real  estate  was  worth 
less  money  than  he  figured,  that  it  would  still  work  out  all 
right.  He  said  to  me,  “I  will  have  to  tell  these  things  to 
some  of  my  customers.  They  may  feel  unhappy  and  if  they 
feel  unhappy,  I’ll  buy  their  bonds  back.” 

He  said,  “My  brother-in-law,  Mel” — meaning  Mel  Wien 
— “felt  that  if  there  was  any  question  that  anyone  would 
lose  in  any  way,  that  the  firm  had  been  established  for  25 
years  and  had  a  good  reputation  and  he  didn’t  want  there 
to  be  the  possibility  of  anyone  losing  any  money.” 

Then  he  said  to  me,  “If  I  have  to  buy  some  of  these  bonds 
back  and  you  are  so  bullish  about  it,  will  you  buy  some 
bonds?” 

I  said,  “Maybe  the  people  wouldn’t  feel  that  they 

2255  want  to  sell,  but  if  you  have  some  bonds,  let  me 
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know  about  them  and  I  will  decide  what  I  want  to  do.” 

We  got  off  the  train — The  train  came  in  rather  late — 
around  seven  or  eight  o’clock — and  I  went  home  and  said 
good-bye  to  him. 

Q.  Later,  after  that  meeting,  did  you  have  a  further  con¬ 
versation  with  Mr.  Lann  about  bonds?  A.  Yes,  I  think 
some  time  before  March  15  I  had  a  discussion  with  him 
about  bonds,  probably  four  or  five  days  after  the  meeting. 
He  told  me  that  he  was  going  to  have  some  bonds  available 
for  sale  and  would  I  still  be  interested. 

I  said,  “Yes.” 

He  said,  “I  thought  that  they  would  have  to  cost  you 
around  $36  or  $37  a  bond  ‘X’  the  interest,”  because  there 
was  an  interest  payment,  or  around  $42  or  $42.50  with  the 
interest  on  it. 

Subsequently,  he  called  me  up  and  he  told  me  that  he 
was  buying  a  block  of  bonds,  and  to  what  extent  would  I 
be  interested.  I  asked  him  how  many  bonds  he  had.  He 
said  he  thought  he  was  going  to  buy  about  sixty  bonds, 
he  said,  “You  can  have  all  or  any  part  that  you  want  to 
buy.” 

I  said  to  him,  “Well,  I  don’t  want  to  buy  that  many,  but 
I  will  let  you  know  tomorrow  what  I  do  want  to  buy.” 
2256  I  took  the  file  home  and  I  studied  it  again  and  I 
read  the  financial  report  over.  I  had  a  talk  with 
Mr.  Schneider  who  is,  as  I  say,  my  associate  in  the  office, 
and  very  close  with  me.  I  said  to  him,  “Harry,  I  think 
this  is  an  interesting  situation  where  you  are  in  a  position 
to  make  money.  I  am  going  to  buy  some  of  these  bonds. 
If  you  want  to  buy  some  bonds,  you  can  have  some.” 

We  talked  it  over  and  he  said  he  would  like  to  have  ten 
bonds.  I  figured  out  that  I  would  buy  20  or  21  bonds.  It 
finally  ended  by  my  arranging  with  Mr.  Lann  to  buy  31 
bonds  at  a  cost  of  $36.50,  “X”  the  interest,  and  $37.  I  gave 
the  cheaper  ones  to  Mr.  Schneider  and  I  kept  the  remain¬ 
der.  My  cost  was  a  little  higher  and  he  had  the  ten  bonds. 
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He  has  a  very  good  friend  of  his,  a  man  by  the  name  of 
Sol  Star,  and  he  decided  to  give — Sol  called  him  up  to  con¬ 
gratulate  him  because  he  was  a  director.  Sol  asked  if  there 
were  bonds  and  what  the  story  was.  He  told  Sol  that  he 
was  going  to  buy  ten  bonds.  If  he  wanted  five,  he  could 
have  them.  That’s  what  he  told  me  later,  but  I  didn’t  know 
about  it  at  the  original  time. 

So  my  records  indicate  that  on  March  15  I  bought  ten 
thousand  dollars’  worth  of  bonds,  “X”  interest,  for  $37  a 
bond,  that  my  total  cost  was  $3700,  and  that  on  the 

2257  same  day  I  bought  eleven  bonds  at  $36.50.  In  both 
cases  there  was  no  commission,  and  on  the  second 

case  I  paid  $4015.  Mr.  Schneider  probably  got  his  con¬ 
firmation  direct  from  Wien  because  I  had  nothing  to  do 
with  his  financial  transactions  or  any  clearance. 

Q.  At  the  time  you  bought  your  bonds,  on  March  15,  the 
transaction  which  you  have  just  described,  did  you  have 
any  information  regarding  the  tender  situation  which  you 
had  not  known  in  December  1943?  A.  No. 

Q.  Was  there  any  change  in  the  tender  situation  on 
March  15,  1944,  with  respect  to  what  it  was  in  December 
of  1943?  A.  None. 

•  ••••«•••• 

2258  Q.  In  May  1943,  on  or  about  May  11,  Mr.  Lann 
and  Mr.  Wien  called  to  see  you ;  do  you  recall  that? 
A.  They  called  to  see  me  a  few  days  before  the  ex- 

2258a  piration  date  when  tenders  had  to  be  received.  The 
date  when  tenders  had  to  be  received  was  May  15, 
1943,  at  three  o’clock.  I  think  it  was  two  or  three  days 
before  that  time. 

Q.  Will  you  tell  us  the  conversation  you  had  with  Mr. 
Lann  and  Mr.  Wien?  A.  Well,  Mr.  Wien  and  Mr.  Lann 
were  down  and  they  told  me  they  received  a  notice,  the 
tender  notice,  and  had  gone  over  it.  They  didn’t  know 
whether  they  should  sell  their  bonds  in  the  market  or 
whether  they  should  tender  their  bonds. 
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Mr.  Lann  said,  “If  I  tender  the  bonds,  I  have  to  send 
them  out  now  and  I  have  no  assurance  whether  the  com¬ 
pany  will  accept  them  or  whether  they  wouldn’t  accept 
them.  If  I  sell  them  in  the  open  market,  I  have  sold  them 
and  I  am  through  with  it  and  I  want  to  get  finished.” 

Mel  told  me  that  he  was  anxious  to  sell  his  bonds,  that 
he  didn’t  want  to  have  a  long  position  in  these  bonds,  that 
he  bought  them  only  because  he  didn’t  want  to  have  any 
loss,  and  that  he  would  prefer  selling  them  in  the  open 
market  and  getting  finished  with  it. 

He  also  told  me  that  they  bought  one  or  two  bonds  after 
the  time  they  sold  them  to  me,  at  lower  prices,  and  that 
they  didn’t  know  how  much  they  could  get  if  they 
2259  sold  them  in  the  market,  that  they  had  no  immediate 
customer,  but  they  felt  that  they  could  sell  some  of 

them. 

I  told  him  that  I  felt  that  they  ought  to  tender  the  bonds 
and  not  sell  them  in  the  market,  and  that  Mr.  Lann  was 
at  the  meeting  and  that  he  promised  the  Board  that  he 
would  tender  some  of  his  bonds,  that  it  was  going  to  be 
helpful  to  the  position  of  the  company  if  the  company 
bought  the  bonds  instead  of  any  strangers  and  that  I  felt 
the  fair  thing  for  them  to  do  was  to  tender  the  bonds  to 
the  company. 

Mr.  Lann  said,  “Well,  they  haven’t  committed  themselves 
definitely.  How  do  I  know  some  other  people  may  tender 
them  at  lower  prices?  The  bondholders  hadn’t  been  heard 
from  for  some  time.  The  bonds  were  widely  scattered.” 
Then  he  said,  “What  are  you  going  to  tender  your  bonds 
in  at?” 

“Well,”  I  said,  “I  feel  a  duty  to  tender  the  bonds  for 
Mrs.  Jafiin.  I  am  going  to  tender  some.  I  don’t  want  to 
tender  all  because  I  still  feel  hopeful  about  the  outlook  and 
I  would  rather  straddle.  When  I  am  doubtful  about  a  situ¬ 
ation  like  that,  I  take  a  sort  of  a  50-50  position.” 

I  said  to  him  that  I  was  going  to  tender  some  and  hold 
some. 
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He  said,  “At  what  price  do  you  expect  to  tender  your 
bonds  in?” 

2260  I  said,  “Some  price  between  $45  and  $50.  I  may 
be  wrong  but  if  they  take  them  all  right,  and  if  they 

get  enough  cheaper  bonds  and  they  don’t  take  them,  I  will 
be  just  as  well  off  if  not  better,  and  I  at  least  showed  my 
good  faith  by  tendering  the  bonds  and  that’s  what  I  am 
going  to  do.” 

Well,  Wien  and  Lann  said  to  me  that  they  would  sell 
them  for  a  lot  less  than  that.  I  said  that  it  was  up  to  them. 
They  said,  “We  will  put  ours  in  between  $40  and  $45  in 
order  to  be  sure  that  they  would  be  accepted,”  because  if 
their  bonds  were  tendered  at  less  than  mine,  they  had  a 
better  chance  of  being  accepted  because  they  were  going 
to  tender  them  about  five  points  less  than  I  would. 

Q.  Will  you  give  us  the  rest  of  the  conversation?  A. 
Well,  that’s  the  way  they  left.  They  said  that  that’s  what 
they  intended  to  do.  I  told  them  that  in  doing  that  they 
would  be  fair  to  the  company  and  that  I  hoped  that  their 
bonds  would  be  accepted  and  if  the  bonds  were  accepted, 
then  they  would  have  had  a  fair  price.  And  if  there  were 
enough  bonds  bought  on  the  outside  at  lower  prices  than 
theirs,  that  the  picture  would  be  better  off  all  around. 

2261  Q.  At  the  time  that  you  had  the  conversation  with 
them,  did  you  know  what  amount  the  company  had 

decided  to  use  for  tenders  ?  A.  No. 

Q.  Did  you  know  the  price  which  the  company  was  going 
to  pay  for  tenders?  A.  No.  I  did  know  that  there  was  a 
fund  which  might  be  used  if  the  mortgage  was  converted 
into  cash,  and  if  bonds  could  be  purchased  at  a  price  that 
the  directors  felt  possible,  that  they  might  take  such  action, 
but  I  didn’t  know  definitely  whether  they  would  or  wouldn’t. 

Q.  The  fund  that  was  available,  was  that  the  same  fund 
was  available  in  December  of  1943?  A.  That’s  right, 
the  fund  from  the  sale  of  capital  assets. 

Q.  Two  pieces  of  property?  A.  The  fund  resulted  from 
the  sale  of  the  Allentown  and  Pottsville  plants. 

•  ••••*••••• 
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2270  Cross-Examination 
By  Miss  Antell : 


2277  Q.  Do  you  recall  the  first  active  discussion  that 
you  had  concerning  these  debentures  with  Mr.  Lann  ? 

A.  The  first  important  discussions  that  I  had  that  had  any 
significance  to  me  were  during  the  latter  part  of  1943. 

Q.  How  about  when  you  learned  that  M.  S.  Wien  &  Com¬ 
pany  was  taking  an  interest  in  these  debentures ;  what  dis¬ 
cussion  did  you  have  at  that  time?  A.  No  extended  dis¬ 
cussions.  They  may  have  owned  a  few  bonds.  I  didn’t 
know  how  many  they  had  and  I  didn’t  care  particularly. 

Q.  At  that  time,  did  Mr.  Lann  or  M.  S.  Wien  & 

2278  Company  have  any  information  concerning  the 
debentures?  I  am  talking  about  when  they  first  ac¬ 
quired  an  interest,  other  than  such  information  that  you 
gave  them?  A.  Well,  they  wrote  to  the  company,  they  told 
me,  to  try  to  get  any  information,  but  frankly  I  think  for 
the  most  part  they  got  more  information  from  me  and  they 
were  unable  to  get  very  much  that  I  couldn’t  give  them, 
but  I  am  not  sure  of  that.  That  is  my  impression. 

•  •••«  ••••• 

2289  Q.  Did  you  have  any  occasion  to  discuss  with  Mr. 

Lann  the  raise  in  price  of  Phoenix  debentures?  A. 
No,  other  than  to  express  my  ideas  that  the  bonds  at  twenty, 
and  subsequently  when  I  bought  them,  were  a  very  good 
value  because  of  the  investment  situation  and  because  of 
the  facts  about  the  company.  I  was  very  bullish  about  the 
company  and  its  outlook.  This  is  one  of  those  situations 
that  can  slumber  for  years  because  of  an  impediment  or  a 
series  of  impediments  and  when  those  impediments  are 
lifted,  it  can  go  skvhigh  and  rightfully  so.  That’s  the  way 
I  felt  about  it. 


2291  Q.  Weren’t  you  informed  at  any  time  what  posi¬ 
tion  M.  S.  Wien  &  Company  had  in  these  bonds? 
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A.  Yes,  I  was  at  one  time,  or  several  times,  when  I  had  a 
meeting  with  Mr.  Tilt  and  he  wanted  to  know  how  many 
bonds  I  had.  I  told  him. 

He  also  wanted  to  know  if  there  were  any  other  friendly 
bonds,  and  on  one  or  two  occasions  that  I  remember,  I 
called  Mr.  Lann  and  asked  him  whether  he  could  tell  me 
how  many  bonds  he  had  or  were  owned  by  friends  of  his 
that  we  could  consider  friendly  bonds. 

It  was  only  on  those  occasions  that  I  had  any  concern 
about  what  his  position  was  or  who  owned  the  bonds.  One 
of  those  times  was  probably  in  November  or  December  of 
1943. 

Q.  What  did  you  learn  at  that  time  from  Mr.  Lann?  A. 
Mr.  Lann  wrote  a  letter  into  the  company  offering  to  take 
over  the  mortgage,  between  seventy-five  and  ninety  thou¬ 
sand  dollars’  worth  of  bonds  w’as  the  offer. 

Q.  Did  that  include  your  bonds?  A.  He  said  he  included 
my  bonds  in  that.  I  said, 4  ‘Well,  if  the  company  went  ahead 
with  a  tender,  I  personally  would  prefer  that  myself, 
2292  but  if  you  could  buy  other  bonds  in  the  market  and 
if  you  could  keep  this  mortgage,  it  would  be  a  profit¬ 
able  transaction  if  you  could  get  the  mortgage  for  $75,000 
in  bonds.”  The  bonds  were  then  selling  for  under  40,  and 
if  you  could  apply  $75,000  worth  of  bonds,  that  would  be 
the  equivalent  of  $30,000  for  a  $50,000  mortgage,  and  I 
considered  that  that  mortgage  was  worth  more  than  $30,000. 

That’s  ■why  I  told  Mr.  Lann  that  if  any  kind  of  a  deal 
like  that — that  was  his  brainchild — could  be  made,  that  I 
wouldn’t  have  any  objection  to  having  Mrs.  Jaffin’s  bonds 
included  in  that  amount. 

Mr.  Lann  said  he  wanted  to  find  out  whether  the  company 
was  willing,  that  he  didn’t  know  whether  he  could  have 
$75,000  or  more,  or  whether  he  would  have  to  buy  more 
bonds,  but  he  would  see  what  the  company’s  attitude  was 
and  then  decide. 

•  ••••••'••* 

2295  Miss  Antell:  I  am  now  making  the  motion  gen¬ 
erally  that  the  pleadings  should  be  amended  to  con- 
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form  with  the  proof.  I  also  made  the  specific  motion  that 
with  respect  to  subparagraph  “E”  of  Paragraph  “C”  of 
the  Commission’s  Order  dated  January  20,  1944, — with  re¬ 
spect  to  the  allegation  as  follows:  “which  Lann  had  ob¬ 
tained  at  said  stockholders’  meeting” — that  that  allegation 
may  be  amended  to  read:  “which  Lann  obtained  while  at¬ 
tending  said  stockholders’  meeting,  or  immediately  before, 
or  immediately  after  said  meeting.” 

The  Trial  Examiner:  Well,  the  first  part  of  your  motion 
I  consider  entirely  out  of  order,  that  you  move  to  amend 
the  Order  to  conform  with  the  proof.  As  far  as  your  for¬ 
mal  motion  is  concerned,  I  am  prepared  to  present  that  to 
the  Commission. 

•  **••••••# 

2298  Cross  Examination  (Continued) 

By  Miss  Antell : 

•  •*»•••••* 

2307  Q.  When  you  appeared,  on  December  14, 1943,  and 
had  that  discussion  with  the  Directors,  you  were  in 

favor  of  calling  for  tenders  of  bonds,  were  you  not?  A. 
Yes,  I  think  that  that  was  probably  my  original  idea,  and 
if  it  were  not  an  original  idea,  that  I  was  in  favor  and  a 
moving  spirit  in  connection  with  that. 

Q.  Now,  before  you  presented  that  idea  of  calling  for 
tenders  of  bonds,  in  December,  had  you  discussed  that  with 
Mr.  Lann?  A.  I  probably  talked  about  the  tender  situa¬ 
tion  from  the  time  that  the  properties  were  likely  to  be 
sold  on.  I  considered  that  that  was  one  of  the  interesting 
phases  of  this  situation. 

Q.  Did  you  tell  Mr.  Lann  that  you  were  going  to  appear 
before  the  Directors  on  December  14,  1943,  and  pre- 

2308  sent  the  proposition  that  it  could  call  for  the  tenders 
of  bonds?  A.  I  either  discussed  it  with  him  before 

the  meeting  or  even  earlier  than  that  because  I  had  always 
been  in  favor  of  it. 
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2309  Q.  Did  Mr.  Lann  tell  you  about  the  time  be  made 
his  proposal  to  the  company  to  exchange  $75,000.  or 

$90,000.  worth  of  bonds  for  that  first  mortgage,  that  he  was 
including  your  bonds  in  that  $75,000.  or  $90,000.  worth  of 
bonds  ?  A.  He  asked  me  whether  I  would  be  willing  to  join 
in  such  a  proposition,  and  I  said  that  I  would. 

2310  Q.  Now,  prior  to  your  meeting  with  the  Directors, 
on  December  14,  1943,  do  you  know  whether  Mr. 

Lann  received  any  answer  from  the  company  on  his  pro¬ 
posal  to  exchange  the  bonds  for  the  mortgage?  A.  I  do 
not  know. 

Q.  But  by  December  14, 1943,  had  you  told  Mr.  Lann  that 
you  were  no  longer  interested  in  his  proposal?  A.  No. 

Q.  So  that  when  you  met  with  the  Directors,  on.  Decem¬ 
ber  14,  1943,  that  proposal  of  Mr.  Lann’s  so  far  as  you 
know,  was  still  outstanding,  was  it  not?  A.  That  is  right. 
Q.  And  that  proposal  included  your  bonds?  A.  To  the 
•  extent  that  I  indicated. 

Q.  Now,  when  you  appeared  before  the  Directors  on  De¬ 
cember  14,  1943,  was  that  proposal  mentioned?  A.  They 
told  me  that  they  had  received  an  offer  from  M.  S.  Wien  & 
Company  to  exchange  bonds  for  the  mortgage  and  that 
they  decided  against  it,  and  they  would  prefer  tenders. 
I  told  them  that  I  was  in  accord  with  their  point  of  view 
because  I  personally  preferred  tenders  too. 

Mr.  Prager:  Mr.  Examiner,  I  would  like  to  call  your 
attention  to  Exhibit  24,  which  is  not  a  proposal,  if  you  will 
look  at  it.  The  language  will  be  self-evident. 

2311  Miss  Antell :  Exhibit  24  speaks  for  itself. 

Mr.  Prager:  You  are  characterizing  it. 

The  Trial  Examiner:  Apparently  the  Directors  charac¬ 
terized  it  as  an  offer,  and  apparently  the  conversation  be¬ 
tween  the  Directors  and  Mr.  Jaffin  was  on  the  basis  of  an 
offer.  All  I  would  say  on  the  subject  is  that  I  suggest  to 
counsel  that  she  limit  her  cross-examination  to  conversa¬ 
tion  between  Mr.  Jaffin  and  the  Board  of  Directors  or  the 
officers  of  the  corporation  without  characterizing  the  ex¬ 
hibit  itself. 
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By  Miss  Antell: 

*•#••••••• 

Q.  At  that  discussion  on  December  14,  1943,  what  was 
said  with  respect  to  the  funds  that  the  company  had  avail¬ 
able  for  tender  of  bonds?  A.  Thev  did  not  talk  about  a 

•> 

fund.  They  talked  about  assets  that  they  had  available. 

Q.  What  did  they  say  with  respect  to  assets  available? 

A.  They  said  what  had  already  been  known  to  me,  that  there 
was  approximately  $20,000.  in  cash  and  a  $50,000.  mortgage 
available  from  the  sale  of  property. 

Q.  Did  you  suggest  or  did  anyone  else  in  that  dis- 

2312  cussion  suggest  that  a  general  call  for  tenders  be 
made  to  all  bondholders?  A.  Well,  everyone  was  in 

favor  of  it  and  that  was  the  opinion  that  we  all  had,  includ¬ 
ing  myself. 

Q.  Was  there  any  opinion  expressed  in  the  course  of  that 
discussion  as  to  whether  those  capital  assets  which  you  , 
have  mentioned,  which  was  the  result  of  the  sale  of  those 
two  properties,  or  approximately  $20,000.  in  cash  and 
$50,000.  in  a  mortgage,  could  be  used  for  any  purpose  other 
than  the  purchase  of  bonds  by  the  company?  A.  It  was 
clear  that  they  could  not  be  used  for  any  other  purpose. 

The  Trial  Examiner:  You  mean  that  was  the  conclusion 
that  you  drew? 

The  Witness:  That  is  the  legal  conclusion  that  I  drew. 
There  was  nothing  specific  said  on  that  point,  but  it  is  the 
conclusion  I  drew  from  the  general  discussion  and  my 
knowledge  of  the  situation. 

*•*••#**•* 

2313  The  Trial  Examiner :  You  are  supposed  to  be  stat¬ 
ing  conversations.  Did  anybody  tell  you  anything 

on  the  subject  of  how  much  money  was  available? 

The  Witness:  Yes,  I  was  told  that  they  had  $20,000.  in 
cash. 

By  Miss  Antell : 

Q.  How  about  the  mortgage?  A.  Well,  they  had  a  mort¬ 
gage,  but  that  is  not  money. 
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Q.  But  they  mentioned  the  mortgage  as  an  asset  which 
should  be  used  for  the  purchase  in  of  bonds,  that  it  could 
not  be  used  for  any  other  purpose?  A.  They  mentioned 
that  there  was  a  mortgage  available  from  the  sale  of  prop¬ 
erty,  and  they  subsequently  confirmed  that  in  their  letter 
of  December  23. 

Q.  Did  they  state  that  they  considered  those  assets — the 
money  and  the  mortgage — as  assets  which  could  be  used 
only  for  the  purchase  of  bonds?  A.  Yes. 

The  Trial  Examiner:  As  far  as  I  recall  the  entire  rec¬ 
ord  in  this  situation,  everybody  who  has  testified  concluded 
that  there  was  $71,000.  available  for  tenders.  No- 
2314  body  has  testified  they  told  anybody  else  that  there 
was  $71,000.  available  for  tenders.  Now,  I  ask  you 
if  anybody  told  you  that  there  was  $71,000.  available  for 
tender? 

The  Witness :  No. 

2318  By  Miss  Antell : 

Q.  Was  anything  else  said  at  that  discussion  in  Decem¬ 
ber  with  reference  to  a  proposed  call  for  tenders?  A.  I 
have  already  testified  that  everyone  was  in  accord  that  they 
should  have  a  call  for  tenders. 

The  Trial  Examiner :  That  is  hardly  a  discussion.  Just 
answer  the  question. 

By  Miss  Antell : 

Q.  What  did  they  say?  A.  Well,  Mr.  Tilt  and  the  other 
members  present  said  that  they  were  in  favor  of  calling  for 
tenders.  Mr.  Ludrof  brought  up  the  tax  question  and  the 
legal  question.  I  think  I  satisfied  everyone  present  that 
there  was  no  tax  or  legal  question.  They  instructed  Mr. 
Gillespie  to  prepare  the  draft  for  the  tender,  and  even  went 
into  a  discussion  as  to  what  the  form  of  the  notice 

2319  should  be. 


506 


Q.  Were  you  present  when  Mr. — Who  directed  Mr. 
Gillespie  to  prepare  a  form  of  tender?  A.  I  think  it  was 
Mr.  Tilt,  but  it  was  one  of  the  officers  of  the  corporation. 

•  •«»  •••••• 

Q.  Did  Mr.  Tilt,  or  the  officers  who  directed  Mr.  Gillespie 
to  prepare  a  form  of  tender,  indicate  for  what  meeting  or 
at  what  time  he  should  prepare  the  tender?  A.  He  simply 

told  him  to  prepare  the  tender,  that  is  all. 

•  #•#••*••• 

The  Trial  Examiner:  Was  that  in  your  presence? 

The  Witness :  Yes,  in  my  presence. 

The  Trial  Examiner:  Well,  who  told  him? 

The  Witness:  Mr.  Tilt  or  one  of  the  other  officers  told 
him. 

The  Trial  Examiner:  You  don’t  remember? 

The  Witness :  I  think  it  was  Mr.  Tilt. 

2321  Q.  Did  you  report  back  to  Mr.  Lann  what  had  oc- 

2322  curred  in  your  discussion  in  December,  1943?  A.  I 
told  Mr.  Lann,  in  a  general  way,  what  happened  at 

the  meeting. 

Q.  And  you  told  him  about  the  discussion  that  had  been 
had  concerning  the  tenders,  did  you  not?  A.  I  did. 

Q.  Did  you  tell  him  that  Mr.  Tilt  had  instructed  the  com¬ 
pany’s  attorney  to  prepare  a  form  of  tender?  A.  I  did. 
I  may  have ;  I  am  not  sure. 

Q.  Were  you  certain  at  that  time,  after  leaving  that  dis¬ 
cussion,  that  the  company  would  call  for  tenders?  A.  I  am 
not  certain  of  anything  but  death  and  taxes. 

Q.  Did  you  tell  Mr.  Lann  that  the  company  would  call 
for  tenders  at  an  early  date  after  you  left  that  meeting  in 
December,  1943?  A.  I  think  I  told  Mr.  Lann  that  it  was 
likely  that  the  company  would  call  for  tenders. 

Q.  Did  Mr.  Lann  express  himself  in  any  way  on  the  in¬ 
formation  you  conveyed  to  him  with  respect  to  the  com¬ 
pany’s  proposed  call  for  tenders  on  that  occasion?  A.  Yes, 
I  think  he  was  happy  that  the  company  had  adopted  my 
thoughts  in  the  matter. 
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Q.  Did  you  at  that  time  discuss  with  Mr.  Lann  the  pur¬ 
chase  of  any  additional  bonds?  A.  I  don’t  think  so. 

2323  Q.  Was  there  any  discussion  at  that  time,  in  De¬ 
cember,  1943,  with  respect  to  any  price  that  the  com¬ 
pany  should  buy  in  its  bonds  tendered? 

The  Witness :  No. 

By  Miss  Antell: 

Q.  You  met  with  some  officers  of  the  company  in  Febru¬ 
ary,  1943,  is  that  correct?  A.  Yes. 

Q.  I  should  like  to  go  back  a  moment  to  that  December 
meeting.  Was  there  any  discussion  had  in  that  December 
meeting  that  you  had  with  the  Directors,  with  refer- 

2324  ence  to  the  payment  of  interest?  A.  Yes,  there  was 
some  discussion. 

Q.  What  was  said  with  respect  to  the  payment  of  inter¬ 
est?  A.  Well,  they  said  that  after  the  year  end  figures 
were  available,  they  would  determine  whether  there  was 
money  available  for  the  payment  of  interest.  That  is,  to 
the  best  of  my  recollection. 

The  Trial  Examiner:  Who  said  that? 

The  Witness:  I  don’t  recall. 

By  Miss  Antell: 

Q.  Did  you  report  to  Mr.  Lann  the  conversation  that  you 
had  with  respect  to  the  payment  of  interest?  A.  I  reported 
to  him  that  there  was  discussion  about  tender  and  that  there 
was  a  discussion  about  the  payment  of  interest. 

Q.  With  respect  to  that  meeting  you  had  with  some  offi¬ 
cers  of  the  company,  in  February  1944,  what  was  said  at 
that  time  with  respect  to  tenders?  A.  Substantially  the 
same  as  in  the  December  meeting. 

Q.  Was  anything  said  with  respect  to  the  form  of  tender? 
Had  there  been  any  further  advance  on  formulating  that 
form  of  tender?  A.  Well,  the  formulation  on  the  drafting 
of  the  form  of  tender  had  been — 
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The  Trial  Examiner:  Was  anything  said? 

2325  The  Witness:  Yes. 

The  Trial  Examiner:  Who  said  it? 

The  Witness:  I  don’t  recall  who  said  it,  but  simply  that 
they  felt  the  same  way  about  the  tender. 

By  Miss  Antell: 

Q.  Did  anyone  say  whether  a  form  had  been  drafted  for 
a  call  for  tenders?  A.  I  don’t  recall  any  statement  like 
that. 

Q.  Did  anyone  make  mention,  in  that  February  discus¬ 
sion  that  you  had,  with  regard  to  any  legal  or  accounting 
problems  in  connection  with  the  tender?  Whether  they  had 
been  ironed  out  or  not?  A.  I  think  the  legal  difficulty  that 
Mr.  Ludrof  had  raised  in  the  December  meeting  had  been 
clarified  and  that  there  was  no  question  about  that  any 
further. 

2328  Q.  Now,  in  the  discussion  that  followed  the  meet¬ 
ing  on  March  8, 1944,  did  you  discuss  the  form  of  the 

tender  at  that  time,  the  form  of  the  call  for  tender?  A.  It 
was  the  same — along  the  same  lines  that  we  had  in  Decem¬ 
ber  ;  that  the  company  was  not  going  to  mention  any  amount 
or  any  price. 

Q.  Was  there  any  discussion,  any  mention  made,  of  in¬ 
serting  any  market  prices  of  the  security  in  the  call  for 
tender?  A.  I  think  there  may  have  been;  I  don’t  recall 
that. 

Q.  Did  you  discuss  with  Mr.  Gillespie  on  that  occasion 
the  form  of  tender,  the  form  that  the  company  should  send 
out  to  its  bondholders?  A.  There  may  have  been  some 
previous  discussion,  but  it  was  along  the  same  lines  as  at 
the  December  meeting. 

2329  Q.  You  do  recall  discussing  with  Mr.  Gillespie, 
however,  and  going  over  a  form  of  tender  with  him? 

A.  Yes,  there  was  the  Ludwig  Baumann  form,  that  I  think 
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was  a  matter  of  some  discussion,  and  I  told  him  that  in  the 
Prudence  Company,  when  they  called  for  tenders,  they  men¬ 
tioned  that  they  have  blank  dollars  available  and  they  will 
consider  tenders  up  to  a  certain  maximum  price. 

Q.  Did  Mr.  Ludrof  or  Mr.  Gillespie  or  any  other  official 
of  the  company  show  a  proposed  form  of  tender  at  any 
time  prior  to  that  meeting,  or  around  the  time  of  that  meet¬ 
ing  on  March  8,  1944?  A.  We  considered  forms  from  De¬ 
cember  on. 

Q.  The  question  that  I  asked  you,  Mr.  Jaffin,  is,  did  you 
have  occasion  to  take  up  with  Mr.  Gillespie,  or  any  other 
official  of  the  company,  the  particular  form?  A.  The  lan¬ 
guage  to  be  used? 

Q.  That  is  right.  A.  Yes,  the  matter  of  language  was  a 
matter  of  discussion  from  December  on.  There  was  no  dif¬ 
ference  in  that  discussion  in  December,  or  in  Febru- 
2330  ary,  or  in  March.  The  discussion  was  always  the 
same. 

2332  Q.  What  progress  did  you  consider  the  company 
had  made  with  respect  to  tenders,  proposed  tenders, 

between  December,  1943,  and  March  8,  1944?  A.  Nothing. 

•  ••••••••• 

2333  Mr.  Prager :  I  object.  That  is  not  the  evidence. 
The  Trial  Examiner:  I  don’t  know  whether  it  is 

the  evidence  or  not. 

Mr.  Prager :  I  object  to  the  question. 

•  •-•••••••• 

2338  Q.  Did  you  discuss  the  form  of  tender  with  Mr. 

Gillespie  or  anybody  else  present  on  March  8,  1944? 
A.  Only  to  the  extent  that  I  have  just  mentioned,  about 
whether  it  should  or  should  not  include  the  amount  avail¬ 
able,  and  the  price  to  be  paid. 

2341  Q.  Did  Mr.  Lann  ask  you  to  represent  him,  M.  S. 

Wien’s  interest,  and  its  customers’  interest  at  the 
time  he  turned  over  the  proxies  to  you?  A.  No. 
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Q.  Did  he  ever  make  such  request  of  you  in  connection 
with  placing  your  name  on  the  proxies  ?  A.  No. 

Q.  What  did  he  tell  you  when  he  turned  over  the 
2342  proxies  to  you?  A.  He  didn’t  tell  me  anything.  He 
turned  over  the  proxies,  I  think,  either  the  day  be¬ 
fore  the  meeting,  or  while  we  were  on  the  train;  I  don’t 
recall  when. 

•  ••••••••• 

2354  By  Miss  Antell: 

Q.  Prior  to  March  8, 1944,  did  you  indicate  to  Mr.  Lann — 
let  me  limit  it  to  after  December,  1943,  did  you  indicate  at 
any  time  to  Mr.  Lann  that  you  were  desirous  of  purchas¬ 
ing  any  additional  Phoenix  bonds?  A.  No. 

Q.  On  your  trip  down  with  Mr.  Lann  to  Allentown — 

The  Trial  Examiner:  Down  from  Allentown,  you  mean? 
Miss  Antell:  To  Allentown. 

By  Miss  Antell: 

Q.  Did  you  indicate  to  Mr.  Lann  that  you  were  desirous 
of  buying  any  additional  Phoenix  bonds?  A.  No. 

Q.  When  did  you  first  indicate  to  Mr.  Lann  that  you  were 
desirous  of  buying  additional  bonds?  A.  On  the  way  home 
from  Allentown,  after  the  meeting,  when  Mr.  Lann  ex¬ 
pressed  doubts  about  the  situation. 

Mr.  Prager:  Mr.  Examiner,  the  question  is  objection¬ 
able.  There  is  no  evidence  that  he  expressed  any  desire. 
It  is  framed  on  a  wrong  hypothesis. 

Miss  Antell:  Well,  he  is  answering  it,  and  he  apparently 
did  express  a  desire. 

Mr.  Prager :  He  can  only  answer  your  questions  by  mak¬ 
ing  explanation. 

The  Trial  Examiner:  We  don’t  expect  any  wit- 

2355  ness  to  be  trapped,  and  I  don’t  think  counsel  for  the 
Commission  intended  to  trap  him.  However,  just  to 

clear  the  situation,  did  you  express  any  actual  desire  at  any 
time  to  buy  these  bonds? 

The  Witness:  I  didn’t  express  a  desire,  no. 
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The  Trial  Examiner :  You  expressed  a  willingness  to  buy 
on  the  way  back  from  Allentown,  is  that  right? 

The  Witness :  I  expressed  a  willingness  to  buy  after  Mr. 
Lann  told  me — 

The  Trial  Examiner:  On  the  way  back  from  Allentown? 

The  Witness :  That  is  right. 

By  Miss  Antell: 

Q.  What  did  you  tell  Mr.  Lann  with  respect  to  your  will¬ 
ingness  to  buy  bonds?  A.  I  told  him  that  he  should  not 
be  too  worried  about  the  real  estate  situation,  and  if  he  felt 
that,  on  account  of  the  SEC  investigation  and  the  bad  news, 
any  of  his  customers  were  disturbed  and  there  were  any 
bonds,  and  if  the  price  was  reasonable,  he  should  let  me 
know  and  I  would  consider  whether  I  would  buy  them. 

Q.  Up  to  the  time  you  arrived  in  Allentown,  Pennsyl¬ 
vania,  did  Mr.  Lann  express  to  you  any  concern  about  the 
inquiry  the  Commission  was  making  in  Phoenix  deben¬ 
tures?  A.  No. 


2356  By  Miss  Antell: 

Q.  What  did  Mr.  Lann  tell  you  with  respect  to  the  Com¬ 
mission’s  inquiry  into  Phoenix  debentures  on  the  trip  home 
from  Allentown?  A.  Nothing  other  than  that  which  I  have 
already  testified. 

Q.  Did  he  express  any  concern  at  that  time,  on  his  trip 
home?  A.  The  only  concern  he  expressed  was  the  fact  that 
the  real  estate  was  bad,  not  as  good  as  what  he  thought, 
and  if  there  was  a  possibility  of  people  losing  money,  that 
worried  him.  He  said  until  then  he  didn’t  know  anything 
that  he  did  wrong,  but  if  now  someone  loses  money  they 
might  blame  him  for  it. 


2361  The  Witness:  Mr.  Lann  simply  told  me  that  he 
had  bonds  for  sale  at  the  price  of  $36.50  or  $37.,  ex 
the  interest,  and  he  said  that  they  had  about  sixty  bonds. 
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He  offered  me  sixty  bonds.  I  told  him  I  didn’t  want  sixty 
bonds  but  I  would  take  thirty-one.  Ten  of  them  were  for 
Mr.  Schneider  and  twenty-one  were  for  my  wife,  and  I 

bought  the  bonds  at  the  prices  mentioned. 

*•••*•••••# 

2366  Q.  You  tendered  your  bonds  at  prices  between  45 
and  50,  as  I  understand  it?  A.  Mrs.  Jaffin  tendered 
bonds  between  45  and  50. 

Q.  You  determined  those  tender  prices,  didn’t  you?  A. 
Yes. 

Q.  How  did  you  arrive  at  those  particular  tender  prices? 
Was  there  any  basis  for  that? 


Q.  Did  you  have  any  basis  for  those  tender  prices?  A. 
Well,  I  simply  felt  that  if  the  company  would  accept  the 
tenders  at  that  price,  I  would  sell  them;  and  if  they  wouldn’t 
accept  them  at  that  price,  they  would  buy  other  bonds 
cheaper,  and  I  preferred  to  wait. 


2367  Q.  At  the  time  of  the  discussion,  on  March  8, 1944, 
was  anything  said  with  respect  to  what  prices  the 

company  might  consider  on  tender?  A.  I  don’t  recall  any¬ 
one  wanting  to  commit  themselves  specifically. 

Q.  Did  you  make  mention  of  whether  you  would  tender 
your  bonds?  A.  I  stated  that  I  thought  everyone  ought  to 
tender  some  bonds. 

Q.  Did  you  make  any  mention  of  whether  you 

2368  would  tender  your  bonds?  A.  All  my  bonds,  or  any 
part  thereof?  I  said  I  would  tender  some  bonds,  yes. 

•  ••••  ••••• 

Q.  Was  there  any  mention  made  during  that  discussion 
of  approximately  how  many  bonds  the  company  might  pur¬ 
chase  on  tender? 

Mr.  Prager:  May  we  have  the  time  fixed  now? 

Miss  Antell :  In  the  course  of  that  discussion  on  March  8, 
1944. 
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2369  The  Witness:  I  don’t  recall  any  discussion. 


2370  Q.  How  many  bonds  do  you  own  today?  A.  Mrs. 
Jaffin  owns  $21,000.  Phoenix  Silk  bonds,  face  amount. 
Q.  And  that  is  the  number  of  bonds  that  you  purchased 
from  M.  S.  Wien  &  Company  in  March  1944,  isn’t  it?  A. 
It  is. 


2375  Re-direct  Examination 

By  Mr.  Prager: 

Q.  Mr.  Jaffin,  on  December  14,  1943,  when  you  met  with 
the  officers  of  the  company,  did  anybody  state  to  you  that 
the  company  would  shortly  call  for  tenders?  A.  No. 

Q.  On  February  19,  1944,  when  you  met  with  the  officers 
of  the  company,  did  anybody  state  to  you  that  the  company 
would  shortly  call  for  tenders?  A.  No. 

2376  Q.  Or  March  8, 1944,  when  you  were  in  Allentown, 
did  anybody  state  to  you  that  the  company  would 

shortly  call  for  tenders?  A.  No. 


Re-cross  Examination 
By  Miss  Antell: 

Q.  When  you  left  that  meeting  on  March  8, 1944,  did  you 
understand  that  the  company  intended  shortly  after  the 
stockholders’  meeting  to  issue  a  call  for  tenders?  A.  No. 

Q.  What  was  your  understanding  with  respect  to  when 
that  call  for  tenders  would  be  made?  A.  It  would  be  made 
after  there  was  some  Director  action,  but  I  didn’t  know 
when  that  would  be. 

Q.  But  you  understood  that  would  be  made  at  the 
2377  next  Directors’  meeting? 

•  ••••••••*• 

The  Witness:  I  didn’t  know,  because  in  December  they 
hoped  to  do  it  in  January. 
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By  Miss  Antell: 

Q.  Did  you  understand,  when  you  left  that  meeting  in 
March  1944,  that  the  Directors  would  act  on  the  matter  of 
tenders  at  their  next  meeting?  A.  I  didn’t  understand 
anything  like  that;  I  wasn’t  sure.  I  didn’t  know. 


Q.  Was  anything  said  at  that  meeting,  in  the  course  of 
that  discussion  after  the  meeting  on  March  8,  1944,  from 
which  you  could  conclude  that  the  Directors  would  take  ac- 
tion  on  the  matter  of  tenders  at  their  next  meeting?  A.  No. 

Q.  Was  anything  said  in  the  course  of  that  discussion 
from  which  you  could  draw  any  conclusion  as  to  when  ac¬ 
tion  would  be  taken  with  respect  to  the  matter  of  the 
2378  call  for  tenders? 

•  •••*••••  • 

A.  It  was  too  speculative  to  draw  any  definite  conclusion, 
and  I  didn’t  draw  any. 

The  Trial  Examiner:  Well,  why  not  answer  “No”  then? 
The  Witness :  No. 

*•••••  •••• 

2407  Joseph  J.  Lann, 

called  as  a  witness  by  the  Respondent,  and  after  first  hav¬ 
ing  been  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Prager: 

Q.  Will  you  please  state  your  full  name  and  address? 
A.  Joseph  J.  Lann,  3573  Bedford  Avenue,  Brooklyn,  N.  Y. 
Q.  Are  you  a  partner  in  the  respondent  firm,  M.  S.  Wien 
&  Company?  A.  I  am. 

2408  Q.  Who  are  the  other  partners?  A.  Melville  S. 
Wien  and  Irving  S.  Wynn. 

Q.  What  is  the  relationship  of  Melville  Wien  to  you? 
A.  He  is  my  brother-in-law. 

Q.  Did  you  marry  his  sister?  A.  I  did. 
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Q.  And  does  the  same  relationship  exist  with  Irving 
Wynn?  A.  That  is  correct? 

Q.  Who  is  your  cashier?  A.  Percy  J.  Wien. 

Q.  Is  he  a  brother  of  Melville  Wien?  A.  He  is. 

Q.  And  Percy  Wien  is  also  a  brother-in-law  of  yours? 
A.  That  is  correct. 

Q.  How  long  has  Percy  Wien  been  with  the  firm?  A. 
Since  its  formation,  twenty-five  years  ago. 

Q.  During  that  time  has  he  been  the  cashier?  A.  Yes, 
he  has. 

Q.  Are  you  a  member  of  any  society  of  analysts?  A.  I 
am  a  member  of  the  New  York  Society  of  Analysts. 

Q.  How  long  have  you  been  such  a  member?  A.  For  the 
past  two  or  three  years. 

Q.  Will  you  tell  me  the  capital  of  your  firm  as  it 
2409  existed  on  November  30, 1943?  A.  On  November  30, 
1943,  our  net  capital  was  $43,557.51. 

Q.  At  the  end,  on  March  31,  1944,  what  was  the  amount 
of  the  net  capital?  A.  Net  capital  was  $56,115.23. 

Q.  What  was  your  net  capital  at  June  30,  1944?  A.  The 
net  capital  at  June  30,  1944  was  $40,265.35. 

Q.  And  on  September  30,  1944,  what  was  your  net 
capital?  A.  On  September  30,  1944,  our  net  capital  was 
$63,482.37. 

Q.  Will  you  please  give  me  the  monthly  volume  of  sales 
and  purchases  of  your  firm,  commencing  June  1,  1943?  A. 
You  want  it  in  the  aggregate  amounts? 

Q.  By  month,  sales  and  purchases.  A.  I  haven’t  the 
figures  for  June  of  1943.  I  have  the  figures  beginning 
with  July  of  1943  in  a  memorandum. 

Q.  Give  me  those.  A.  In  July  1943,  our  purchases  were 
$877,553.72;  our  sales  were  $896,363.93. 

In  August  1943,  our  purchases  were  $867,816.70;  our 
sales  were  $879,789.22. 

September  1943,  purchases  were  $757,766.59;  our  sales 
were  $764,115.22. 

October,  the  purchases  were  $564,542.47 ;  our  sales  were 
$589,474.77. 
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2410  In  November,  our  purchases  were  $959,328.09; 
our  sales  were  $967,565.17. 

In  December,  our  purchases  were  $880,357.15;  our  sales 
were  $882,476.51. 

In  January  1944,  our  purchases  were  $1,272,414.36;  our 
sales  were  $1,310,425.45. 

In  February,  our  purchases  were  $903,302.31;  our  sales 
were  $885,636.79. 

In  March,  our  purchases  were  $1,740,003.21;  our  sales 
were  $1,712,493.23. 

In  April,  our  purchases  were  $2,089,191.36;  our  sales 
were  $2,115,842.80. 

In  May,  our  purchases  were  $2,350,222.87 ;  our  sales 
were  $2,435,590.28. 

In  June,  our  purchases  were  $1,442,235.08;  our  sales 
were  $1,472,730.31. 

The  total  purchases  for  that  period  were  $14,724,733.91; 
the  sales  were  $14,912,503.72;  a  total  of  about  $29,600,000. 

Q.  Will  you  tell  me  the  nature  of  your  firm’s  business? 
A.  General  dealers  and  brokers  in  securities. 

Q.  Do  you  carry  any  margin  accounts?  A.  No. 

Q.  For  the  period  from  July  1,  1943  to  May  31,  1944, 
did  you  carry  any  margin  accounts?  A.  No. 

2411  Q.  What  particular  work  did  you  do  in  the  firm? 
A.  I  am  a  trader,  specializing — handling  general 

securities  and  specializing  in  reorganization  and  liquida¬ 
tion  securities. 

**•#•#••** 

2414  Q.  In  the  summer  of  1943,  did  you  have  any  con¬ 
versation  with  Mr.  George  Jaffin  about  the  proper¬ 
ties  of  the  Phoenix  Corporation?  A.  Yes. 

Q.  What  was  the  conversation?  A.  Mr.  Jaffin — I  don’t 
recall  whether  he  specifically  called  me  for  that  purpose, 
but  in  a  conversation  he  informed  me  that  the  Phoenix 
Silk  Corporation  was  about  to  close  title  on  the  sale  of 
one  of  their  properties.  I  believe  it  was  the  Allentown 
Ribbon  Mill. 
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Q.  At  that  time  or  prior  thereto,  had  you  acquainted 
yourself  with  the  company’s  situation,  its  balance  sheet? 
A.  Yes,  I  had  the  company’s  balance  sheets,  I  believe,  for 
the  previous  year  and  all  additional  information  I  got — 
all  additional  information  I  wanted,  X  got  from  Mr.  George 
Jaffin. 

Q.  Did  you  look  in  Services  for  information?  A.  I  may 
have,  but  there  was  very  little  in  the  Services? 

•  •«*••••#* 

2415  Q.  Other  than  the  trade  made  on  December  3, 
through  Mitchell  &  Company  with  Waterbury,  did 

you  handle  all  of  the  trades  which  appear  on  Exhibit  4? 
A.  Yes. 

2416  Q.  In  making  the  trades,  did  you  act  on  your  own 
independent  judgment?  A.  I  did. 

Q.  Did  you  consult  with  any  member  of  your  firm  prior 
to  making  any  trades?  A.  No. 

Q.  Did  you  determine  the  price  of  each  trade?  A.  I  did. 
Q.  And  did  you  determine  the  amount  that  you  would 
trade?  A.  I  did. 

2417  Q.  Did  you  furnish  the  quotations  which  went  into 
the  National  Daily  Quotation  Sheets  for  Wien  & 

Company  with  respect  to  Phoenix?  A.  I  furnished  them 
to  Mel  Wien. 

Q.  But  you  determined  what  the  listings  would  be?  A. 
I  did. 

Q.  Do  you  recall,  prior  to  October  1943,  what  other  firm 
was  listed  in  the  National  Daily  Quotation  Sheets  with 
respect  to  Phoenix  securities,  that  is,  consistently 

2418  being  listed?  A.  F.  H.  Winter  &  Company. 

Q.  Prior  to  this  proceeding,  had  you  ever  person¬ 
ally  met  F.  H.  Winter  &  Company,  or  F.  H.  Winter?  A.  No. 

Q.  When  he  testified  here,  was  that  the  first  time  you 
ever  saw  him?  A.  That  is  correct. 

Q.  Had  you  frequently  called  Winter  &  Company  in  con¬ 
nection  with  Phoenix  securities?  A.  Occasionally  I  did. 
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Q.  Prior  to  October  1943,  were  you  able  to  purchase 
many  Phoenix  debentures  from  Winter  &  Company?  A. 
I  don’t  believe  I  was  able  to  purchase  any,  or,  if  any,  a 
very  nominal  amount. 

Q.  Exhibit  4  shows  that  on  June  3,  blotter  date,  you  did 
purchase  850  dollars  face  amount?  A.  That  is  correct. 

Q.  From  Winter  &  Company,  is  that  right?  A.  That  is 
correct. 

Q.  Had  you  tried  to  purchase  any  other  amounts,  more 
than  that  from  him?  A.  I  notice  we  made  a  June  30 
blotter  date  of  $150  worth. 

2419  Q.  Were  those  the  only  two  trades  you  had  with 
Winter  &  Company  up  to  October  1943?  A.  To  the 

best  of  my  recollection,  they  are. 

Q.  In  October  1943,  did  you  ask  anyone  to  endeavor  to 
buy  Phoenix  securities  from  F.  H.  Winter  &  Company? 
A.  I  did. 

Q.  Who  did  you  ask?  A.  Cliff  MacCarthy  at  E.  H.  Gibb 
&  Company. 

Q.  Was  he  successful?  A.  He  was. 

Q.  Do  the  trades  that  appear  on  Exhibit  4,  under  blotter 
date  of  October  18  and  October  19,  for  E.  H.  Gibb  &  Com¬ 
pany,  represent  purchases  made  by  Gibb  &  Company  from 
Winter  and  subsequent  transactions  with  you  in  those 
securities?  A.  They  do. 

Q.  After  these  trades  with  E.  H.  Gibb  &  Company,  on 
October  18  and  19,  did  you  have  any  further  conversation 
with  E.  H.  Gibb  and  Company?  A.  Yes. 

Q.  Will  you  tell  us  what  the  conversation  was,  or  with 
whom  the  conversation  was  held?  A.  With  Cliff  Mac¬ 
Carthy  at  E.  H.  Gibb.  It  was  a  short  while  after  these 
trades  were  consummated. 

Q.  Did  you  talk  with  him  over  the  phone  or 

2420  personally?  A.  Over  the  phone. 

Q.  Will  you  tell  us  what  the  conversation  was?  A. 
I  asked  him  if  he  would  care  to  act  as  our  broker  in  buying 
and  selling  Phoenix  Silk  bonds,  and  when  he  said  he  would, 
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I  told  him  I  would  arrange  to  give  him  quotations  and 
firm  markets  at  which  he  could  buy  and  sell  for  my 
account.  And  if  he  succeeded  in  doing  any  business  I 
would  see  to  it  that  he  would  be  compensated. 

Q.  Was  there  any  agreement  with  respect  to  compensa- 
ation  made  at  that  time!  A.  No. 

Q.  Did  he  agree  to  act  as  your  broker?  A.  He  did. 

Q.  Did  you  subsequently  talk  to  him  with  respect  to 
listings  in  the  National  Daily  Quotation  Sheets?  A.  That 
was  the  situation  and  the  conversation.  I  asked  him  if  he 
would  act  as  my  broker,  if  he  would  go  down  in  the  Sheets 
for  us,  and  agreed  and  he  did. 

Q.  Did  you  ask  him  to  reflect  inquiries  to  you?  A.  I  did. 

Q.  Will  you  tell  us  the  purpose  in  asking  E.  H.  Gibb  & 
Company  to  list  in  the  Sheets  and  to  act  as  your  broker? 

A.  That  is  a  customary  practice  in  the  street. 

2421  Miss  Antell:  I  object  to  that. 

The  Trial  Examiner:  Sustained.  Just  give  your 
reason  and  then  you  can  add  to  it. 

Miss  Antell:  I  ask  that  that  be  stricken  out. 

The  Witness:  My  reason  for  doing  it  was  to  have  him 
reflect  all  calls,  all  inquiries  to  me,  firstly;  secondly,  the 
only  other  interested  broker  at  or  about  that  time  was  F. 
H.  Winter  &  Company,  with  whom,  I  just  mentioned,  I 
had  only  been  able  to  do  about  a  total  of  a  one  bond  pur¬ 
chase  and  who  generally  appeared  to  be — Well,  I  would 
say  fairly  cagy  or  indefinite  in  his  quotations  and  trading 
markets  to  me.  I  could  never  get  him  to  open  up. 

I  felt  that  as  long  as  McCarthy  had  been  successful,  for 
some  reason  or  other,  to  conclude  some  trades  with 
Winter,  perhaps  he  could  continue  to  be  useful  for  that 
purpose  in  the  future.  Then  again,  this  was  a  rather 
insignificant  part  of  my  business.  The  detail  of  quoting  a 
market,  asking  for  detailed  information  which  occasionally 
comes  from  discussing  markets  with  inquirers,  I  felt  would 
take  up  a  good  deal  of  my  time  and  I  was  satisfied  to  rele¬ 
gate  that  particular  detail  to  him  as  long  as  he  was  willing 
to  handle  it. 
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2422  Lastly,  we  each  have  our  particular  friendly 
brokers  who  call  or  who  favor  one  of  us  over 

another,  and  I  felt  satisfied  that  more  territory,  more 
ground  could  be  covered  by  brokers  who  are  more  friendly 
to  him,  reflecting  their  calls  or  inquiries  to  him.  In  that  way, 
a  better  picture  could  be  gotten  and  more  territory  could 
be  covered. 

The  Trial  Examiner:  Does  it  usually  serve  to  stimulate 
business  in  a  security  to  have  several  brokers  quote  the 
sheets? 

The  Witness:  Not  at  all. 

By  Mr.  Prager: 

Q.  Have  you  on  other  occasions  asked  brokers  to  list 
in  the  sheets  for  you?  A.  Yes. 

Q.  Has  your  firm,  at  the  request  of  others,  put  listings 
in  the  sheets  in  particular  securities?  A.  Yes,  sir. 

Q.  As  far  as  you  know,  is  that  a  fairly  common  practice? 
A.  It  definitely  is. 

Q.  In  the  quotations  and  markets  that  you  gave  Gibb  & 
Company,  were  they  bona  fide  quotations  and  bona  fide 
markets?  A.  Yes. 

Q.  When  you  furnished  the  quotations  to  Gibb  &  Com¬ 
pany,  did  you  ever  compete  with  those  quotations 

2423  in  the  sheets?  A.  No,  sir. 

Q.  In  furnishing  the  quotations  for  Wien  &  Com¬ 
pany,  with  respect  to  Phoenix  securities  listed  in  the  sheets 
of  OW  and  BW,  what  were  you  endeavoring  to  convey  by 
such  a  listing?  A.  It  shows  we  had  a  definite  interest  in 
the  security.  In  not  mentioning  actual  prices,  I  warded 
off  unnecessary  calls.  I  would  rather  have  the  details 
handled  by  Gibb,  who  generally  had  a  firm  figure  at  which 
he  would  buy  or  sell  for  me. 

Q.  Your  interest,  as  shown  by  your  listing  of  OW-BW, 
did  that  indicate  that  you  were  willing  to  trade  in  the 
security?  A.  It  showed  we  had  a  bona  fide  and  definite 
interest,  and  if  somebody  called  and  showed  a  willingness 
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to  trade,  we  always  showed  our  willingness  to  trade. 

Q.  Did  you,  in  August  of  1943,  receive  copies  of  Exhibit 
L  and  Exhibit  P,  Exhibit  L  being  a  balance  sheet  as  of 
June  30,  1943  and  Exhibit  P  being  an  undated  letter  ad¬ 
vising  of  the  sale  of  a  piece  of  property?  A.  I  did. 

Q.  Prior  to  the  receipt  of  those  documents,  had  you 
known  that  the  property  had  been  sold?  A.  I  did. 

2424  Q.  From  whom  had  you  gotten  that  information? 
A.  From  my  conversations  with  Mr.  George  Jaffin. 

Q.  Did  you  also  know  generally  the  balance  sheet  condi¬ 
tion  of  the  company  prior  to  your  receipt  of  Exhibit  L? 
A.  I  did. 

Q.  From  whom  had  you  gotten  that  information?  A. 
From  Mr.  Jaffin. 

Q.  Had  you  discussed  with  Mr.  Jaffin  the  possibility  of 
liquidation  of  the  company?  A.  I  did. 

Q.  Will  you  tell  us  the  conversation,  and  when?  A.  It 
was  called  to  my  attention  as  early  as — I  believe  my  first 
general  conversation  with  Mr.  Jaffin  was  in  the  early  part 
of  1943,  and  virtually  in  every  following  discussion  or  con¬ 
versation  with  him  the  main  topic  of  interest  was  the 
liquidation  of  the  company’s  real  estate  holdings  and  its 
general  business  conditions. 

However,  liquidation  was  one  of  the  main  topics  of  con¬ 
versation  at  all  times. 

The  Trial  Examiner:  Did  that  include  the  complete 
liquidation  of  the  company? 

The  Witness :  No.  By  liquidation,  we  always  understood 
one  another  to  mean  the  liquidation  of  its  real  estate 

2425  holdings,  separate  and  apart  from  its  operating 
business.  We  never  discussed  liquidation  of  the 

business  as  such;  we  always  discussed  the  possibilities  of 
improving  or  helping  the  business  end. 

By  Mr.  Prager: 

Q.  Did  you  subsequently  learn  of  a  contemplated  sale 
of  a  second  piece  of  property?  A.  I  did. 
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Q.  From  whom  did  you  get  that  information?  A.  From 
Mr.  Jaffin. 

Q.  About  when  did  you  first  hear  of  that  sale?  A.  I 
believe  it  was  some  time  in  September  or  October  1943. 

Q.  In  connection  with  the  first  sale,  when  Mr.  Jaffin  told 
you  about  it,  did  he  mention  the  price  to  you  A.  Yes. 

Q.  Did  he  mention  also  what  the  company  proposed  to  do 
with  the  money?  A.  Yes. 

Q.  Did  you  know  that  the  moneys  were  to  be  applied  in 
payment  or  reduction  of  the  debt?  A.  Yes. 

Q.  Did  you  know  that  out  of  the  first  transaction  of  the 
sale  of  real  estate,  the  company  had  gotten  a  mort- 
2426  gage?  A.  I  did. 

Q.  Did  you  know  whether  the  mortgage  was  due 
several  years  hence?  A.  I  knew  it  was  a  three-year  mort¬ 
gage  for  $50,000  face  amount,  maturing  in  1946. 

Q.  Did  you  find  out  the  sales  price  of  the  second  piece 
of  property?  A.  I  did. 

Q.  Who  told  you  that?  A.  Mr.  Jaffin. 

Q.  Did  you  know  what  the  terms  of  that  sale  were?  A. 
I  did;  it  was  an  all  cash  sale. 

Q.  Do  you  recall  when  you  first  asked  Gibb  &  Company 
to  list  in  the  sheets,  and  in  that  connection  you  can  refresh 
your  recollection  from  any  of  the  exhibits  now  in  evidence? 
I  now  show  you  Exhibit  2 A.  (Handing  same  to  witness.) 

A.  Refreshing  my  memory  from  looking  at  Exhibit  2 A, 
I  notice  Gibb  first  went  into  the  sheets  on  November  5,  and 
I  believe  it  was  a  day  or  two  before  then  that  we  agreed 
for  him  to  go  down  in  the  sheets. 


2427  Q.  On  the  day  that  Gibb  first  put  in  that  listing, 
did  S.  Wien  &  Company  also  have  a  listing?  A. 

Yes. 

Q.  What  was  the  Wien  &  Company  listing?  A.  OW-BW. 
Q.  Thereafter  in  the  listings  of  Gibb  &  Company,  did  you 
furnish  the  prices  for  Gibb’s  listings?  A.  Yes. 

Q.  And  did  you  also  furnish  what  was  to  be  printed 

2428  for  M.  S.  Wien  &  Company  in  this  security?  A.  Yes. 
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Q.  Looking  at  Exhibit  2A  now,  will  you  please  tell  us 
whether  Mitchell  &  Company  first  appeared  in  the  sheets 
in  the  month  of  November  1943  with  respect  to  Phoenix 
securities?  A.  On  November  10. 

Q.  During  the  month  of  November,  or  any  time  prior 
thereto,  had  you  ever  asked  Mitchell  &  Company  to  put  any 
listing  in  the  sheets  for  your  account?  A.  No. 

Q.  During  the  month  of  November  1943,  did  you  ever 
offer  any  bonds  to  Mitchell  and  Company  during  the  days 
in  which  they  were  appearing  in  the  sheets  looking  for 
bonds?  A.  Yes. 

Q.  When?  A.  Some  time  around  the  18th  or  19th  of 
November. 


Q.  Did  you  have  any  conversation  with  Mitchell  &  Com¬ 
pany  at  the  time  you  offered  him  bonds?  A.  Yes. 

Q.  What  was  the  conversation?  Do  you  recall 
2429  with  whom  you  spoke?  A.  I  spoke  with  Irving  Felt- 
man  at  Mitchell. 

Q.  And  what  was  the  conversation?  A.  I  said,  “I  can 
offer  you  five  bonds.”  I  believe  the  price  was  29  or  30. 
“How  high  do  you  really  want  to  step  up  to  pay  for  these 
bonds?”  He  said,  “Leave  the  bonds  with  me  for  a  few 
minutes  and  I  will  let  you  know.” 

He  called  me  back  a  few  minutes  later  and  said,  “I  am 
sorry;  that’s  too  high  for  us.  I  will  pay  you  27  or  271/£. 
That’s  all  I  can  pay.” 

That  was  all  that  took  place. 

Q.  In  December  1943,  did  you  furnish  the  listings  to 
Gibb  &  Company  which  appear  in  the  National  Daily  Quota¬ 
tion  Sheets?  A.  I  did. 

Q.  And  during  that  month,  Gibb  was  listing  at  your  re¬ 
quest,  is  that  right?  A.  That  is  correct. 

Q.  And  during  December  1943,  Wien  &  Company  had  list¬ 
ings  in  Phoenix  securities  in  the  National  Daily  Quotation 
Sheets?  A.  That  is  correct. 

Q.  Did  you,  in  the  month  of  December  1943,  ever  ask 
Mitchell  &  Company,  or  anybody  of  that  firm,  to  make  a 
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listing  in  the  National  Daily  Quotation  Sheets  for 

2430  Phoenix  bonds,  four  at  321/£  ?  A.  No,  sir. 

Q.  Did  you  ever  ask  Feltman  to  put  in  a  BW  list¬ 
ing  for  Phoenix  bonds  in  the  National  Daily  Quotation 
Sheets  ?  A.  I  never  asked  Feltman  or  Mitchell  or  anybody 
else  in  their  firm  to  put  any  listing  or  any  quote  in  Phoenix 
Silk. 

Q.  On  December  2, 1943,  it  appears  that  through  Gibb  & 
Company  you  sold  one  bond  to  Mitchell  &  Company.  Will 
you  please  tell  us  the  circumstances  and  the  conversation 
you  had  on  December  2, 1943  with  respect  to  the  trade  that 
•was  consummated?  You  may  have  any  exhibit  now  in  evi¬ 
dence  that  you  wish  to  refresh  your  recollection. 

I  now  show  you  Exhibit  3.  (Handing  same  to  witness.) 
A.  What  was  the  question? 

Q.  I  want  you  to  give  me  the  conversation,  the  circum¬ 
stances,  which  lead  up  to  the  trade  had  on  December  2, 
through  Gibb  &  Company  to  Mitchell  &  Company.  I  am 
now  referring  to  a  one  bond  transaction  at  35  less  a  half.  A. 
Some  time  early  that  morning,  Irving  Feltman  called  and 
asked  me  to  give  some  information  to  him. 

Q.  May  I  interrupt  you  to  ask  how  long  you  know  Irving 
Feltman?  A.  About  fifteen  years  or  more. 

2431  Q.  Do  you  know  him  personally?  A.  Yes. 

Q.  During  that  time,  have  you  met  him  personally? 

A.  Yes. 

Q.  Have  you  spoken  to  him?  A.  Frequently? 

Q.  Yes.  A.  Yes. 

Q.  On  the  telephone?  A.  That  is  right. 

Q.  And  also  in  personal  meetings?  A.  That  is  right. 

Q.  Do  you  recognize  his  voice  over  the  phone?  A.  Yes. 
Q.  Does  Mitchell  &  Company  have  a  direct  wire  into 
Wien  &  Company?  A.  They  have. 

Q.  Is  that  wire  a  flash  on  the  turret  where  you  work?  A. 
That  is  correct. 

Q.  Will  you  continue,  please?  A.  Some  time  in  the  fore¬ 
noon  Feltman  called  me  and  asked  me  to  give  him  some  de¬ 
tails  about  the  current  status  of  the  Phoenix  Silk  picture. 
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I  gave  him  a  general  resume  of  the  recent  activities  in  the 
real  estate  particularly,  referring  to  the  real  estate 

2432  sales.  I  believe  that  was  around  ten-thirty  or  eleven 
o  ’clock  in  the  morning. 

Feltman  thanked  me.  About  a  half-hour  or  so  later,  Mr. 
Archard,  of  E.  H.  Gibb,  called  me  and  said,  “I  just  quoted 
Mitchell  30-35.  They  just  called  me  on  the  phone  and  I 
have  just  given  them  a  market  of  30-35,  and  they  bid  me 
32^  or  33  for  a  couple  of  bonds.”  I  told  them  35  was  my 
price,  and  nothing  happened.” 

At  around  twelve,  a  short  while  later,  Archard  called  in 
for  his  quote  for  the  sheets  and  I  told  him,  “Make  your 
market  for  the  sheets,  32  bid,  offer  at  37.  Make  your  offer¬ 
ing  for  one  bond  and  your  bid  for  three  or  four  bonds.” 

A  short  while  after  lunch,  he  called  me  again — Archard — 
and  told  me  Mitchell  was  on  the  wire  saying  that  he  would 
like  to  buy  the  two  bonds  that  Archard  had  offered  him 
earlier  at  35.  He  told  me  he  had  already  quoted  Mitchell 
32-37.  I  said,  “No,  as  long  as  you  quoted  him  30-35  earlier, 
tell  him  you  will  only  sell  him  one  bond  at  35  and  if  he  cares 
to,  he  could  pay  you  37,  or  you  want  37  for  the  other  bond.” 

He  confirmed  that  Mitchell  bought  the  one  bond  at  35. 
This  took  place,  according  to  my  records — The  sale  was 
consummated  at  two  o’clock  and  I  confirmed  to 

2433  Archard  over  the  phone  the  terms  of  the  sale,  “You 
sold  it  for  my  account  at  35,  less  a  half-point  com¬ 
mission.” 

Q.  After  this  trade  was  consummated,  did  you  have  any 
conversation,  on  December  2,  with  Feltman?  A.  Yes, 
around  four  o’clock  that  afternoon,  Feltman  called  in  and 
wanted  to  know  how  I  was  quoting  the  bonds.  I  told  him 
32-37,  and  he  told  me  had  had  one  bond  for  sale  at  36  or 
36^.  I  said,  “I  am  sorry,  I  will  pay  32  for  your  bond.” 

I  believe  I  would  like  to  add  there  that  earlier  that  morn¬ 
ing,  while  discussing  the  general  picture  with  Mr.  Feltman, 
he  had  asked  me  the  quote.  I  told  him  they  were  30-35,  but 
that  if  any  bonds  came  into  the  market  for  sale,  I  was  in¬ 
clined  to  pay  more  for  the  bonds. 
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At  four  o’clock,  when  he  offered  me  this  bond  at  36  or 
3 6Y2,  I  told  him  that  I  would  pay  32  for  the  bond,  that  I 
might  pay  a  little  bit  more,  but  I  wouldn’t  pay  him  36^  for 
his  bond,  and  that  was  all. 

Q.  Did  you,  on  December  2,  1943,  ever  give  Feltman  an 
order  to  buy  for  your  account  four  bonds  at  32^,  and  I  am 
talking  of  Phoenix  debentures?  A.  No. 

Q.  Did  you,  on  December  2,  ever  give  Feltman,  or  anyone 
else  in  Mitchell  &  Company,  an  order  to  buy  four 

2434  bonds  for  your  account  of  Phoenix  debentures  at 
32%  ?  A.  No. 

The  Trial  Examiner:  I  suppose  the  “ever”  in  that  ques¬ 
tion  is  limited  to  the  particular  date? 

Mr.  Prager :  Yes,  any  time  on  that  date,  on  December  2nd. 
The  Witness :  No. 

By  Mr.  Prager: 

Q.  Did  you  at  any  time  prior  to  December  2  give  Felt¬ 
man  an  order  for  four  Phoenix  bonds  at  32%  ?  A.  No. 

Q.  Did  you  ever  give  Feltman  a  day  order  on  December  2 
for  four  Phoenix  bonds  at  32%  ?  A.  No. 

Q.  On  December  2,  did  you  ask  Feltman  to  go  into  the 
sheets  for  four  Phoenix  bonds  at  32%  ?  A.  I  never  asked 
him  to  go  into  the  sheets  for  me  at  all  for  any  amount  of 
Phoenix  Silk  bonds. 

Q.  On  December  3,  1943,  did  you  have  any  conversation 
with  Feltman  regarding  Phoenix  bonds?  A.  Yes. 

Q.  Will  you  please  give  me  the  conversation?  A.  A  short 
while  after  the  opening,  Feltman  called  and  asked  me  my 
market.  I  told  him  it  was  32-37.  He  again  repeated 

2435  he  still  had  one  bond  for  sale  at  36  or  36%.  I  sar¬ 
castically  said  to  him,  “Stop  chiselling.  I  know  you 

bought  the  bond  yesterday  at  35.  What  are  you  trying  to 
do,  chisel  a  trade  here?  If  you  want  to  get  rid  of  it,  I  will 
buy  it  back  from  you  at  35.” 


Q.  What  did  he  say?  A.  He  hesitated  and  said,  “Well, 
I  will  sell  the  bond  to  you  at  35 %  if  you  want  to  buy  it.  ”  I 
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bought  the  bond  at  35 Y2.  This  took  place  shortly  before 
eleven  o’clock  in  the  morning. 

Q.  At  the  time  you  bought  the  bond  from  Mr.  Feltman, 
did  you  know  that  he  was  listed  in  the  sheets  in  the  OW 
column  for  four  bonds  at  32*4? 

The  Trial  Examiner:  You  mean  his  firm? 

Mr.  Prager :  Yes,  that  Mitchell  &  Company  were  in  the 
sheets. 

A.  I  don’t  always  look  in  the  sheets ;  I  may  or  may 
2436  not  have  known  it,  but  it  wouldn’t  have  made  any 
difference  to  me. 

Q.  Mr.  Lann,  Mr.  Feltman  has  testified  in  these  proceed¬ 
ings,  and  on  page  210  of  the  record  he  stated — and  I  am  only 
quoting  part  of  his  full  answers.  I  don’t  want  to  be  char¬ 
acterized  as  not  giving  the  full  thing,  but  Mr.  Feltman  testi¬ 
fied,  as  part  of  his  answer:  “Mr.  Lann  suggested  that  I 
put  an  order  in,  or  rather  put  a  listing  in  the  sheets  for  four 
bonds  at  32^.” 

Did  you  ever  suggest  that  to  Mr.  Feltman?  A.  Never. 

Q.  In  answer  to  a  question  on  the  same  page:  “Did  he 
specify  that  particular  listing?”  Mr.  Feltman  answered, 
“Yes.” 

Did  you  ever  specify  such  a  listing  to  Mr.  Feltman? 
A.  No. 

Q.  And  on  the  same  page  in  answer  to  a  question,  “And 
he  asked  you  to  go  into  the  National  Daily  Quotation  Serv¬ 
ice  Sheets  with  that  listing?”  Mr.  Feltman  answered, 
“That  is  my  recollection.” 

Did  you  ever  ask  him  to  go  into  the  National  Daily  Quota¬ 
tion  Sheets  with  that  listing?  A.  No. 


2437  Q.  On  page  211  of  the  record,  Mr.  Feltman  was 
asked  this  question :  “However,  in  inserting  that  par¬ 
ticular  listing  for  four  bonds  at  32^,  you  considered  you 
were  acting  on  behalf  of  M.  S.  Wien  &  Company?”  Mr. 
Feltman  answered :  1 1  Yes.  ’  ’ 
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Did  you  ever  ask  Mr.  Feltman  to  act  on  behalf  of  M.  S. 
Wien  &  Company  with  respect  to  a  listing  of  Phoenix 
bonds?  A.  No,  never. 

Q.  At  page  212,  Mr.  Feltman  was  asked  this  ques- 

2438  tion:  “Did  Mr.  Lann,  in  that  first  conversation,  ask 
you  to  show  him  any  offerings  that  you  might  receive 

or  any  inquiries?” 

Mr.  Feltman  answered :  ‘  *  Yes,  I  might  say  any  inquiries. ’  ’ 
Did  you  ever  ask  Mr.  Feltman  to  show  you  any  offerings 
or  inquiries  with  respect  to  Phoenix  debentures?  A.  The 
only  statement  I  ever  made  that  might  be  interpreted  that 
way  was  what  I  said  previously.  On  the  morning  of  De¬ 
cember  2, 1  told  him  while  the  market  was  30-35, 1  would  be 
inclined  to  pay  better  if  he  had  or  somebody  had  bonds. 
That’s  the  only  reference  I  ever  made  in  any  discussion 
with  him  about  paying  or  buying  or  anything  else. 

Q.  Did  you  ever  ask  him  to  show  you  offerings?  A.  No. 
Q.  Did  you  ever  ask  him  to  show  you  inquiries?  A.  No. 
The  Trial  Examiner:  Did  he  ever  offer  to  go  into  the 
sheets  on  your  behalf? 

The  Witness :  In  other  securities? 

The  Trial  Examiner :  I  am  talking  of  Phoenix. 

The  Witness:  Never. 

By  Mr.  Prager : 

Q.  Did  he  ever  ask  you  whether  he  should  go  into 

2439  the  sheets  on  your  behalf  in  Phoenix?  A.  No,  sir. 

Q.  On  page  212  of  the  record,  he  was  asked  this 
question : 

“With  respect  to  these  four  bonds  that  you  went  into  at 
Z2y2j  did  you  consider  that  a  definite  order  from  M.  S. 
Wien  &  Company  for  which  you  were  to  act  as  broker  for 
him?” 

Mr.  Feltman  answered :  *  *  Yes.  ’  ’ 

Did  you  ever  give  Feltman  a  definite  order  for  four  bonds 
at  32^  on  December  2?  A.  No. 

Q.  Or  at  any  time?  A.  No. 
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Q.  Did  you  ever  ask  him  to  act  as  broker  for  you  with 
respect  to  four  Phoenix  bonds  at  32*4  ?  A.  No. 


2440  By  Mr.  Prager : 

Q.  Did  you  ever  ask  Feltman  to  call  E.  H.  Gibb  &  Com¬ 
pany  for  a  market  and  to  ascertain  how  two  bonds  would  be 
offered  on  December  2,  1943?  A.  No. 

Q.  Did  Mr.  Feltman  call  you  on  December  2,  1943,  and 
tell  you  how  two  bonds  were  being  offered  by  E.  H.  Gibb  & 
Company?  A.  No. 

Q.  On  December  2, 1943,  did  you  ever  authorize  Mr.  Felt¬ 
man  to  purchase  one  Phoenix  bond  for  you?  A.  No. 

Q.  Did  you  ever  instruct  Mr.  Feltman  to  go  to  E.  H.  Gibb 
&  Company  for  you  for  Phoenix  bonds  ?  A.  No. 

The  Trial  Examiner:  Did  Mr.  Feltman  testify  that  he 
did? 

Mr.  Prager:  Yes,  sir. 

The  Trial  Examiner:  Read  that  into  the  record,  please. 

Mr.  Prager:  On  page  215  is  the  following  question: 
“And  you  saw  that  other  brokers  were  listing  quota- 

2441  tions  for  this  bond  at  this  time,  didn't  you?”  And 
the  answer:  “Yes,  but  I  said  a  moment  ago  that  I 

was  instructed  to  go  to  E.  H.  Gibb  &  Company.  ’ 9 

Miss  Antell :  Is  there  any  question  with  reference  to  that 
testimony? 

Mr.  Prager:  I  just  read  back  what  the  Examiner  asked 
me. 

The  Trial  Examiner :  He  asked  a  question  referring  pre¬ 
cisely  to  the  testimony  in  connection  with  the  previous 
question. 

Mr.  Prager :  On  page  218  of  the  record,  Mr.  Feltman  was 
asked  this  question:  “I  understood  you  to  say  you  called 
up  E.  H.  Gibb  &  Company  at  the  suggestion  of  Mr.  Lann 
on  December  2?” 

And  the  answer:  “That  is  right.” 
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By  Mr.  Prager: 

Q.  Did  you  ever  suggest  to  Mr.  Feltman  on  December  2 
that  he  call  up  E.  H.  Gibb  &  Company?  A.  No. 

Q.  Did  Mr.  Feltman  ever  communicate  to  you  that  E.  H. 
Gibb  &  Company  gave  him  a  market  of  30-35  on  December 
2,  but  the  offering  was  good  for  one  bond?  A.  No. 

Q.  Did  you  ever  ask  Mr.  Feltman,  on  December  2, 

2442  1943,  to  purchase  one  Phoenix  bond  in  any  capacity? 
A.  No. 

Q.  Did  you  ever  ask  Mr.  Feltman,  on  December  2,  1943, 
to  act  as  your  agent  with  respect  to  Phoenix  bonds?  A.  No. 

Q.  On  page  220  of  the  record,  Mr.  Feltman  was  asked 
this  question:  “You  were  buying  that  bond  on  orders  from 
M.  S.  Wien  &  Company?” 

Mr.  Feltman  answered:  “Yes,  that  is  right.” 

Did  you  ever  give  Mr.  Feltman  an  order  to  buy  a  Phoenix 
bond  for  M.  S.  Wien  &  Company?  A.  No. 

Q.  He  was  asked  this  question  on  page  220:  “Did  you 
report  to  Mr.  Lann  what  had  occurred  with  respect  to  the 
purchase  of  that  bond?”  And  he  answered:  “Yes,  I  re¬ 
ported  the  purchase  of  the  one  bond.” 

Did  Mr.  Feltman  ever  report  to  you  the  purchase  of  one 
bond?  A.  No. 

Q.  Did  you  ever  tell  Mr.  Feltman,  on  December  2,  to  hold 
the  bond  and  that  he  would  receive  a  report  from  you  the 
following  day?  A.  No. 

Q.  On  page  221  of  the  record,  Mr.  Feltman  was 

2443  asked:  “Did  Mr.  Lann  tell  you  how  to  confirm  that 
transaction  ? 7  7  And  the  answer  was :  “  Yes.  ” 

Did  you  ever  tell  Mr.  Feltman  how  to  confirm  the  trans¬ 
action  of  December  2, 1943?  A.  No. 

The  Trial  Examiner:  What  transaction? 

Mr.  Prager:  That’s  the  one  about  the  bond  purchased  by 
Mitchell  from  Gibb  &  Company  at  35.  All  of  these  ques¬ 
tions,  Mr.  Examiner,  apply  to  that  one  transaction. 

Miss  Antell :  May  I  again  enter  an  objection  to  this  form 
of  questioning,  Mr.  Trial  Examiner. 

The  Trial  Examiner:  I  think  the  form  has  been  proper 
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but  we  have  completely  covered  the  situation.  Mr.  Lann  j 
testified  that  he  didn’t  authorize  any  of  the  things  that  Mr. 
Feltman  testified  he  did. 

By  Mr.  Prager : 

Q.  On  December  3,  1943,  did  you  have  any  conversation 
with  Mr.  Feltman  regarding  an  inquiry  for  one  bond  at  38 
from  Waterbury  &  Company?  A.  No. 

Q.  From  whom  did  you  first  hear  of  that  transaction! 
A.  Mel  Wien  told  me  about  that  transaction  when  I  got 
back  from  lunch. 

•  •***••*•• 

2444  Q.  Did  you  ever  discuss  with  Mr.  George  Jaffin  the 
valuation  of  the  remaining  real  estate  of  the  com¬ 
pany  after  you  had  learned  of  the  sale  of  the  second  piece 
of  property?  A.  Yes. 

•  *  •  *  *  •  •  *  #  • 

2445  Q.  Can  you  place  the  time  of  the  discussion?  A. 
Some  time  in  either  the  end  of  November  or  the  early 

part  of  December,  I  had  a  general  discussion  regarding  the 
sale  of  the  property. 

Q.  He  told  you  of  the  sale  of  the  second  piece  in  October 
1943,  didn’t  he?  A.  That  is  right,  and  we  had  spoken  sev¬ 
eral  times  since. 

Q.  At  about  that  time  did  you  have  a  discussion  with  him 
as  to  the  remaining  pieces  of  property?  A.  Yes. 

Q.  After  that  discussion,  did  you  place  a  value?  A.  He 
placed  a  value. 

Miss  Antell:  I  object.  There  is  nothing  showing  as  to 
when  the  discussion  was  had. 

The  Trial  Examiner :  Try  to  place  the  discussion. 

By  Mr.  Prager : 

Q.  Did  Mr.  Jaffin  place  a  value  on  the  remaining  real 
estate  in  October  1943?  A.  In  our  discussions  in  October, 
between  October  and  December,  we  had  several  discussions, 
and  I  had  occasion  to  discuss  both  the  possibilities  of 

2446  using  the  available  funds  for  debt  retirement  and  the 
value  of  the  remaining  property. 
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Mr.  Jaffin  told  me  that  in  his  opinion  a  conservative  value 
would  be  $125,000  to  $150,000,  but  he  mentioned  $125,000 
was  a  fair  value  for  the  remaining  Allentown  Mill. 

The  Trial  Examiner:  What  was  it  carried  on  the  books 
as? 

The  Witness :  For  three  hundred  and  four  or  three  hun¬ 
dred  and  five  thousand  dollars. 

I  believe  I  told  him  that,  in  my  statistical  experience  and 
judgment,  judging  by  what  they  obtained  for  the  other  two 
properties,  a  fifty  per  cent  valuation  was  conservative 
enough. 

He  said  that  $125,000  would  be  a  fair  value.  He  men¬ 
tioned  that  in  several  of  these  conversations  and  several 
times  after  that. 

The  Trial  Examiner:  That  brings  you  up  to  what  date, 
December? 

The  Witness :  Yes,  that  is  up  to  December. 

By  Mr.  Prager : 

Q.  Did  this  conversation  where  you  discussed  value  also 
take  place  in  October?  A.  It  took  place  in  Octo- 
2447  ber,  November,  December,  January,  February  and 
March,  up  to  and  after  the  meeting  on  March  8. 

Q.  Did  you  have  a  conversation  with  Mr.  Jaffin  in  De¬ 
cember  of  1943,  after  he  had  been  invited  to  meet  with 
certain  officials  of  the  company  ?  A.  Yes. 

Q.  Do  you  recall  when  that  conversation  took  place?  A. 
I  believe  they  met  about  December  14,  and  I  spoke  to  him 
about  that  meeting  either  the  next  day  or  two  days  after¬ 
wards.  He  told  me  what  had  taken  place  at  the  meeting, 
or  rather  what  discussion  he  had  had  after  the  meeting 
regarding  the  business,  the  current  business,  or  results  of 
the  year’s  business  up  to  date. 

He  told  me  what  discussions  took  place  regarding  the 
use  of  the  available  funds  for  tenders  or  for  debt  retire¬ 
ment  and  in  general  brought  me  up  to  date. 

Q.  Up  to  that  time,  December  14, 15,  or  16,  1943,  did  you 
ever  meet  any  of  the  officers  of  the  company?  A.  I  never 
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met  any  of  the  officers  of  the  company  until  the  March  8 
meeting. 

•  •••••*••• 

Did  you  tell  Prescott,  on  or  about  December  16,  as 

2448  shown  by  the  date  of  the  exhibit,  that  the  company 
had  a  $50,000  mortgage  as  one  of  its  assets?  A.  Yes. 

Q.  Did  you  also  tell  Prescott,  about  that  time,  that  there 
was  a  $22,300  balance  from  the  sale  of  the  Pottsville  plant? 
A.  That  is  correct. 

Q.  Did  you  tell  Prescott  at  that  time  that  the  net  quick 
assets  were  $112,000  ?  A.  That  is  correct. 

Q.  Did  you  tell  Prescott  at  that  time  that  there  was 
$22,300  cash  for  bond  tenders?  A.  I  don’t  believe — I  am 
not  sure  whether  I  used  the  words  “bond  tenders.”  I  may 
have  for  bond  retirement  or  for  debt  retirement. 

Q.  Where  had  you  gotten  this  information?  A.  This  was 
all  information  I  had  just  received  from  Mr.  Jaffin  either 
that  day  or  the  day  before. 

Q.  From  December  16,  wdiich  is  the  date  of  Exhibit  15,  to 
and  including  March  8,  1944,  had  there  been  any  change  in 
the  information  which  you  had  given  to  Mr.  Prescott,  as 
shown  on  Exhibit  15,  with  respect  to  the  moneys  from  the 
sale  of  properties?  A.  There  was  no  change  basic- 

2449  ally.  By  basically,  I  mean  they  had  cash  and  a  mort¬ 
gage. 

Q.  That  was  the  same?  A.  That  is  right. 

Q.  It  appears  on  Exhibit  15  that  the  mortgage  was  re¬ 
duced  to  $47,000.  Where  did  you  get  that  information?  A. 
Mr.  Jaffin. 

Q.  The  change  then  was  a  change  reducing  the  mortgage 
and  increasing  the  cash  as  the  mortgage  was  being  paid 
off?  A.  The  mortgage  was  being  amortized.  The  terms 
were  so  much  to  be  paid  of  either  monthly  or  quarterly,  and 
as  the  payments  came  in,  the  cash  fund  was  being  increased 
and  the  principal  amount  of  the  mortgage  was  being  re¬ 
duced,  but  in  the  aggregate,  the  basic  figure  remained  about 
the  same.  There  was  no  change  at  any  time  in  there. 
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Q.  Did  Mr.  George  Jaffin  tell  you  whether  or  not,  at  the 
meeting  that  he  attended  on  December  14,  1943,  there  was 
any  discussion  about  tenders!  A.  Sure. 

Q.  What  did  Mr.  Jaffin  say!  A.  That  they  were  still  dis¬ 
cussing  what  to  do  with  the  funds  available  from  the  sale 
of  these  two  pieces  of  property,  along  the  lines  that  they 
had  been  discussing,  or  at  least  he  told  me  they  had  been 
discussing,  ever  since  two  or  three  months  prior  to 

2450  this ;  that  they  still  had  not  made  up  their  minds  as 
to  any  definite  form  of  a  tender  or  whether  they  were 

to  go  out  in  the  market  to  buy  bonds,  or  if  they  were  going 
to  use  a  system  of  retirement  through  tenders. 

They  weren’t  anxious  or  had  not  made  up  their  minds 
whether  to  specify  any  accounts  to  be  used  or  any  prices  at 
which  they  would  buy,  and  he  gave  me  the  impression — I  am 
wrong.  He  said  that  they  were  still  continuing  their  talks 
of  using  the  available  funds  for  debt  retirement.  That 
wasn’t  any  different  than  what  I  had  known  through  him 
and  from  him. 

Miss  Antell :  I  object  to  that. 

By  Mr.  Prager: 

Q.  In  January,  had  you  talked  with  Mr.  Jaffin  about 
Phoenix  debentures!  A.  Yes. 

Q.  Was  there  any  change  in  information  he  had  given 
you  from  that  which  he  had  given  you  in  December  1943! 
A.  No. 

Q.  In  February  of  1944,  did  you  talk  with  Mr.  Jaffin  about 
Phoenix  debentures !  A.  Yes. 

Q.  Did  he  tell  you  he  had  had  a  meeting  with  Mr.  Tilt! 
A.  Yes,  he  had  told  me  of  various  meetings  with  Mr. 

2451  Tilt  and  discussions  with  Mr.  Tilt  right  along.  In 
February  he  told  me  that  he  had  had  a  discussion — I 

believe  it  was  at  either  a  board  meeting  or  a  special  meet¬ 
ing  held  here  in  New  York.  He  told  me  the  results  of  that 
meeting. 

Q.  What  did  he  tell  you  with  respect  to  the  interest!  A. 
At  that  meeting,  that  the  board  had  decided  to  make  a  pay¬ 
ment  of  five  per  cent  against  accumulated  back  interest. 
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Q.  What  did  he  tell  you  with  respect  to  tenders?  A. 
That  they  were  still  discussing  in  the  same  fashion  and  the 
same  questions  regarding  the  use  of  the  available  funds  for 
tenders. 

Q.  Did  Mr.  Jaffin  tell  you  anything  in  February  about 
tenders  that  was  different  than  what  he  had  told  you  in 
December? 

2452  A.  No,  he  was  virtually  repeating  the  conversa¬ 
tions  we  had  previously  had  regarding  the  tender 

question. 

Q.  Mr.  Lann,  did  you  at  the  stockholders  meeting  on 
March  8,  1944,  obtain  information  to  the  effect  that  the 
company  had  approximately  $71,000  available  for  the  pur¬ 
chase  of  debentures  upon  tender  ?  A.  No. 

Q.  Did  you  at  that  meeting  learn  that  the  company  in¬ 
tended  shortly  after  the  stockholders  meeting,  to  issue  a  call 
for  tenders?  A.  No. 

Q.  Did  you  at  the  stockholders  meeting  learn  any  addi¬ 
tional  information  about  tenders  which  you  did  not  already 
know  when  you  got  to  the  meeting? 

•  ••••••••• 

By  Mr.  Prager: 

2453  Q.  Do  you  know  James  Prescott?  A.  I  do.  % 

Q.  About  how  long  have  you  known  him?  A.  Two 
or  three  years. 

Q.  Do  you  recall  when  Mr.  Prescott  first  spoke  to  you 
about  Phoenix  debentures?  A.  Yes,  some  time  in  the  mid¬ 
dle  of  1943. 

Q.  Did  he  first  approach  you  about  Phoenix?  A.  He  did. 
Q.  Did  you  have  a  conversation  with  him?  A.  I  did. 

Q.  What  was  the  conversation?  A.  He  told  me  he  had 
learned  about  the  security  and  wanted  some  data  or  any 
data  that  I  could  give  him  regarding  the  bonds.  I  told  him 
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what  I  knew  verbally ;  I  told  him  about  the  general  liquidat¬ 
ing  status  of  the  business,  or  rather  of  the  real  estate,  told 
him  what  I  had  learned  regarding  the  earnings  of  the  com¬ 
pany,  the  nature  of  the  business.  I  believe  I  showed  him 
my  file,  with  the  1942  statement.  I  told  him  the  possi¬ 
bilities. 

I  believe  I  had  just  learned  of  the  sale  of  the  first  prop¬ 
erty  and  I  told  him  the  possibilities  of  using  the  funds  from 
that  sale  for  retirement  of  debt.  I  also  told  him  that  the 
company  had  been  doing  war  work  and  the  possibility  of 
earning  enough  money  to  pay  interest  and  I  believe 

2454  that  was  all. 

He  told  me  he  was  going  to  do  a  little  more  re¬ 
search  work  in  the  picture  and  if  he  wanted  anything  fur¬ 
ther,  he  would  call  on  me. 

Q.  Did  he  subsequently  call  on  you  again?  A.  Yes,  he 
did. 

Q.  Can  you  place  the  time  when  he  came  a  second  time 
with  respect  to  information?  A.  I  think  about  a  month  or 
so  later;  that  is,  some  time  in  July  or  August.  I  am  not 
quite  definite  about  whether  it  was  late  in  July  or  early 
August. 

No,  I  think  I  am  wrong.  I  think  it  was  in  August  because 
at  that  time  I  had  received  the  company’s  June  statement 
and  this  letter  here,  Exhibits  L  and  P,  which  I  showed  to 
him  and  discussed  it  in  a  little  more  detail. 

Q.  On  December  16,  Mr.  Prescott  testified  that  he  had  a 
conversation  with  you,  is  that  correct?  A.  That  is  right. 

Q.  And  he  made  notes  of  the  conversation  and  produced 
here  a  piece  of  paper  containing  such  notes,  which  was 
offered  in  evidence  as  Exhibit  15.  Did  you  have  such  a  con¬ 
versation  with  him?  A.  These  are  the  figures  that  I  dis¬ 
cussed  in  my  conversation. 

2455  Q.  Are  the  figures  appearing  at  the  very  bottom  of 
Exhibit  15  any  figures  which  you  gave  him?  (Hand¬ 
ing  to  witness  Exhibit  15.)  A.  No. 

Q.  I  am  talking  now  of  the  last  three  lines  on  Exhibit  15. 
A.  No. 
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Q.  Did  you  request  proxies  from  Mr.  Prescott?  A.  Not 
then. 

Q.  At  a  subsequent  date?  A.  That  is  right. 

Q.  Who  first  spoke  to  you  about  proxies  for  the  stock¬ 
holders  meeting?  A.  Mr.  Jaffin. 

Q.  What  did  he  say?  A.  Some  time  prior  to  the  meet¬ 
ing — I  believe  the  meeting  was  on  March  8 — maybe  a  week 
prior,  Mr.  Jaffin  called  me  and  told  me  that  he  had  heard 
from  Mr.  Bollier  at  the  company  that  they  were  going  to  be 
short  of  proxies. 

They  needed  more  proxies  in  order  to  insure  having  a 
quorum  at  the  forthcoming  meeting.  Would  I  please  go  out 
and  get  him  as  many  proxies  as  possible  so  as  to  help  the 
company  along.  He  told  me  he  intended  to  go  down.  I  be¬ 
lieve  he  asked  me  whether  I  would  care  to  come  down, 

2456  but  I  wasn’t  quite  sure  whether  I  could  make  it  or 
not.  I  told  him  I  would  let  him  know  later. 

As  a  result  of  that  discussion,  I  went  after  the  few  bond¬ 
holders  that  I  knew  to  get  their  proxies. 

Q.  After  the  stockholders  meeting  on  March  8,  1944,  was 
there  some  general  discussion  going  on?  A.  Yes. 

Q.  Do  you  recall  about  how  many  people  were  present? 
A.  Yes,  I  believe  there  were  eight  present  in  the  room. 

Q.  Were  all  those  people  in  one  group  or  were  they  sepa¬ 
rated?  A.  After  the  meeting,  we  separated  into  two  or 
three  groups;  that  is,  there  were  two  talking  on  one  side 
of  the  room,  two  or  three  on  the  other  side.  Mr.  Bollier, 
who  was  temporary  chairman,  was  talking  across  the  room, 
possibly  to  me. 

Q.  This  was  after  the  meeting?  A.  That  is  right.  Mr. 
Jaffin  was  talking  and  going  over  papers  with  Mr.  Ludrof. 
I  was  discussing  the  business  with — something  about  the 
nature  of  the  business  with  Mr.  Silverman,  who  happened 
to  sit  alongside  of  me  at  one  time,  and  I  asked  him  what 
portion  of  the  company’s  business  was  going  to  him  and 
whether  it  vras  done  on  a  competitive  basis,  or  was  he 

2457  getting  preferential  treatment  because  he  was  a 
director. 
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I  distinctly  remember  that  because  he  became  a  little  in¬ 
dignant  and  said,  “Why,  they  are  very  tough  people  to  deal 
with  and  I  think  I  even  pay  them  better  prices  than  I  have 
to  pay  somebody  else.  ’  ’ 

Then  I  had  a  discussion  with  Leland  Smith  of  Warren 
York,  all  during  this  general  discussion,  and  he  asked  me 
just  casually  what’s  going  on  with  the  SEC  and  Phoenix. 
I  said  to  him,  “You  know  as  much  about  this  as  I  do.  Have 
they  spoken  to  you  about  it  ?  ” 

He  said,  “Yes.” 

I  said,  “What  do  you  gather  from  it?” 

He  said,  “I  don’t  know  what  it  is  all  about.”  He  said,  “I 
thought  you  might  know  something.  ’  ’ 

Then  we  dropped  the  conversation.  I  also  during  that 
period  spoke  to  the  representative  of  the  Pennsylvania 
Power  &  Light  Company.  I  was  curious  to  know  how  they 
happened  to  own  stock  and  why  they  were  at  the  meeting. 
He  explained.  He  said  it  was  an  inheritance  from  pre¬ 
reorganization  days.  I  believe  I  had  a  short  conversation 
during  this  period  with  Mr.  Gillespie,  the  attorney  for  the 
company. 

Q.  At  the  time  you  were  talking  to  certain  people, 
2458  were  other  conversations  going  on?  A.  Oh,  yes; 
there  were  two  or  three  conversations  at  one  time. 

Q.  Would  you  say  that  that  was  fairly  well  what  hap¬ 
pened  during  the  whole  discussion  period?  A.  Except  for 
the  beginning  of  the  discussion,  which  I  believe  Mr.  Jaffin 
initiated  or  started,  when  pertinent  facts  were  mentioned 
and  discussed  and  argued  about  the  real  estate,  about  the 
condition  of  the  remaining  pieces  of  real  estate. 

That  seemed  to  be  a  general  discussion  in  which  every¬ 
body  joined,  but  the  topic  was  about  real  estate.  Mr.  Bollier 
was  answering  Mr.  Jaffin ’s  questions  and  my  questions, 
and  Mr.  Ludrof  was  using  his  statements  to  show  Jaffin 
some  of  the  facts  that  he  was  asking  about.  That  part  was 
generally  confined  to  real  estate. 

After  that,  or  after  we  apparently  were  answered,  maybe 
not  satisfied,  but  answered,  we  broke  up  into  these  other 
discussions. 
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Q.  Prior  to  the  actual  holding  of  the  stockholders  meet¬ 
ing,  had  you  gone  through  the  plant?  A.  Yes. 

Q.  Was  that  the  first  time  you  actually  saw  the  remaining 

real  estate  of  the  company?  A.  Yes. 

***«##***• 

2459  Q.  Do  you  know  Mr.  Young  of  Masterson  &  Com¬ 
pany?  A.  Yes. 

Q.  When  is  the  first  time  Mr.  Young  spoke  to  you  about 
Phoenix  debentures?  A.  Some  time  in  September  or  Octo¬ 
ber,  I  believe,  to  the  best  of  my  recollection. 

Q.  Of  what  year?  A.  1943. 

Q.  Did  he  first  approach  you?  A.  Yes. 

2460  Q.  What  did  he  say?  A.  He  too  had  heard  some¬ 
thing  about  the  company. 

Miss  Antell:  I  object  to  that.  May  we  have  the  conversa¬ 
tion. 

The  Trial  Examiner :  I  assume  he  said  that. 

The  Witness:  He  said,  “I  have  heard  something  about 
the  Phoenix  Silk  Company  and  notice  you  are  trading  those 
securities.  Can  you  tell  me  something  about  it  ?  ’ ’ 

I  told  him  what  I  knew  about  it.  I  told  him  what  I  knew 
about  the  real  estate,  that  is,  the  selling  of  the  real  estate, 
and  what  I  knew  or  had  been  told  about  the  possibility  of 
using  the  funds  available  from  the  sale  of  this  real  estate 
for  debt  retirement;  the  possibilities  of  earnings  being  suf¬ 
ficient  to  eventually  pay  some  interest;  the  discussions  I 
had  had  regarding  the  valuation  of  the  remaining  assets  of 
the  company,  and  as  a  result  of  that  conversation,  he 
thanked  me  for  it  and  said  he  was  going  to  do  some  check¬ 
ing,  either  statistical  or  direct  checking  himself,  and  he 
would  let  me  hear  if  he  had  any  further  interest. 

By  Mr.  Prager: 

Q.  In  December  1943,  did  you  have  any  further 

2461  conversation  with  Mr.  Young  about  Phoenix?  A. 
Yes. 

Q.  What  was  the  conversation?  A.  Maybe  the  end  of 
November  or  the  early  part  of  December,  I  discussed  with 
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him  the  sale  of  the  second  piece  of  property.  I  told  him 
what  I  had  learned  as  far  as  the  amount  of  money  they  had 
gotten  for  it,  and  again  went  over  the  possibility  and  poten¬ 
tiality  of  the  funds  coming  in  from  the  sale  of  these  prop¬ 
erties  to  be  used  for  sinking  fund  purposes. 

In  general  I  gave  him  the  information  that  I  had  been 
getting  or  I  believe  just  had  gotten  from  Mr.  Jaffin.  Again 
he  said,  “Maybe  I  will  check  this  up  and  talk  to  the  com¬ 
pany.  ’  ’  He  had  told  me  previously  that  he  had  spoken  to — 
either  he  or  his  statistician — had  spoken  to  the  company 
here  in  New  York  and  apparently  was  able  to  get  whatever 
information  they  wanted. 

Miss  Antell:  I  object  to  what  information  they  got. 

The  Trial  Examiner :  Strike  that  out. 

2462  Q.  Do  you  know  whether  the  SEC  had  been  to 
see  Mr.  Young  prior  to  your  going  to  the  annual 

meeting?  A.  Yes. 

Q.  Did  you  have  any  conversation  with  Mr.  Young  about 
that?  A.  Yes,  I  believe  it  was  some  time  in  January. 

Q.  Of  what  year?  A.  1944.  Mr.  Young  came  to  my  office 
one  afternoon  and  told  me  he  wanted  to  go  over  the  figures 
in  the  statement  of  the  company  issued  at  that  time,  or  pos¬ 
sibly  go  over  the  figures  that  we  had  gone  over  previously 
in  my  files. 

Q.  What  did  he  say?  A.  I  asked  him,  “What  particu¬ 
larly  do  you  want  to  check  up?”  He  said,  “I  want  to  go 
over  the  real  estate  values  and  figures  again  because  I  have 
just  come  from  the  Commission  and  they  are  questioning 
me  about  the  real  estate  in  this  picture  and  I  would  like  to 
go  over  the  figures  with  you.” 

I  said,  “ 

##*#*•*•*• 

2463  Instead  of  my  wasting  your  time  and  my  time,  I  am 
going  to  speak  to  them,”  and  I  picked  up  the  phone 

and  called  up  Mr.  Cone. 
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I  told  Mr.  Cone  that  Mr.  Young  was  in  my  office,  asking 
me  about  real  estate  figures.  I  said  to  him,  “What  par¬ 
ticularly  do  you  want  or  are  you  looking  for?  Don’t  you 
remember  that  I  told  you  that  I  have  a  complete  file  on  this, 
and  if  there  is  anything  that  you  needed,  you  can  get  it  from 
me  by  merely  asking?” 

He  said,  “Well,  when  I  want  something  from  you,  X  will 
ask  you  for  it,”  or  words  to  that  effect  and  he  hung  up.  I 
gave  Mr.  Young  whatever  figures  he  wanted. 

We  again  went  over,  I  believe,  the  remaining  pieces  of 
property  and  again  more  or  less  agreed  upon  the  estimated 
value  of  $125,000  or  $150,000  for  the  remaining  property. 

Q.  This  was  before  you  went  to  the  meeting  on  March  8, 
1944?  A.  This  was,  I  think,  towards  the  end  of  January. 

Q.  After  the  meeting  of  March  8, 1944,  did  you  come  back 
with  Mr.  Jaffin?  A.  Yes,  we  both  came  back  together  on 
the  train  after  the  meeting. 

Q.  Will  you  tell  us  the  conversation  you  had  with 
2464  Mr.  Jaffin  on  the  train?  A.  I  told  Mr.  Jaffin  on  the 
way  back  that  I  was  disappointed  in  the  results  of 
my  actual  physical  inspection  of  the  property  and  in  what 
I  had  learned  regarding  the  property  and  its  poor  salability 
after  the  meeting. 

I  was  a  little  annoyed  that  I  would  have  to  explain  this  to 
those  friends  of  ours  who  own  the  bonds  amongst  the 
brokers.  I  knew  from  the  statements  they  had  made  and 
the  opinions  they  had  expressed  to  me — not  that  I  knew,  I 
am  wrong  there.  I  know  how  they  had  felt  about  the  annoy¬ 
ance  caused  by  the  uncertainty  of  the  entire  SEC  investi¬ 
gation,  that  they  most  likely  wouldn’t  like  the  information 
that  I  was  going  to  bring  back  to  them  and  they  would  feel 
the  same  way  I  felt;  that  from  his  estimates - 

Q.  Whose  estimates?  A.  Mr.  Jaffin ’s  estimates,  which 
he  had  given  me  on  previous  occasions  and  our  own  esti¬ 
mates  on  the  value  of  the  remaining  piece  of  property,  we 
had  generally  concluded  a  fair  value  of  $125,000  or  $150,000 
was  in  order,  and  as  a  result  of  the  discussions  with  Mr. 
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Bollier  and  the  rest  of  the  men  there,  my  own  opinion  was 
that  they  couldn’t  give  it  away.  There  were  no  buyers. 
They  had  expressed  an  opinion  that  they  had  never 
received  an  offer  and  would  gladly  submit  any  offer 

2465  they  got  for  the  property. 

Mr.  Bollier  went  out  of  his  way  to  refer  us  to  the 
other  piece  of  property,  the  American  Steel  &  Wire  prop¬ 
erty,  which  was  larger  in  floor  space  and  which  was  sup¬ 
posed  to  be  worth  considerably  more,  and  which  was  being 
offered  for  $50,000  without  any  takers. 

All  in  all,  I  had  a  very  definite  idea  about  a  reduction. 

The  Trial  Examiner :  You  are  supposed  to  be  telling  the 
conversation  you  had  with  Mr.  Jaffin? 

The  Witness:  That  is  all  I  told  Mr.  Jaffin.  Previously  I 
thought  this  property  was  worth  $150,000.  Now,  in  my 
opinion,  I  definitely  have  reduced  my  estimate  of  the  prop¬ 
erty  considerably. 

The  Trial  Examiner:  Did  you  name  a  figure  to  Mr. 
Jaffin?  m 

The  Witness :  In  my  own  mind,  all  I  did  was  compare  it 
with  the  comparison  that  was  given  to  us  by  Mr.  Bollier. 
He  compared  it  with  the  other  $50,000  property.  I  just 
compared  it  with  that  in  our  discussion. 

Then  I  said,  “As  far  as  the  discussions  about  the  tenders, 
this  is  the  same  story  I  heard  from  you  in  October 

2466  and  November  and  December  and  February ;  they  are 
still  talking  about  it  and  they  might  be  talking  about 

it  until  next  June.” 

He  tried  to  calm  me  down  a  bit  by  saying - 

The  Trial  Examiner:  This  is  a  description  of  the  con¬ 
versation  rather  than  a  recitation. 

The  Witness:  He  said,  “Don’t  feel  so  bad  about  it.  I 
know  you  are  annoyed  as  much  by  the  effect  of  the  SEC 
investigation  as  you  are  by  the  information  you  received 
at  the  meeting,  but  don’t  overlook  the  fact  that  they  are 
still  doing  a  fairly  good  business;  they  are  still  earning 
money.  Mr.  Bollier  said  that  the  outlook  for  the  next  three 
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months,  or  possibly  a  little  longer,  looked  fairly  good.  I 
don’t  think,  from  the  investment  angle,  it  is  quite  as  bad  as 
you  are  trying  to  tell  me.” 

I  said  to  him,  “I  know  that  when  I  report  these  facts  to 
the  brokers,  they  most  likely  are  going  to  feel  inclined  to 
dispose  of  their  bonds.  Truthfully,  if  they  are,  I  am 
going  to  find  myself — I  am  going  to  be  in  a  position  where 
I  am  going  to  have  to  buy  their  bonds  back.  I  am  going  to 
want  to  buy  their  bonds  back  before  any  loss  is  caused  to 
them.” 

When  I  told  him  that,  he  said,  “Well,  if  you  find  that 
you  are  going  to  have  to  buy  or  going  to  buy  back 

2467  any  bonds  and  you  think  you  are  going  to  have  bonds 
that  you  may  not  want  to  keep,  or  may  not  want,  let 

me  know  about  it.  I  will  be  inclined  to  invest  some  more 
money  or  I  might  be  inclined  to  invest  some  more  money 
by  purchasing  additional  bonds.  Let  me  know  and  I’ll  see 
what  I  can  do.” 

The  Trial  Examiner:  Was  anything  said  about  your 
partners  in  that  conversation? 

The  Witness:  No,  not  in  that  conversation.  I  told  him 
that,  before  I  left,  Mel  Wien  had  spoken  to  me  and  told  me 
how  annoyed  he  was  and  worried  about  the  possibility  of 
any  loss  being  incurred  by  any  of  the  people  that  we  had 
sold  bonds  to  because  of  the  reaction  of  the  SEC. 

You  see,  all  this  while  we  frankly  didn’t  know  whether 
the  investigation  was  due  possibly  to - 

Miss  Antell :  I  object  to  this. 

The  Trial  Examiner:  We  didn’t  know  what  the  investi¬ 
gation  was  about? 

Miss  Antell :  I  object  to  this. 

The  Trial  Examiner:  Objection  sustained.  Just  con¬ 
tinue  to  tell  the  conversation. 

The  Witness:  That  was  all  there  was  in  the  conversa¬ 
tion. 

2468  By  Mr.  Prager: 

Q.  When  you  got  back  to  New  York,  did  you  subse¬ 
quently  call  Mr.  Prescott?  A.  Yes. 
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Q.  Did  you  also  call  Mr.  Young,  of  Masterson  &  Com¬ 
pany?  A.  Yes. 

Q.  Did  Mr.  Eagan  advise  you  that  Masterson  wanted  to 
sell  the  bonds?  A.  Did  Mr.  Eagan  advise  me? 

Q.  Yes.  A.  That  was  a  few  days  later. 

Q.  Who  fixed  the  price  at  which  you  repurchased  the 
bonds  which  you  originally  had  sold  to  Masterson  &  Com¬ 
pany?  A.  They  did  themselves.  Mr.  Eagan  just  told  me 
that  he  had  a  discussion  with  Mr.  Young  and  Mr.  Yokeman 
and  as  a  result  of  that  discussion  they  had — I  don’t  know 
whether  it  was  22  or  32,  I  don’t  know  exactly  how  many 
bonds  for  sale,  and  they  gave  me  the  price  at  which  they 
had  them  for  sale. 

Q.  Who  fixed  the  capacity  in  which  Masterson  would  act 
in  this  sale?  A.  You  mean  as  a  broker  or  dealer? 

Q.  Yes.  A.  When  I  told  him  that  I  would  accept 
2469  his  bonds,  he  said,  “Well,  we  will  buy  them  for  your 
account  without  any  commission  if  it  is  agreeable  to 
you.”  He  thereupon  confirmed  that  he  was  buying  these 
bonds  for  our  account  without  any  commission. 

Q.  Did  you  ever  ask  Masterson  &  Company  to  act  as  your 
brokers  in  that  transaction?  A.  No,  after  he  told  me  in 
what  capacity  he  wanted  to  act,  I  agreed  to  it. 

Q.  But  you  did  not  request  them  to  act  in  that  capacity? 
A.  No. 

Q.  Did  you  fix  the  price  for  the  sale?  A.  No. 

Q.  But  the  price  they  fixed  was  agreeable  to  you?  A. 
That  is  right. 

Q.  Do  you  recall  when  Mr.  Young  and  Mr.  Yokeman  came 
to  your  office  after  the  meeting  of  March  8, 1944?  A.  Yes,  I 
believe  it  was  the  next  day. 

Q.  Will  you  tell  us  the  conversation?  A.  It  took  place 
after  the  close  of  the  market.  It  was  as  a  result  of  my  tele¬ 
phone  discussion  with  Mr.  Young,  and  when  they  called,  I 
told  them  what  had  taken  place  at  and  after  the  meeting  of 
March  8.  I  told  them  about  the  real  estate  picture ;  that,  as 
I  just  explained,  when  we  got  there  I  had  learned  the 
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2470  property  was  only  showing  an  income  of  four  or  five 
thousand  dollars  before  depreciation  of  twenty  some 

odd  thousand  dollars;  that  it  was  in  a  poor  condition,  and 
that  Mr.  Jafiin  had  asked  or  suggested  that  they  dispose  of 
the  property  and  they  had  told  him  they  had  never  received 
an  offer  and  would  be  glad  to  submit  anv/  offer  that  anybody 
cared  to  make,  and  I  told  them  what  they  had  told  me  when 
mentioning  the  other  plant  that  was  offered  for  $50,000 
without  any  buyers. 

I  also  told  them  that  that  was  the  bad  part  of  the  picture. 
I  told  them  the  good  part  of  the  picture,  about  the  business 
continuing;  that  the  earnings  were  keeping  up,  and  as  they 
knew  by  that  time,  that  interest  was  about  to  be  paid,  had 
been  declared;  that  from  the  point  of  view  of  investment 
the  immediate  future  wasn’t  too  bad. 

I  told  them  there  was  no  change  in  the  tender  picture 
from  what  I  had  previously  discussed  on  several  occasions 
with  them.  I  wanted  to  tell  them,  in  view  of  the  discussions 
we  had  had  prior  to  my  going  down  to  the  meeting,  apropos 
of  their  feelings  or  their  uncertainty  about  the  SEC — I 
wanted  them  to  know  these  facts  and  if  they  made  up  their 
minds  to  do  anything  after  listening  to  this,  or  they  can 
go  back  and  check  up  whatever  I  told  them,  and  “.  .  .  if 
you  then  felt  as  though  you  wanted  to  do  something,  you 
can  call  me  up  and  let  me  know.  ’  ’ 

2471  That  was  all  I  heard  from  them  until  Mr.  Eagan 
called  me,  two  or  three  days  later. 

Q.  Do  you  recall  Yokeman  asking  you  what  you  were  go¬ 
ing  to  do  with  the  bonds  if  you  took  them  back?  A.  Oh,  yes. 
He  asked  me,  if  their  clients  decided  to  sell,  would  I  buy 
the  bonds.  I  told  him  I  would  be  prepared  to  buy  the  bonds. 
He  said,  “What  would  you  do  with  them?” 

I  said,  “Either  I  will  try  to  place  them  or  dispose  of  them 
to  somebody  else.  If  not,  I  will  just  sit  with  them  until  some 
future  time  that  the  tenders  they  have  been  talking  about 
actually  materialize.” 

•  ••••**### 
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Q.  *  *  *  Do  you  remember  when  you  visited  Miss  An¬ 
ted?  Was  it  about  April  5?  A.  I  believe  that  was  the  date. 
Q.  Do  you  recall  Miss  Antell  asking  you  whether  you 
knew  that  the  Board  of  Directors  had  taken  action  on 
2472  the  tenders  shortly  before  that  time?  A.  That  ques¬ 
tion  isn’t  quite  clear  to  me. 

Q.  Did  you  know,  on  April  5, 1944,  when  you  -went  to  Miss 
Antell ’s  office,  that  the  Board  of  Directors  had  taken  action 
on  the  tenders  ?  A.  No. 

Q.  Where  did  you  first  hear  about  it?  A.  At  that  dis¬ 
cussion  with  Miss  Antell  that  I  had. 

Q.  After  your  visit  with  Miss  Antell,  did  you  call  Mr. 
Jaffin?  A.  Yes. 

Q.  What  was  the  conversation?  A.  I  told  Mr.  Jaffin  that 
I  had  just  come  back  from  a  conference  at  the  Commission 
and  that  Miss  Antell  had  asked  me  whether  I  knew'  that 
some  definite  action  had  taken  place  a  short  while  ago  by 
the  Board,  and  she  expressed  surprise  when  I  said  I  didn’t 
know. 

I  said,  “I  am  calling  you  now,  George,  to  find  out  whether 
anything  definite  has  taken  place.” 

He  said,  “Yes,  1  had  not  discussed  it  with  you  but  about 
a  week  ago  or  so  they  had  a  Board  of  Directors  meeting  and 
at  that  meeting  they  definitely  decided  to  do  something 
about  the  tender.” 

•  ••••#••*• 

2476  Q.  What  was  the  purpose  of  your  reacquiring  the 
shares  of  Phoenix  debentures  from  the  persons  who 

had  bought  them  from  you?  A.  To  avoid  any  loss  that  they 
may  sustain,  particularly  due  to  the  uncertainties  or  indefi¬ 
nite  knowledge  of  the  investigation  by  the  Securities  &  Ex¬ 
change  Commission. 

The  Trial  Examiner:  What  was  your  purpose  in  tender¬ 
ing  the  bonds  which  you  did  tender  at  higher  prices  then 
those  tendered  by  Mr.  Jaffin? 

2477  The  Witness:  I  wanted  to  be  definitely  sure  that 
my  bonds  had  a  better  chance  of  being  accepted  than 
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his  bonds  and  wanted  to  be  sure  they  were  low  enough  to 
warrant  their  being  accepted. 

By  Mr.  Prager : 

Q.  You  wanted  to  get  rid  of  the  security?  A.  That  is 
right,  sir. 

2478  Cross-Examination 
By  Miss  Antell : 

•  #*#####*• 

2480  Q.  In  how  many  were  you  taking  a  position  on  be¬ 
half  of  the  firm?  A.  I  would  guess  about  twenty-five 

to  fifty  of  them. 

Q.  How  large  a  position  did  you  generally  take  in  these 
types  of  situations  on  behalf  of  the  firm?  A.  It  varied  with 
the  security  and  the  circumstances  surrounding  the  indi¬ 
vidual  situation  and  fluctuated  from  a  one  dollar  position  to 
a  $200,000  position. 

Q.  Did  you  take  any  position  on  behalf  of  the  firm  during 
1943  and  1944  to  the  extent  of  $200,000?  A.  In  any  one 
security? 

Q.  Yes.  A.  The  largest  one,  I  believe,  during  that  period 
in  one  security  was  to  the  extent  of  about  one  hundred  and 
some  odd  thousand  dollars. 

Q.  What  security  was  that?  A.  That  was  in  Budd  Manu¬ 
facturing  preferred  stock. 

Q.  How  long  did  you  hold  that  position  ?  What  was  the 
longest  period  that  position  was  held  on  behalf  of  the  firm? 
A.  That  particular  position,  I  believe,  we  held  for  about  a 
week.  It  liquidated  within  that  period. 

Q.  Will  you  tell  me  of  any  other  situations,  any 

2481  other  security  situation,  in  which  the  firm  took  a  posi¬ 
tion,  or  you  on  behalf  of  the  firm  took  a  position,  for 

as  large  as  $10,000  which  you  held  for  more  than  a  week. 
A.  Yes,  we  held  a  position  in  United  States  Distributing 
preferred  stock  for  approximately  two  years  and  still 
have  it. 
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Q.  And  what  is  the  size  of  that  position?  A.  About 
$25,000. 

Q.  In  actual  investment?  A.  You  better  explain  what 
that  means. 

Q.  Is  that  the  amount  of  money  that  you  paid  out  in  con¬ 
nection  with  that  position?  A.  That’s  the  amount  of  the 
current  value  of  the  position. 

Q.  What  was  the  amount  the  firm  invested  in  that  se¬ 
curity?  A.  We  bought  approximately  $20,000  worth  of 
securities  which  today  is  worth  approximately  $25,000. 

Q.  And  you  have  held  that  position  since  when?  A.  Since 
November  of  1942. 

Q.  Any  other  securities  the  firm  has  taken  along  position 
in  during  the  course  of  1943  or  1944  and  which  you  have 
held  for  more  than  a  week?  A.  Yes,  we  had  a  posi- 
2482  tion  in  Childs  bonds  for  about  a  year  and  a  half.  We 
have  had  a  position  in  Mexican  bonds  for  about  five 
years;  we  have  had  a  position  in  De  Giorgio  Fruit  Com¬ 
pany  preferred  stock  for  months ;  we  have  had  a  position  in 
New  England  Public  Service  plain  preferred  stocks  for 
months  and  still  have  it. 

The  Trial  Examiner:  Name  a  few  more  if  you  think  of 
them. 

The  Witness :  I  would  have  to  go  through  the  sheets  or 
through  our  records.  I  mean,  there  are  innumerable  ones 
that  we  take  a  position  in.  Liquidations  and  reorganiza¬ 
tions  which  run  from  one  week  to  five  years  or  more ;  when 
we  take  them,  we  don’t  know  whether  they  are  going  to  run 
for  a  week  or  five  years.  If  they  liquidate  and  terminate, 
so  much  the  better. 

The  Trial  Examiner:  Does  your  balance  sheet  show  those 
things? 

The  Witness :  Yes.  About  the  only  thing — I  may  be  not 
confining  myself  to  positions  of  five,  ten  or  twenty  thousand 
dollars,  but  these  are  positions  in  which  I  have  been  dealing 
of  long  duration,  coming  under  the  so-called  heading  of 
“special  situations”  that  Miss  Antell  means,  liquidations, 
reorganizations  and  recapitalizations.  They  may  be  five 
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2483  thousand  dollars,  six  thousand  dollars  or  twenty 
thousand  dollars.  I  don’t  know. 

The  Trial  Examiner:  Do  you  borrow  money  from  the 
bank  to  carry  those? 

The  Witness:  Always  borrowing  money  and  the  bank 
knows  our  reputation  in  this  particular  type  of  security  and 
has  always  shown  its  willingness  to  advance  us  liberally 

against  our  positions  in  these  types  of  securities. 

•  *•***##*• 

2494  Q.  What  was  your  interest  at  that  time?  Was  it 
an  interest  to  acquire  a  long  investment  position  or 

was  it  a  trading  interest?  A.  To  buy  and  sell  the  bonds. 

Q.  For  your  own  account,  to  make  a  market  in  the  bonds  ? 
A.  To  buy  and  sell.  If  I  bought  and  sold  my  own  bonds, 
that  would  be  for  my  own  account.  If  I  bought  and  sold  for 
somebody  else’s  account,  that  would  be  a  different  thing; 
but  our  interest  in  that  security  and  virtually  every  other 
security  that  we  are  interested  in  is  to  buy  and  sell  securi¬ 
ties  in  the  hope  of  making  a  profit. 

2495  Q.  Was  that  a  quick  trading  interest  or  an  invest¬ 
ment  interest?  A.  You  never  know,  when  you  go 

into  a  security,  whether  it  is  going  to  be  quick  or  whether 
you  are  going  to  get  married  to  it  and  stay  with  it  forever. 
#######»*• 

2496  Q.  With  respect  to  the  figures  that  you  gave  us 
concerning  the  volume  of  sales  and  purchases,  can 

you  give  us  some  idea  approximately  as  to  how  much  of 
that  business  was  for  your  own  account  and  how  much  of 
it  was  for  other  brokers  ?  A.  I  would  hazard  a  guess 

2497  that  about  eighty  to  eighty-five  per  cent  of  our  busi¬ 
ness  is  for  our  own  account,  and  ten  to  fifteen  per 

cent  is  for  the  account  of  others. 

•  •••**#••• 

2501  Q.  How  did  you  happen  to  sell  him  those  bonds? 

A.  He  most  likely  called  me  up  and  asked  me  how  he 
could  buy  nine  bonds  that  he  wanted  to  buy.  I  know  from 
this  sheet  that  I  had  bought  $21,600  of  bonds  that  day  and 
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I  sold  him  $9,000  out  of  the  lot  that  I  had  bought. 

Q.  Did  you  call  him  up  on  that  occasion  to  offer  him  the 
bonds,  or  did  he  call  you  to  ask  you  for  bonds?  A.  I  be¬ 
lieve  he  called  me. 


2503  Q.  What  was  the  occasion  under  which  you  dis¬ 
cussed  Phoenix  debentures  with  Luckhurst  &  Com¬ 
pany,  and  with  whom  of  Luckhurst  &  Company  did  you  dis¬ 
cuss  it,  and  when? 

Mr.  Prager :  I  object  to  it.  It  is  irrelevant. 

The  Trial  Examiner :  Overruled. 

A.  I  don’t  know  to  whom  I  spoke  originally  at  Luckhurst, 
but  to  the  best  of  my  recollection  they  called  to  get  some 
information  regarding  the  security.  They  had  noticed  it 
selling  somewheres  in  the  low  twenties  or  high  teens  and 
asked  me  some  general  statistical  information  about  the 
security,  which  is  customary,  and  which  is  done  frequently 
amongst  brokers,  to  discuss  securities  with  each  other. 

Q.  And  you  gave  Luckhurst  &  Company  such  informa¬ 
tion  as  you  had  at  that  time?  A.  Yes. 

Q.  What  other  firms,  prior  to  October  1943,  had  you  dis¬ 
cussed  Phoenix  debentures  with,  giving  them  information 
on  the  situation? 

2504  Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  Overruled. 

A.  Anybody  that  asked  me,  any  of  the  brokers  that  would 
ask  me,  or  any  of  the  brokers  that  we  were  friendly  with 
and  who  traded  with  us,  if  they  had  asked  me  something 
about  Phoenix  or  about  a  half  a  dozen  other  securities  that 
I  was  trading  in,  I  would  give  them  whatever  information 
we  had  in  that  particular  picture  if  it  was  available.  • 

Q.  Who  are  some  of  the  brokers  that  you  gave  informa¬ 
tion  to  on  Phoenix  debentures?  A.  I  can’t  remember  any 
of  the  others. 

Q.  Let  me  see  if  I  can  refresh  your  recollection?  Prior 
to  October  1943,  did  you  discuss  Phoenix  debentures  with 
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anyone  connected  with  J.  Arthur  Warner?  A.  I  may  have. 

Q.  Did  you  discuss  Phoenix  debentures  with  anyone  con¬ 
nected  with  Heymann?  A.  I  know  I  have  done  business 
with  Heymann,  but  I  didn’t  discuss  the  picture  with  them. 

Q.  Did  you  give  information  on  Phoenix  debentures, 
prior  to  October  1943,  to  anyone  connected  with  Masterson 
&  Company?  A.  Prior  to  October  1943? 

2505  Q.  That  is  right.  A.  Yes,  they  called  for  informa¬ 
tion  and  I  gave  it  to  Mr.  Young. 

Q.  Did  you  give  any  information  on  Phoenix  debentures 
to  anyone  connected  with  Fox  &  Company?  A.  No. 

2513  Q.  How  did  you  happen  to  inquire  of  F.  H.  Winter 
&  Company?  Did  you  have  any  information  that 

F.  H.  Winter  &  Company  had  any  bonds  for  sale,  any  size¬ 
able  amount?  A.  When? 

Q.  Around  October  1943?  A.  To  the  best  of  my  recol¬ 
lection,  I  gathered  that  from  a  cagy  conversation  I  had 
with  him,  which  was  the  general  nature  of  my  conversa¬ 
tions  with  him. 

Q.  Will  you  give  us  the  substance  of  that  cagy  conversa¬ 
tion  which  led  you  to  believe  that  he  had  a  block  of  bonds 
for  sale?  A.  I  can  give  you  my — I  don’t  recall  the  exact 
conversation,  but  I  can  give  you  my  best  recollection  of  it. 

Q.  Give  us  your  best  recollection  of  it?  A.  It  was  some¬ 
thing  to  the  effect  of  “What’s  your  market  in  the  bonds?” 
I  gave  my  market  of  16-21  or  17-22, 1  don’t  recall  the  exact 
price. 

He  said,  “Are  you  a  better  buyer  or  a  seller?” 

2514  I  would  say,  “Well,  I  will  either  buy  or  sell.  Have 
you  any  interest  in  doing  anything  right  now?  ” 

He  said,  “Well,  I  may  have  some  bonds  for  sale.  If  you 
can  improve  your  bid,  let  me  hear  of  it.” 

I  said,  “How  many  would  you  have?” 

He  said,  “I  don’t  know  how  many  I  would  have,  but  if 
you  can  improve  your  bid,  let  me  know.  ’  ’ 

This  was  the  usual  cagy  answers  I  got  from  him.  It 
seemed  that  he  always  appeared  evasive  to  me.  It  was  as  a 
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result  of  that  conversation  that  I  had  Gibb  call  him  to  find 
ont  if  he  had  anything  actually  or  whether  it  was  just  street 
talk. 

Q.  Why  did  you  pick  on  Gibb  to  call  F.  H.  Winter  &  Com¬ 
pany?  A.  No  particular  reason. 

Q.  Had  you  ever  used  E.  H.  Gibb  &  Company  on  any 
prior  occasion  to  do  business  for  you?  A.  No. 

Q.  Did  you  know  anybody  in  E.  H.  Gibb  &  Company?  A. 
I  only  knew  them  by  reputation. 

Q.  What  did  you  know  their  reputation  to  be  ?  A.  They 
were  a  well-reputed  small  brokerage  firm. 

Q.  Did  you  know  their  business  to  be  of  any  size  or 

2515  extent?  A.  I  said  a  well-reputed  small  brokerage 
firm. 

Q.  How  do  you  know  that?  A.  I  am  in  the  business  for 
twenty-five  years. 

Q.  Had  you  done  any  business  with  that  firm?  A.  Occa¬ 
sionally. 

Q.  Do  you  know  whether  they  had  any  particular  sources 
of  business  which  would  be  helpful  to  you  in  any  way? 
A.  No. 

Q.  Did  you  understand  that  they  could  attract  any  par¬ 
ticular  group  of  brokers  that  you  were  not  in  a  position  to 
attract?  A.  No  particular  group,  but  their  reputation  was 
one  of  being  strictly  brokers  for  brokers,  clean  and  honor¬ 
able,  and  our  past  experience  with  them  was  satisfactory. 

Q.  How  did  you  happen  to  pick  Gibb  &  Company  of  all 
the  brokers  on  that  particular  occasion?  What  led  you  to 
pick  them?  A.  No  particular  reason.  I  may  have  just  had 
a  discussion  that  morning  with  Gibb  about  something  else 
and  while  talking  about  other  things,  something  else,  I  just 
chanced  to  ask  him  to  do  this  for  me. 

•  ••*•*#••• 

2516  Q.  Is  there  any  favored  group  that  you  particu¬ 
larly  use  and  that  you  like  to  do  business  with?  A. 

We  all  have  special  friends.  We  like  to  give  our  friends 
business  if  we  can,  but  I  have  a  large  group  of  friends  and 
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I  have  no  particular  group  that  I  select  to  act  as  my  broker. 


2518  By  Miss  Antell : 

Q.  Did  yon  understand  that  Gibb  &  Company,  prior  to 
the  time  you  asked  them  to  go  in  the  sheets,  would  be 

2519  in  a  position  to  obtain  any  bonds  which  you  were 
unable  to  obtain? 

A.  I  was  satisfied  that  they  were  able  to  obtain  something 
from  Winter,  to  say  the  least,  which  I  was  unsuccessful  in 
accomplishing.  That,  of  itself,  was  sufficient  reason  for  me 
to  hope  that  they  could  serve  the  same  purpose  in  the 
future. 


2522  By  Miss  Antell : 

Q.  During  that  period  you  placed  or  caused  to  be  placed 
listings  on  Phoenix  debentures  in  the  National  Daily  Quota¬ 
tion  Service  Sheets,  did  you  not?  A.  I  caused?  What  do 
you  mean  by  that? 

Q.  Did  you  personally  place  or  arrange  for  the  placing 
of  listings  in  the  bonds?  A.  M.  S.  Wien  &  Company  were 
listed  in  the  sheets,  indicating  an  interest  to  buy  or  sell 
Phoenix  security  bonds  during  all  that  period  you  have  just 
mentioned. 

Q.  And  those  listings  were  placed  in  the  sheets 

2523  pursuant  to  your  instructions,  is  that  correct?  A. 

My  personal  instructions,  yes. 

Q.  Was  each  and  every  quotation  that  appeared  in  Phoe¬ 
nix  debentures  in  the  sheets,  from  July  1943  to  October 
1943,  placed  there  pursuant  to  your  instructions?  A.  To 
the  best  of  my  recollection,  yes. 

Q.  Did  you,  during  that  period,  in  answers  to  requests 
for  quotations  on  the  telephone,  furnish  such  quotations 
during  that  period?  A.  Yes,  I  believe  so. 

Q.  And  did  you  furnish  such  quotations  regularly  when¬ 
ever  such  quotations  were  requested? 


554 


The  Trial  Examiner:  Which  do  you  mean,  regularly  or 
whenever  they  were  requested  ? 

Miss  Antell :  Whenever  they  were  requested. 

A.  Are  you  referring  to  that  period? 

Q.  Yes,  during  that  period.  A.  It  depended  on  who 
called  me,  or  the  nature  of  the  call. 

Q.  Did  you,  when  inquiries  were  made  for  quotations 
during  that  period,  quote  both  sides  of  the  market?  A.  I 
can’t  recall,  but  I  believe  I  did. 

Q.  Beginning  with  October  1,  1943,  through  October  7, 
1943, 1  ask  you  to  look  at  Commission’s  Exhibit  2 A. 

2524  The  quotations  were  listed  in  the  Daily  Sheets  under 
the  name  of  M.  S.  Wien  &  Company,  were  those 

quotations  that  were  inserted  pursuant  to  your  instruc¬ 
tions  ?  A.  The  period  was  October  1  to  October  7, 1943  ? 

Q.  That  is  right.  A.  Yes. 

Q.  Will  you  tell  us  how  you  arrived  at  those  particular 
quotations  that  you  inserted  during  the  period  from  October 
1  through  October  7  ? 

Mr.  Prager :  I  object  to  the  question. 

The  Trial  Examiner :  Sustained. 

Miss  Antell :  Exception. 

By  Miss  Antell : 

Q.  Were  you  guided,  in  the  quotations  which  you  inserted 
during  that  period,  by  any  other  quotations  that  appeared 
in  the  Daily  Sheets  during  that  same  time?  A.  I  took 
everything  into  consideration :  the  market,  the  security,  my 
particular  desire  to  buy  or  sell  at  that  particular  moment  or 
day,  and  used  that  as  a  basis  for  ray  quotation. 

Q.  During  the  period  from  October  1  through  October  7, 
would  you  have  been  as  much  interested  in  buying  Phoenix 
debentures  as  you  were  in  selling  Phoenix  debentures? 
A.  Judging  by  the  quotes  that  you  just  referred  to, 

2525  during  all  that  period  I  was  interested  in  buying 
bonds  at  19  and  selling  bonds  at  23  and  24. 

Q.  Do  you  know  of  any  other  firm,  during  the  period  of 
October  1943,  which  was  quoting  the  market  in  Phoenix 
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debentures  other  than  yours  and  F.  H.  Winter  &  Company? 

The  Trial  Examiner:  Warren  York  was  in  for  three 
entries. 

A.  That’s  my  answer,  judging  from  the  sheets.  Warren 
York  was  in  the  sheets  during  the  days  of  October  26,  27 
and  28. 

Q.  I  call  your  attention  that  Warren  York  merely  had  a 
bid  in.  A.  You  asked  whether  anybody  else  had  an  in¬ 
terest. 

Q.  The  question  I  asked  was,  do  you  know  of  anybody 
other  than  yourself,  the  firm  of  M.  S.  Wien  &  Company  and 
F.  H.  Winter  &  Company,  who  were  quoting  the  market  in 
Phoenix  debentures  during  the  month  of  October  1943  ? 

The  Trial  Examiner:  Whether  or  not  they  are  mentioned 
in  the  National  Daily  Quotation  Sheets? 

Miss  Antell:  Outside  or  in  the  National  Daily  Quotation 
Sheets. 

A.  I  can’t  recall. 

Mr.  Prager:  May  I  ask,  Mr.  Examiner,  that  the  wit¬ 
ness’  attention  also  be  drawn  to  Exhibit  “W”. 

2526  The  Trial  Examiner:  He  can  just  say  he  can’t 
recall. 

A.  I  can’t  recall. 

By  Miss  Antell : 

Q.  Mr.  Lann,  did  any  other  firm  than  F.  H.  Winter  & 
Company  ever  quote  both  sides  of  the  market  to  you  upon 
any  inquiry  that  you  made  during  the  period  from  October 
1943  through  December  1943?  A.  I  think  you  better  omit 
the  name  of  F.  H.  Winter.  I  don’t  believe  those  people  ever 
quoted  a  market  to  me,  to  the  best  of  my  recollection. 

Q.  Well,  you  say  F.  H.  Winter  did  not  ever  quote  a 
market?  A.  I  don’t  believe  they  did. 

Q.  Did  any  other  firm  ever  quote  a  two-sided  market 
to  you  in  Phoenix  debentures  during  the  period  from  Octo¬ 
ber  1943  through  December  1943?  A.  There  could  have 
been  ten  or  fifteen  other  firms  during  that  period  that 
quoted  a  market  to  me,  who  had  previously  shown  interest 
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in  the  bonds  bnt  had  not  placed  them  in  the  Daily  Sheets 
due  to  the  inactivity  of  this  particular  security. 

Q.  Will  you  tell  me  any  firm  that  ever  quoted  to  you  dur¬ 
ing  that  period  a  market,  a  two-sided  market,  in 

2527  Phoenix  debentures?  A.  I  believe  Fox,  Seymour 
Heyman,  S.  H.  Junger,  Warren  York,  Howell  0. 

Archard  &  Company.  Quite  a  few  of  these  houses  had  oc¬ 
casion,  during  this  period,  or  shortly  before,  or  shortly 
after,  to  discuss  with  me  their  interest  in  buying  or  selling. 
Whether  it  was  on  both  sides  or  one  side,  I  am  not  quite 
sure,  but  they  all  had  been  interested  or  designated  an 
interest  in  the  security. 

Q.  Did  you  ever  call  up  Heyman  &  Company  during  the 
period  from  October  through  December  1943  and  ask  them 
for  quotations?  A.  I  may  have. 

Q.  And  did  Heyman  &  Company  ever  quote  to  you  a  two- 
sided  market  in  Phoenix  debentures?  A.  I  believe  they 
always  had  an  interest  to  buy  and  sell  the  security,  and  on 
various  occasions  indicated  that  to  me. 

Q.  With  whom  in  Heyman  &  Company  did  you  talk  ?  A. 
I  don’t  recall. 

Q.  Who  in  Heyman  &  Company  do  you  know?  A.  I  casu- 

allv  know  Norman  Hevman. 

•>  • 

Q.  How  many  times  would  you  say  that  you  called  up 
Heyman  &  Company,  during  the  period  from  October  1943 
through  December  1943,  for  a  quotation  of  the  market 

2528  in  Phoenix  debentures?  A.  I  can’t  tell  you  whether 
that  was  during  the  period  of  September,  October  or 

November.  I  will  tell  you  that  on  or  about  that  time  I  had 
several  conversations  with  them. 

Q.  With  respect  to  what?  A.  During  and  selling  Phoenix 
Silk  securities,  and  had  transactions  with  them  also. 

Q.  Did  you  have  any  transaction  with  Heyman  &  Com¬ 
pany  during  the  period  from  September  1943  through 
December  1943?  A.  I  see  I  had  business  with  them  in  July 
1943. 

Q.  I  asked  you  whether  you  had  any  from  September 
1943  through  December  1943?  A.  Not  that  particular 
period,  no. 
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Q.  Did  you  have  occasion  to  call  up  during  that  period 
Seymour  Heyman  &  Company  to  ask  for  quotations  in  the 
market  on  Phoenix  debentures? 

Mr.  Prager:  The  witness  has  already  testified.  I  object 
to  the  question. 

The  Trial  Examiner:  Sustained. 

By  Miss  Antell : 

Q.  Do  you  know  whether  Seymour  Heyman  &  Company 
was  regularly  quoting  the  market  in  Phoenix  de- 

2529  bentures  during  the  period  from  October  1943 
through  December  1943?  A.  I  don’t  know. 

Q.  During  that  same  period,  did  you  ever  get  quota¬ 
tions,  two-sided  quotations,  in  Phoenix  debentures  from 
Fox  &  Company?  A.  I  don’t  recall  whether  I  got  two- 
sided  quotations  or  whether  I  received  bids  and/or  offers, 
but  I  know  they  had  an  interest,  indicated  to  me  from  con¬ 
versations  with  them. 

Q.  Did  you  call  Fox  &  Company  to  ask  what  their  interest 
in  the  debentures  was?  A.  I  don’t  recall. 

Q.  Did  you  ever  call  Heyman  &  Company  to  find  out  what 
their  interest  in  the  debentures  was?  A.  I  don’t  recall 
that. 

Q.  Who  do  you  know  at  Fox  &  Company?  A.  Goldy  and 
Freddy  Fox. 

Q.  Did  you  ever  call  up  Mr.  Gold  and  ask  him  for  quota¬ 
tions  in  Phoenix  debentures  during  the  period  October 
through  December  1943?  A.  I  can’t  just  confine  myself 
during  that  period;  X  have  had  several  conversations  with 
them  and  one  or  two  trades  at  or  about  that  time. 

Q.  Did  you  have  any  trades  with  Fox  &  Company 

2530  during  the  period  from  October  1943  through  Decem¬ 
ber  1943?  A.  No,  I  had  a  couple  of  trades  in  July 

1943  (referring  to  exhibit). 

Q.  Did  you  ever  call  or  receive  a  two-sided  market  from 
Warren  York  &  Company?  A.  I  don’t  recall. 

Q.  Did  you  ever  communicate  with  Warren  W.  York  and 
try  to  find  out  what  their  interest  in  Phoenix  debentures 
was?  A.  During  this  period? 
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Q.  Yes,  during  the  period  from  October  1943  through 
December  1943?  A.  I  don’t  recall. 

Q.  Did  you  ask  E.  H.  Gibb  &  Company  to  call  up  Warren 
W.  York  and  make  an  offering  to  them,  in  November  1943, 
of  a  block  of  bonds  ?  A.  I  may  have ;  I  don ’t  recall  now. 

Q.  Did  Warren  W.  York  ever  offer  anv  bonds  to  you?  A. 
Yes. 

Q.  When  was  that?  A.  Either  the  end  of  December  or 
the  early  part  of  January. 

Q.  Tell  us  the  circumstances  of  that.  A.  I  don’t  recall. 
I  am  only  refreshing  my  memory  from  the  listings 

2531  here,  which  show  they  were  sellers,  they  were  offer¬ 
ing  bonds.  I  have  a  recollection  that  I  spoke  to  them. 

Q.  Was  Warren  W.  York  &  Company  offering  any  bonds 
through  the  sheets  in  December  1943?  A.  The  early  part 
of  January,  they  were — January  1944. 

Q.  Did  you  call  Warren  W.  York  personally?  A.  I  don’t 
recall  whether  I  called  them  personally  or  whether  Gibb 
called  them  for  me ;  I  am  not  sure. 

Q.  Did  you  buy  any  bonds  from  Warren  W.  York  at  any 
time? 

Mr.  Prager:  The  record  is  in  evidence.  It  speaks  for 
itself,  Mr.  Examiner.  I  object  to  the  question. 

The  Trial  Examiner:  Perhaps  we  can  eliminate  the 
record  after  a  while. 

A.  I  don’t  believe  I  did. 

Q.  Did  you  ever  call  Howell  Archard  &  Company  to  ask 
for  a  quotation  on  Phoenix  debentures  during  the  period 
from  October  1943  through  December  1943?  A.  I  don’t 
recall. 

Q.  Did  Howell  Archard  &  Company  ever  quote  a  two- 
sided  market  in  Phoenix  debentures  to  you  during  the 
period  from  October  1943  through  December  1943?  A. 
They  may  have ;  I  am  not  sure. 

2532  Q.  Do  you  know  anybody  over  at  S.  H.  Junger  & 
Company?  A.  I  know  Mr.  Junger. 

Q.  During  the  period  from  October  1943  through  Decem¬ 
ber  1943,  did  you  ever  inquire  what  Junger ’s  interest  in  the 
debentures  was?  A.  I  don’t  recall. 


559 


Q.  Did  you  ever  ask  them  for  a  market  in  Phoenix  de¬ 
bentures  ?  A.  I  may  have,  or  they  may  have  asked  me. 

^Q.  Which  is  it?  Did  they  ask  you  or  you  ask  them?  A. 
I  said,  I  don’t  recall ;  they  may  have  asked  me  or  I  may  have 
asked  them. 

Q.  Do  you  know  whether  any  of  these  firms,  Junger  & 
Company,  Fox  &  Company,  Warren  York  or  Howell  Arch- 
ard,  were  making  a  market  in  Phoenix  debentures  during 
the  period  from  October  1943  through  December  1943?  A. 
I  don’t  recall.  I  know  they  all  showed  some  interest  in 
the  security. 

Q.  At  this  time  you  don’t  know  whether  the  interest 
was  on  the  buy  side  or  the  sell?  A.  They  all  showed  an 
interest  in  the  security. 

Q.  How  did  they  indicate  that  interest  to  you?  A.  Either 
through  conversations,  or  through  their  listings  in  the 
sheets,  or  through  their  listings  in  the  National  Bond 

2533  Summary. 

Q.  Did  you  ever  give  any  of  these  firms,  anybody 
connected  with  any  of  these  firms :  Junger,  Heyman,  Fox  & 
Company,  Warren  York  and  Howell  Archard,  any  informa¬ 
tion  which  you  may  have  had  on  Phoenix  Silk  Corporation 
during  the  period  from  October  1943  and  thereafter  ?  A.  I 
can’t  recall. 

Q.  Did  any  of  these  firms,  or  anybody  connected  with 
them,  ever  ask  you  for  any  information  concerning  Phoenix 

Silk  Corporation?  A.  I  can’t  recall. 

•  ••••••*•* 

2534  Q.  Will  you  tell  me  why,  beginning  with  October  8, 
other  than  those  two  specific  quotations  which  you 

listed,  why  the  rest  of  your  quotations  were  OW-BW  ?  A. 
I  can’t  tell  you  why  I  did  that  at  that  particular  period.  I 
still  continued  to  show  my  interest  to  buy  and  sell.  I  can 
only  hazard  a  guess  that  I  didn’t  want  to  disclose  my  buying 
prices  and  selling  prices  to  F.  H.  Winter  for  part  of  that 
period,  who  was  evasive  to  me.  That’s  about  all.  However, 
it  had  no  significance  to  me. 

•  ••••••••• 


560 


Q.  Did  you  give  each  and  every  quotation  that  E.  H.  Gibb 
&  Company  listed  in  the  National  Daily  Quotation  Sheets 
to  E.  H.  Gibb  &  Company?  A.  Most  of  them. 

Q.  Were  there  any  that  you  didn’t  give  to  them?  A.  Yes, 
I  believe  there  were  several  occasions  where  they  didn’t 
call  me  for  the  quote,  or  I  didn’t  have  occasion  to  speak 
to  them  about  the  quote  and  they  continued  their 

2535  previous  quotation. 

Q.  Such  quotations,  however,  as  they  did  list  were 
pursuant  to  your  request,  were  they  not?  A.  Yes. 

Q.  Wherever  there  was  any  change  in  quotations,  that 
was  a  quotation  that  you  gave  to  E.  H.  Gibb  &  Company? 
A.  Yes. 

Q.  Will  you  tell  me  why  you  asked  E.  H.  Gibb  &  Com¬ 
pany  to  appear  in  the  sheets  on  your  behalf  ? 

Mr.  Prager:  That  is  repetitious,  Mr.  Examiner.  We  have 
had  that  once  already. 

The  Trial  Examiner :  Read  the  question. 

(The  reporter  read  the  question  referred  to.) 

Miss  Antell :  Mr.  Trial  Examiner,  that  is  the  first  time  I 
have  asked  that  question.  The  previous  question  that  I 
asked  him  was  why  he  picked  E.  H.  Gibb  &  Company  to 
make  inquiry  of  Winter  &  Company. 

The  Trial  Examiner:  I  overrule  the  objection. 

A.  Firstly,  because  they  were  successful  in  getting  F.  H. 
Winter  to  actually  disclose  his  interest  or  any  firm  interest 
that  he  might  have  in  buying  or  selling,  with  which  I  didn ’t 
have  much  success  in  doing. 

Secondly,  I  am  fairly  busy.  This  entire  matter,  though 
it  appears  here  to  be  of  tremendous  volume  and  im- 

2536  portance,  was  a  very  small,  insignificant  part  of  my 
business  and  too  much  handling  of  details,  of  quotes 

— and  in  order  to  avoid  handling  of  further  details,  Gibb  & 
Company  came  in  handy. 

Thirdly,  calls  would  be  reflected,  or  might  be  reflected  to 
Gibb  by  outside  houses,  or  from  outside  houses,  that  would 
not  usually  or  might  not  usually  call  us. 


561 


The  Trial  Examiner:  That  sounds  like  a  satisfactory 
duplication  of  what  you  testified  before  on  the  subject. 

Miss  Antell :  May  I  object  to  the  comment  at  this  time. 

The  Trial  Examiner:  You  may  object  to  it  and  I  allowed 
you  that  question  even  though  I  know  very  well  the  same 
explanation  was  on  the  record. 

By  Miss  Antell: 

Q.  Were  you  any  busier  in  October  1943  than  you  had 
been  in  September  1943?  A.  I  can’t  remember  just  now. 
It  looks  like  I  was  about  equally  busy  both  months,  but  I 
will  say  that  I  can’t  remember. 

Q.  In  October  1943,  did  you  have  any  other  broker  quot¬ 
ing  a  market  for  you  in  any  other  security?  A.  Yes,  I  gen¬ 
erally  have  brokers — I  frequently  have  other  brokers  quot¬ 
ing  markets  for  us. 


2537  By  Miss  Antell : 

Q.  Mr.  Lann,  will  you  explain  to  me  how  E.  H.  Gibb  & 
Company  were  going  to  relieve  you  of  quoting  the  market 
in  Phoenix  debentures  if  M.  S.  Wien  &  Company  continued 
its  listings  in  the  sheets? 

**•#***••* 

A.  They  generally  were  in  the  sheets  with  a  firm  price 
indication,  whereas  my  indication  only  showed  an  interest 
to  buy  and  sell;  and  the  general  practice  is  to  reflect  your 
inquiries  for  quotes  to  the  man  that  shows  the  firm  prices. 
By  their  going  in  the  sheets  30-35  and  my  being  in  the  sheets 
OW-BW,  they  would  get  the  general  run  of  the  mill  inquiry 
and  I  would  virtually  get  those  inquiries  from  friendly 
houses  that  would  give  it  to  me  just  because  we  were  down. 
Q.  Any  inquiries  that  came  to  E.  H.  Gibb  &  Corn- 

2538  pany  would  be  referred  to  you,  would  they  not,  by 
E.  H.  Gibb  &  Company?  A.  That  is  right,  were 

reflected  to  me. 

Q.  So  that  you  had  the  burden,  did  you  not,  of  covering 
all  inquiries  that  came  to  E.  H.  Gibb  &  Company,  is  that 
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right?  A.  Not  of  covering;  of  knowing  of  all  inquiries  and 
that  didn’t  necessarily  mean  the  details  involved  in  talks 
about  quotations  and  size  and  last  sale  and  all  that  business 
that  generally  goes  with  many  a  casual  inquiry  for  a  quote, 
which  is  annoying  when  you  are  busy. 

Q.  Mr.  Lann,  when  you  are  interested  in  a  security  and 
you  find  two  firms  quoting  the  market  in  that  security,  one 
with  specific  prices  and  the  other  OW-BW,  do  you  generally 
call  up  both  of  those  firms  to  ask  their  respective  markets? 
A.  There  is  no  general  rule  about  that.  If  one  of  them 
happens  to  be  a  firm  that  I  am  intimate  with,  I  invariably 
save  myself  the  second  call.  If  I  am  satisfied  with  the  in¬ 
formation  I  get  on  the  first  call,  I  don’t  check  with  the  sec¬ 
ond.  If  I  am  not  satisfied,  I  might  put  through  the  second 
call. 

Q.  You  try  to  get  the  best  market,  do  you  not?  A.  I 
don’t  know  what  you  are  referring  to.  I  don’t  understand 
that. 

2539  Q.  Whenever  you  are  interested  in  a  security,  you 
try  to  get  the  best  market  that  you  possibly  can  and 
make  inquiries  concerning  that  accordingly,  don’t  you?  A. 
I  still  don’t  know  what  yon  mean  by  that. 

Q.  When  you  are  interested  in  buying  a  security,  you 
make  inquiries  from  as  many  firms  as  you  can,  do  you  not, 
to  get  the  best  price,  is  that  right?  A.  If  I  am  interested  in 
buying  a  security,  I  try  to  buy  it  as  cheaply  as  I  possibly 
can. 

Q.  Do  you  customarily  call  up  the  broker  who  appears  in 
the  sheets  OW-BW  as  well  as  the  broker  who  may  appear 
in  the  sheets  with  a  specific  price?  A.  It  depends  on  the 
circumstances  and  the  broker.  Some  brokers  appear  in  the 
sheets  without  anything.  If  I  am  friendly,  I  get  more  out 
of  one  call  to  them  than  I  could  get  out  of  ten  calls  to  some 
other  type  brokers  who  are  not  even  free  with  information. 
##•*•••### 
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2540  By  Miss  Antell : 

Q.  Did  you  know  of  any  sources  of  offerings  or  possible 
interest  in  the  security  which  E.  H.  Gibb  &  Company  was  in 
a  position  to  attract  and  which  you  weren’t  in  a  position 
also  to  attract?  A.  No. 

Q.  Can  you  tell  me  how  you  happened  to  arrive  at  the 
particular  quotation  of  a  bid  for  $3500  at  22  and  an  offer¬ 
ing  of  $1000  at  27  which  you  gave  to  E.  H.  Gibb  &  Company 
on  November  5,  1943?  A.  No,  just  that  I  was  willing  to 
buy  $3500  at  22  and  sell  $1000  at  27. 

Q.  How  did  you  arrive  at  the  bid  price  of  22  on  that  day? 
A.  I  can’t  tell  you  now  what  motivated  my  desire  to  buy 
that  at  that  price  then. 


2541  By  Miss  Antell : 

Q.  Were  you  trying  to  outbid  F.  H.  Winter  &  Company 
and  Warren  W.  York  &  Company  with  your  bid  of  22  on 
November  5,  1943?  A.  I  was  trying  to  buy  at  the  price  I 
indicated,  at  22,  and  I  was  trying  to  sell  at  27. 

Q.  What  were  you  guided  by  in  making  the  particular  bid 
of  22  on  November  5, 1943?  A.  My  desire  to  buy  them. 

Q.  Were  you  guided  in  any  way  by  the  quotations  which 
appeared  in  the  sheets  on  the  preceding  day?  A.  Not 
necessarily. 

Q.  Were  you  guided,  however,  in  some  part  of  those 
quotations  that  appeared  in  the  sheets  on  the  preceding 
day?  A.  No. 

Q.  During  the  period  from  November  1  through  Novem¬ 
ber  9,  did  you  get  any  inquiry  for  bonds  from  Goodbody  & 
Company?  A.  I  may  have  had  a  call. 

Q.  Do  you  recall  any?  A.  I  don’t  recall. 

Q.  When  you  gave  that  listing  of  $3500  at  22  and  $1000 
at  27  to  Gibb,  did  you  at  that  time  specify  or  limit  their 
buying  and  selling  respectively  to  those  specific 

2542  amounts  or  did  you  give  them  any  discretion  as  to 
whether  they  could  bid  for  more  at  those  prices  or 
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offer  more  at  the  prices  fixed  by  you?  A.  I  believe  I  gen¬ 
erally  gave  them  a  fixed  amount  to  buy  and  a  fixed  amount 
to  sell  at  the  prices  given  to  them. 

*#••#•••** 

By  Miss  Antell : 

Q.  What  was  your  position  in  the  Phoenix  bonds  on  No¬ 
vember  1, 1943?  A.  I  gave  you  that  a  minute  ago,  I  believe. 
$21,350  face  amount. 

Q.  As  of  November  1, 1943?  A.  That  is  right,  long. 

Q.  Will  you  tell  me  why  you  limited  E.  H.  Gibb  &  Com¬ 
pany  to  showing  only  one  bond  offered  at  27  on  No- 

2543  vember  5,  6,  8  and  9?  A.  I  only  wanted  to  sell  one 
bond. 

Q.  At  that  price?  A.  Yes. 

Q.  Were  you  willing  to  dispose  of  additional  bonds  at 
that  time  at  higher  prices? 

Mr.  Prager :  I  object. 

The  Trial  Examiner:  Overruled. 

A.  Most  likely  I  was  willing  to  buy  and  sell  at  any  price 
that  was  agreeable,  and  if  it  was  agreeable  or  satisfactory 
to  me,  to  sell  some  additional  bonds  at  higher  prices. 

Q.  But  was  it  agreeable  to  you,  during  the  period  from 
November  5  through  November  9,  to  sell  additional  bonds 
at  higher  prices  than  27  ?  A.  I  don ’t  believe  so.  What  was 
the  period? 

Q.  November  5  through  9?  A.  No,  I  was  only  willing  to 
sell  one  bond  at  27  during  that  period. 

Q.  I  say  were  you  willing  to  sell  additional  bonds  during 
that  period  at  prices  higher  than  27?  A.  I  couldn’t  tell 
what  I  would  have  done  at  higher  prices.  At  those  prices,  I 
knew  I  instructed  them  to  sell  one  bond  for  me  and  if  any¬ 
body  wanted  to  buy  it,  I  was  prepared  to  sell  it. 

2544  Q.  On  November  9  you  sold,  on  behalf  of  M.  S. 
Wien  &  Company,  according  to  Commission’s  Ex¬ 
hibit  3,  through  E.  H.  Gibb  &  Company,  one  bond  at  27  less 
one  half.  As  it  appears  from  the  evidence  thus  far,  that 
bond  was  sold  by  E.  H.  Gibb  &  Company  to  Goodbody  & 
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Company.  Did  you  know  at  the  time  that  that  bond  was 
sold  to  Goodbody  &  Company?  A.  I  knew  after  he  had  sold 
it,  he  reported  to  me  that  he  sold  a  bond  to  Goodbody  for 
my  account  at  27. 

Q.  In  each  case  where  E.  H.  Gibb  &  Company  bought  or 
sold  bonds  on  your  behalf,  did  they  inform  you  as  to  the 
name  of  the  purchaser  or  seller  of  those  bonds?  A.  In 
most  cases. 


2575  By  Miss  Antell: 

Q.  I  call  your  attention  to  the  quotation  appearing  in  the 
sheets,  under  date  of  November  9th,  1943,  of  a  bid  of  $3500, 
at  22,  and  an  offering  of  $1,000,  at  27.  Did  you  give  that 
quotation  to  E.  H.  Gibb  &  Company  ?  A.  I  believe  so. 

Q.  I  call  your  attention  to  the  next  quotation  as  it  ap¬ 
pears  on  Commission’s  Exhibit  2 A,  under  date  of  Novem¬ 
ber  12,  1943,  for  E.  H.  Gibb  &  Company,  a  bid  for  $3500 
at  23*4,  one  bond  offered  at  29.  Will  you  tell  me  why 
you  raised  your  bid  on  that  day  and  your  offering  price 
also?  A.  This  only  indicated — and  apparently  I  gave  him 
the  indication — that  I  was  willing  to  buy  $3500.  worth  of 
bonds  at  231/£,  and  sell  it  at  29. 

Q.  The  question  I  asked  you — let  me  repeat  it — is  why 
you  raised  your  quotations  as  of  that  day  ? 

2576  Mr.  Prager :  I  believe  the  witness  has  answered  the 
question,  Mr.  Examiner. 

The  Trial  Examiner:  He  really  hasn’t  answered  that 
question  yet. 

The  Witness :  I  was  willing  to  pay  those  prices. 

By  Miss  Antell : 

Q.  Why  did  you  raise  your  quotations? 

The  Trial  Examiner:  He  gave  the  answer  on  that.  Now 
you  might  ask  him,  why  he  was  willing  to  raise  it. 

By  Miss  Antell : 

Q.  Why  were  you  willing  to  pay  more  on  that  day  and 
ask  a  higher  price  on  that  day?  A.  I  can’t  tell  you  what 
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reasons  I  have  for  any  particular  moment  as  to  why  I  want 
to  buy  or  why  I  want  to  sell  at  any  fixed  price.  There  were 
circumstances  that  existed  at  that  particular  time  which 
controlled  it. 

Q.  That  was  the  period,  was  it  not,  when  Goodbody  & 
Company  were  interested  in  bonds.  Is  that  correct?  A.  I 
can’t  tell  you  whether  Goodbody  &  Company  were  interested 
or  five  other  brokers  were  interested. 

Q.  Do  you  recall  when  Goodbody  &  Company  were  inter¬ 
ested  in  obtaining  bonds?  A.  I  can  only  recall  when  Good- 
body  bought  one  bond  through  Gibb,  which  was  about  that 
time. 

Q.  Did  Goodbody  ever  communicate  with  you,  ask- 

2577  ing  you  for  bonds?  No.  They  communicated  with 
me,  to  the  best  of  my  recollection,  and  asked  me  for 

my  market. 

Q.  And  what  market  did  you  give  them?  A.  I  believe 
the  same  market  as  Gibb. 

Q.  You  only  showed  them  one  bond  at  that  time,  at  the 
price  of  27 ?  A.  I  can’t  tell  you. 

Q.  Well,  did  Goodbody  indicate  to  you  they  were  inter¬ 
ested  in  more  than  one  bond?  A.  They  didn’t  indicate  any¬ 
thing  to  me,  because  if  they  had,  they  would  have  bought  a 
bond  from  me. 

•  ••••••••• 

2578  By  Miss  Antell : 

Q.  I  call  your  attention  to  the  trade,  as  it  appears  on 
Commission’s  Exhibit  3,  of  one  bond  sold  through  E.  H. 
Gibb  &  Company,  at  27  less  Vs.  Was  that  the  Goodbody 
purchase?  A.  I  believe  so. 

Q.  Did  E.  H.  Gibb  &  Company  inform  you  at  that  time, 
or  immediately  prior,  or  subsequent  thereto,  that  Goodbody 

was  interested  in  additional  bonds?  A.  I  don’t  think  so. 

•  ••••••*** 

Q.  Were  you  ever  informed  that  Goodbody  &  Company 
was  interested  in  additional  bonds?  A.  No. 

•  •••••••## 
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2579  Q.  Did  you  make  any  offering  around  that  time  to 
Mitchell  &  Company  of  any  bonds?  A.  I  think  I  did. 

Q.  What  offers  did  you  make?  Tell  us  the  circumstances 
thereof.  A.  I  might  qualify  it  when  you  say  ‘‘around  that 
time.”  I  think  it  was  within  a  week  or  ten  days  of  that 
period. 

Q.  Tell  us  what  offering  you  made  and  the  circumstances 
thereof.  A.  To  the  best  of  my  recollection,  I  had  noticed 
Mitchell  &  Company  continuing  in  the  Sheets,  looking  for 
bonds  for  a  period  of  about  a  week  or  ten  days.  As  a  result 
of  that,  I  offered  them  five  bonds,  either  at  29  or  30 ;  I  don ’t 
recall  the  exact  price. 

Q.  And  you  would  place  that  offering  to  Mitchell  &  Com¬ 
pany  as  of  what  date,  approximately?  A.  Somewhere 
around  the  18th  or  19th  of  November. 

Q.  At  that  time,  what  were  you  quoting  the  bonds  at? 
A.  Just  refreshing  my  memory  from  these  quotation  lists, 
27-32. 

Q.  Did  Mitchell  indicate  any  interest  in  those 

2580  bonds?  A.  No.  He  told  me  they  were  too  high;  he 
couldn’t  use  them. 

Q.  Did  he  tell  you  at  that  time  whether  he  was  interested 
for  his  own  account  or  for  anyone  else’s  account?  A.  He 
never  indicated  that. 

Q.  What  were  you  guided  by,  Mr.  Lann,  in  raising  your 
quotations  on  November  12th,  1943? 

Mr.  Prager:  I  object. 

The  Trial  Examiner :  Why  don ’t  you  ask  him  an  overall 
question,  if  the  quotations  were  raised  steadily  from  No¬ 
vember  5th  to  around  December  15th? 

Miss  Antell :  There  may  be  special  reasons. 

The  Trial  Examiner:  Are  you  going  to  ask  him  on  each 
raise  of  the  quote  from  December  1st  to  December  15th? 

Miss  Antell :  I  want  to  know  what  special  reason  he  had 
for  any  of  those  raises.  If  he  had  no  special  reason - 

The  Trial  Examiner:  Perhaps  he  can  give  you  an  over¬ 
all  answer  on  all  of  the  increases  that  will  satisfy  you. 
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Miss  Antell :  Perhaps,  Mr.  Examiner,  there  may  be  some 
special  reason  for  a  particular  raise.  We  are  interested  in 
ascertaining  what  those  were,  if  he  had  any. 

The  Trial  Examiner:  All  right,  perhaps  you  are 

2581  right. 

By  Miss  Antell : 

Q.  Will  you  tell  me  what  you  were  guided  by  in  raising 
your  quotations  on  November  12th,  1943? 

Mr.  Prager:  I  object. 

The  Trial  Examiner :  Sustained. 

Miss  Antell :  Exception. 

I  understood,  from  the  conversation  I  just  had  with  you, 
Mr.  Trial  Examiner,  that  I  was  entitled  to  inquire  why  he 
raised  any  particular  prices,  and  what  were  the  factors 
determining  the  raise  in  any  particular  quotations. 

The  Trial  Examiner:  Well,  if  you  ask  him  a  proper  ques¬ 
tion,  I  will  overrule  the  objection  if  it  is  made. 

By  Miss  Antell : 

Q.  Was  there  any  particular  reason,  Mr.  Lann,  why  you 
raised  your  quotations  on  November  12th?  A.  You  mean 
why  that  quotation  was  higher  than  the  one  on  November 
9th? 

Q.  That  is  right.  A.  I  answered  that  before.  I  was  will¬ 
ing  to  pay  a  higher  price  at  that  time  than  I  was  on  No¬ 
vember  9th. 

Q.  And  you  were  willing  to  offer  bonds  at  higher  prices, 
is  that  correct?  A.  Yes. 

2582  Q.  Will  you  tell  us  why  you  were  willing  to  pay 
more  for  bonds  on  that  day  and  to  offer  them  at 

higher  prices? 

Mr.  Prager :  The  witness  testified,  Mr.  Examiner,  that  he 
was  willing  to  pay  more  when  he  bought  and  he  was  willing 
to  sell  at  higher  prices. 

The  Trial  Examiner:  Well,  that  is  true,  but  something 
must  have  prompted  him  to  offer  more  and  ask  for  more 
over  this  whole  period.  If  he  can  give  an  over-all  answer, 
why,  that  ought  to  cover  it. 
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The  Witness :  To  the  best  of  my  knowledge,  from  about 
sometime  in  October  on,  I  had  been  receiving  the  informa¬ 
tion  from  Mr.  Jaffin  of  the  progressively  improving  condi¬ 
tions  in  the  company  and  progress  being  made,  steady 
progress  being  made  in  the  sale  of  properties,  in  their  dis¬ 
cussions  of  use  of  surplus  funds  for  retiring  of  bonds,  and 
so  on,  and  in  general  the  value  of  the  bonds  started  to  be¬ 
come  that  much  greater  from,  as  I  say,  sometime  in  October 
onward. 

By  Miss  Antell : 

Q.  Was  there  any  special  information  that  you  received 
concerning  the  company  in  October,  1943?  A.  Yes. 

Q.  What  was  that  information?  A.  About  the  sale  of 
the  second  property. 

2583  Q.  When  did  you  receive  that?  A.  Sometime  in 
October;  I  don’t  know  exactly  when  it  was. 

Q.  What,  if  any,  additional  information  did  you  receive 
concerning  the  affairs  of  the  Phoenix  Silk  Corporation  in 
November,  1943?  A.  I  spoke  to  Mr.  Jaffin  I  believe  at  least 
once  a  week. 

Q.  Was  there  any  additional  information  you  received  in 
November,  1943?  A.  Every  time  I  spoke  to  Mr.  Jaffin,  I  re¬ 
ceived  either  additional  information  or  more  encouraging 
reports. 

Q.  What  special  encouraging  reports  did  you  receive  in 
November,  1943,  that  you  did  not  receive  in  October,  1943? 
A.  Additional  progress  in  discussions  regarding  interest; 
progress  in  discussions  regarding  tenders ;  discussions 
about  business;  how  well  they  were  doing.  Generally,  after 
he  would  talk,  and  not  specifically  any  time  after,  whenever 
he  had  any  discussions  with  Mr.  Tilt,  which  were  fre¬ 
quently,  I  would  get  some  encouraging  information  from 
him. 

Q.  What  progress  were  you  informed  of  with  respect  to 
tenders  in  November,  1943?  A.  That  there  were  steady  dis¬ 
cussions  and  continuing  discussions  as  to  what  disposition 
to  make  of  surplus  funds  which  they  had  received  from  the 
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sale  of  the  first  property  and  discussions  of  what  they  con¬ 
templated  doing  with  funds  to  be  received  from  the  sale  of 
the  second  property,  which  cither  had  just  been  con- 

2584  tracted  for  or  was  about  to  be  closed;  that  is,  sale 
was  about  to  be  closed. 

*#*•*•***# 

By  Miss  Antell : 

Q.  Did  you  convey  that  information,  as  and  when  you  re¬ 
ceived  it  from  Mr.  Jaffin,  to  anybody?  A.  I  believe  I  did. 

Q.  To  whom  did  you  convey  that  information  in  October 
and  November,  1943? 

Mr.  Prager :  I  think  the  question  is  too  broad,  Mr.  Ex¬ 
aminer,  and  I  object  to  it. 

The  Trial  Examiner :  Overruled. 

The  Witness:  To  whoever  happened  to  be  interested  in 
the  securities.  Whoever  showed  me  an  interest,  I  generally 
gave  them  the  information  that  I  had  been  receiving. 

By  Miss  Antell : 

Q.  In  October  and  November,  who  were  some  of  those 
persons  who  showed  an  interest  and  to  whom  you  were 
conveying  the  information  received  from  Mr.  Jaffin? 

2585  A.  Amongst  others,  Gropler,  Prescott,  Masterson, 
and  possibly  Luekhurst. 

Q.  Did  you  convey  any  of  that  information  to  any  one  at 
Newburg  &  Company?  A.  I  may  have. 

Q.  To  whom  at  Newburg  &  Company  did  you  convey  that 
information?  A.  I  may  have  conveyed  that  to  Mr.  Monte. 

Q.  Anybody  else  at  Newburg  &  Company  that  you  con¬ 
veyed  that  information  to?  A.  If  anybody  else  asked  me 
for  any  information  regarding  it,  I  would  give  it  to  them. 

Q.  Do  you  know  anybody  else  at  Newburg  &  Company? 
A.  Yes,  I  believe  I  know  one  of  the  partners  to  speak  to. 

Q.  Which  partner  do  you  know  at  Newburg  &  Company, 
Mr.  Lann?  A.  I  believe  the  partner  I  know  there  is  Mr. 
Plohm. 

•  ••#*••**# 
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2587  By  Miss  Antell : 

Q.  Did  you  convey  that  information  to  anyone  connected 
with  Luckhurst  &  Company  during  October  and  November? 
A.  I  don’t  particularly  recall;  I  may  have. 

Q.  To  whom  at  Luckhurst  &  Company — whom  do  you 
know  there?  A.  I  know  some  of  the  traders  and  I  believe  I 
know  some  of  the  partners. 

********** 

Bv  Miss  Antell : 

•> 

Q.  Did  you  convey  the  information  that  you  received 
from  Mr.  Jafiin  in  October  and  November,  1943,  to 

2588  anyone  connected  with  Englander  &  Company?  A.  If 
they  inquired,  I  did;  I  don’t  particularly  recall. 

Q.  Whom  at  Englander  &  Company  do  you  know?  A. 
Mr.  Englander,  but  there  is  no  more  Englander  &  Company 
now. 

********** 

2589  Q.  During  that  period  of  October  and  November, 
1943,  was  your  interest  in  Phoenix  debentures  an  in¬ 
vestment  interest  or  a  trading  interest,  Mr.  Lann  ?  A.  My 
interest  was  to  buy  and  sell  Phoenix  securities. 
********** 

Q.  Were  you  interested  at  that  time  in  holding  Phoenix 
debentures  for  any  long  period  of  time  ? 
********** 

The  Witness:  I  had  no  set  proceeding;  I  was  just  willing 
to  buy  and  willing  to  sell. 

By  Miss  Antell : 

Q.  Was  your  interest  that  of  making  a  market  in  Phoenix 
debentures  during  that  period?  A.  If  by  “market”  you 
mean  my  willingness  to  buy  and  sell  at  a  price,  yes,  I 

2590  was  willing  to  buy  and  sell  at  a  price. 

Q.  During  November,  1943, 1  call  your  attention  to 
the  quotations  of  E.  H.  Gibb  &  Company  as  they  appear  in 
Commission’s  Exhibit  2 A.  Will  you  tell  us  why  you  raised 
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your  quotations  from  22  bid  to  27  offered,  in  the  early  part 
of  November,  to  30  bid  and  35  offered  bv  the  end  of  No- 
vember?  A.  In  the  early  part  of  November  I  was  willing 
to  pay  22  and  only  sell  at  27 ;  in  the  latter  part  of  November, 
I  was  willing  to  pay  30  and  only  sell  at  35. 

Q.  Is  that  the  only  reason  why  you  raised  your  quota¬ 
tions  ? 

Mr.  Prager :  I  object  to  that. 

The  Trial  Examiner :  Overruled. 

By  Miss  Antell : 

Q.  Is  there  any  other  reason  why  you  raised  vour  quota¬ 
tions  during  that  time?  A.  No  other  reason  than  what  I 
explained  to  you  before. 

Q.  During  that  period  you  were  appearing  in  the  Sheets 
with  OW-BW,  as  to  any  inquiries  that  came  into  you  for 
these  debentures,  for  a  quotation  on  the  market,  what 
market,  did  you  quote  ? 

###**«#### 

The  Witness :  During  what  period  ? 

Bv  Miss  Antell : 

•* 

2591  Q.  During  November,  1943. 

The  Trial  Examiner:  He  testified  at  the  last  ses¬ 
sion  that  he  quoted  about  the  same  as  Gibbs  quoted. 

The  Witness:  That  is  right.  During  the  month  I  gen¬ 
erally  quoted  the  same  as  Gibb  &  Company. 

By  Miss  Antell : 

Q.  Did  you  ever  bid  higher  than  the  quotations  that  you 
gave  to  Gibb  &  Companv  for  these  bonds  during  November, 
1943?  A.  No. 

Q.  Are  you  certain  of  that,  Mr.  Lann?  A.  Yes. 

Q.  How  about  your  offering?  Were  you  offering  bonds 
during  November  at  the  same  prices  which  you  had  given 
E.  H.  Gibb  &  Company  to  quote?  A.  Yes. 

Q.  Were  there  any  occasions  during  November,  1943, 
when  you  received  inquiries  for  bonds  and  you  turned  those 
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inquiries  over  to  E.  H.  Gibb  &  Company?  A.  That  isn’t 
clear  to  me. 

Q.  Did  you  ever  turn  over  any  of  your  inquiries  that  you 
received  for  Phoenix  debentures  to  Gibb  &  Company  to 
handle  ?  A.  No. 

Q.  Did  you  ever  inform  E.  H.  Gibb  &  Company  of  any 
inquiries  that  you  had  received  for  Phoenix  deben- 

2592  tures?  A.  No. 

######*##• 
By  Miss  Antell : 

Q.  Did  you  ever  ask  E.  H.  Gibb  &  Company  to  communi¬ 
cate  with  any  brokers  or  persons,  to  ask  them  whether  they 
had  any  interest  in  Phoenix  debentures?  A.  Only  to  follow 
through  any  inquiries  that  they  may  have  received. 

Q.  What  did  you  tell -  A.  Or  as  a  result  of  inquiries 

which  they  had  received. 

Q.  What  did  you  tell  E.  H.  Gibb  ?  A.  When  ? 

Q.  During  the  time  that  E.  H,  Gibb  &  Company  appeared 
with  quotations  on  your  behalf,  what  did  you  tell  them  with 
respect  to  any  inquiries?  Did  you  ask  them  to  follow  them 
up,  and  in  what  way?  A.  That  is  too  general  a  question.  I 
think  you  will  have  to  either  clarify  it  or  be  a  little  more 
specific. 

Q.  W7hat  instructions,  if  any,  did  you  ever  give  E.  II. 
Gibb  &  Company  with  respect  to  following  up  any  in- 

2593  quiries  that  they  had  received?  A.  No  general  in¬ 
structions.  I  asked  them  to  reflect  all  calls  that  they 

may  have  received  as  a  result  of  their  listings,  and  if,  as  a 
result  of  any  call  that  they  reflected  to  me,  I  had  occasion 
to  want  them  to  call  back  again  at  some  later  time,  I  would 
call  them  and  say,  “You  told  me  you  had  a  call  from  so  and 
so.  Call  them  back  and  see  if  he  has  any  real  interest.” 

Q.  Do  you  recall  any  particular  broker  or  individual  that 
you  asked  E.  H.  Gibb  &  Company  to  call  back  and  find  out 
whether  they  had  any  real  interest?  A.  There  were  one  or 
two  occasions. 
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Q.  When  were  those  occasions  that  von  recall?  A.  1 
don’t  recall  specifically. 

Q.  Do  you  recall  any  names  of  any  individuals  you  asked 
them  to  call  up?  A.  As  a  result  of  his  telling  me  of  their 
inquiries  ? 

Q.  Eight.  A.  I  believe  Masterson  on  one  or  two  occa¬ 
sions,  and  Pennington,  Colket  on  one  occasion.  There  have 
been  other  occasions ;  I  don ’t  know. 

Q.  As  of  December  1st,  1943,  what  was  M.  S.  Wien  & 
Company’s  position  in  this  security? 

Mr.  Prager:  The  document  in  evidence  shows  that,  Mr. 
Examiner,  I  object  to  the  question. 

The  Trial  Examiner:  We  allowed  the  other  ques- 

2594  tions  on  the  subject.  We  may  as  well  allow  that. 

The  Witness:  $17,150  worth  of  the  bonds,  par 

value. 

By  Miss  Antell : 

Q.  I  call  your  attention,  Mr.  Lann,  according  to  the  rec¬ 
ords  that  are  now  in  evidence,  that  the  firm  of  M.  S.  Wien  & 
Company  effected  no  transactions  in  Phoenix  debentures 
between  November  18,  1943,  and  December  2,  1943;  is  that 
correct  ?  A.  Yes. 

Q.  Will  you  tell  me  why  you  raised  your  quotation  to  E. 
H.  Gibb  &  Company,  as  it  appeared  under  date  of  December 
2nd,  1943,  to  32  bid,  37  offered?  A.  Raised  it  from  what? 

Q.  From  two  at  35  offered,  which  had  appeared  since 
November  18,  1943,  under  E.  H.  Gibb  &  Company.  A. 
Raised  it  from  the  quotation  of  December  1st,  of  30-35? 

Q.  That  is  right,  to  32-37.  A.  In  the  first  place,  I  was 
willing  to  pay  32  and  sell  at  37  on  November  2nd. 

Q.  You  had  17  bonds,  as  you  told  us,  at  that  time,  which 
you  had  been  offering  since  November  18,  at  35?  A.  That 
is  not  correct. 

Q.  Well,  you  had  made  an  offering  of  some  of  those 

2595  bonds  at  35  since  November  18,  is  that  correct?  A. 
I  can ’t  even  say  that  that  is  correct. 
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Q.  Well,  you  had  offered  two  bonds  at  35  through  E.  Ii. 
Gibb.  A.  When? 

Q.  From  November  18th  through  December  1st,  is  that 
correct? 

Mr.  Prager:  With  the  exception,  Mr.  Examiner,  that  I 
call  your  attention  to  November  23,  where  there  is  no 
amount  of  bonds  offered,  according  to  the  exhibit. 

Miss  Antell:  We  will  take  that  correction,  Mr.  Prager. 

The  Trial  Examiner:  There  is  no  use  asking  him  to  con¬ 
firm  what  the  exhibit  shows. 

By  Miss  Antell : 

Q.  That  offering  that  you  made  through  E.  H.  Gibb  & 
Company,  of  two  bonds  at  35,  that  was  a  firm  offering,  was 
it  not?  A.  By  “firm”  you  mean  “the  firm’s  offering”  or 
“a  firm  offering”. 

Q.  A  firm  offering.  A.  Yes. 

Q.  Will  you  tell  me  why,  on  December  2,  1943,  you  raised 
your  offering  price  to  37?  A.  I  didn’t  want  to  sell  any 
more - 

2596  The  Trial  Examiner:  Why  not  ask  him  first  why 
he  withdrew  his  firm  offer  of  two  bonds? 

By  Miss  Antell : 

Q.  Did  you  withdraw  your  firm  offer  of  two  bonds  at  35? 
A.  No,  I  had  sold  one  bond  at  35  on  December  2nd. 

The  Trial  Examiner:  Isn’t  it  a  fact  that  where  you  quote 
prices  without  a  number  of  bonds,  you  merely  express  an 
interest? 

The  Witness :  A  willingness  to  trade  at  least  one  bond  at 
that  price. 

By  Miss  Antell : 

Q.  When  did  you  change  your  quotation  to  32-37?  A. 
Sometime  after  or  around  noon  of  December  2nd. 

Q.  When  did  your  trade,  your  sale  of  one  bond  at  35  take 
place?  A.  At  2:00  o’clock  on  December  2nd. 

Q.  So  that  by  2:00  o’clock  your  quotation  was  32-37,  is 
that  correct?  A.  That  is  correct. 
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Q.  At  the  time  you  changed  your  quotation  to  32-37,  you 
had  not  yet  effected,  had  you,  the  transaction  sale  at  35,  is 
that  correct?  A.  That  is  correct. 

Q.  Had  you  withdrawn,  at  12:00  o’clock,  your  offering 
of  two  bonds  at  35,  when  you  gave  the  quotation  to 

2597  Gibb  of  32-37?  A.  Yes. 

Q.  Now,  will  you  tell  us  why  you  raised  your  offer¬ 
ing  on  December  2nd  from  35  to  37  ?  A.  You  want  the  cir¬ 
cumstances  under  which  I  raised  it  ? 

Q.  Tell  us  why  you  raised  it,  yes.  A.  On  the  morning  of 
December  2nd,  Mr.  Feltman,  of  Mitchell  &  Company,  had  a 
conversation  with  me  regarding  Phoenix  bonds.  He  had 
asked  me  what  my  market  was.  I  told  him  my  market  then 
was  30-35  and  had  indicated  that  I  would  be  willing  to  pay 
more.  I  told  him  that  I  would  be  willing  to  pay  more  if  any 
actual  bonds  came  into  the  market.  A  short  while  later,  Mr. 
Arehard,  at  Gibb  &  Company,  told  me  that  Mitchell  was 
calling  and  bidding  him  32^2  or  33 for  a  couple  of  bonds. 
He  maintained  his  offering  price  of  35  and  Mitchell  didn’t 
buy  them.  It  was  shortly  after  that  that  I  had  him  raise 
his  quotation  to  32-37. 

Q.  May  I  interrupt  you  at  that  point  ?  Why  did  you  at 
that  point  raise  your  quotation?  A.  Before  you  interrupt 
me — 32-37,  and  I  believe  I  told  him  to  offer  one  bond  only. 

Q.  Why  did  you  raise  your  quotation  at  that  time?  A.  I 
can  only  guess  that  it  was  due  to  the  fact  that  Mitchell  had 
bid  him,  as  I  said,  either  32  V4  or  33^4  and  showed  an 

2598  inclination  to  buy  some  bonds,  that  in  addition  to  the 
fact  that  I  was  still  willing  to  pay  32  myself. 

Q.  Why  did  you  raise  your  offering  at  that  time  to  37  ? 
The  Trial  Examiner:  He  already  explained  it.  Do  you 
want  him  to  repeat  it? 

Miss  Antell:  He  has  only  explained  why  he  raised  his 
bid.  He  hasn’t  explained  why  he  raised  his  offering  at  that 
time. 

The  Trial  Examiner :  He  told  about  the  37  price  and  then 
he  added  that  one  of  the  reasons  why  he  had  the  37  price 

was  because  he  decided  he  was  willing  to  pay  32. 

*#**•••••• 
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2599  Q.  Did  you  make  it  a  practice,  Mr.  Lann,  when  bids 
came  into  you,  or  bids  came  into  E.  H.  Gibb  &  Com¬ 
pany  for  bonds  which  were  higher  than  the  bid  that  you 
were  showing  at  that  time,  that  you  would  raise  your  bid 
accordingly?  A.  I  didn’t  make  any  practice  of  that,  but  if 
I  was  willing  to  pay  more,  I  would  bid  higher. 
**#*«**«#* 

2601  Q.  Mr.  Lann,  I  call  your  attention  to  the  quota¬ 
tions  that  appeared  under  the  name  of  E.  H.  Gibb  & 

Company  as  of  November  17  and  November  18,  1943,  re¬ 
spectfully,  in  Commission’s  Exhibit  2A.  Will  you  tell  me 
why  you  made  a  jump  of  3  points  in  your  bid  on  that  day 
and  a  similar  jump  of  3  points  in  your  offering  of  that  day? 
A.  A  jump  of  3  points - 

Q.  Well,  I  call  your  attention  to  the  quotations  that  ap¬ 
peared  for  E.  H.  Gibb  &  Company  on  November  17,  a  bid  of 
27  and  an  offering  of  32.  I  also  call  your  attention  to  the 
quotations  of  F.  H.  Winter  &  Company  on  that  day  of  23, 
and  of  Mitchell  &  Company  a  bid  of  26V^.  I  now  ask  you 
why  you  raised  your  bid  from  27  on  November  17  to  30  on 
November  18,  and  your  offering  from  32  to  35  on  those  two 
respective  dates?  A.  The  same  reasons  apply  there  that 
1  gave  you  before.  I  was  willing  to  pay  3  points  higher  for 
two  bonds  and  I  was  only  willing  to  sell  two  bonds  5  points 
higher  than  my  bid. 

Q.  Was  there  any  special  information  you  had  on  those 
respective  dates  that  caused  you  to  be  willing  to  pay 

2602  3  points  more  than  you  were  willing  to  pay  the  day 
before?  A.  Not  that  I  recall,  but  I  may  have  re¬ 
ceived  some  information  from  Mr.  Jaffin  then  that  might 
have  influenced  me  in  wanting  to  pay  3  points  higher  for 
some  bonds. 

Q.  Were  you  guided  in  any  way  in  the  quotations  that 
you  asked  E.  H.  Gibb  &  Company  to  insert  that  day,  on 
November  18, 1943,  by  the  listings  of  any  other  broker?  A. 
Not  particularly. 

Q.  During  the  whole  month  of  November  were  you  guided 
in  any  way,  in  the  listings  which  you  showed  through  E.  H. 
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Gibb  &  Company,  by  the  listings  of  any  other  brokers  who 
appeared  in  the  Sheets  ?  A.  There  may  have  been  one  of  a 
dozen,  or  one  of  three  or  four  influencing  factors,  but  I  was 
not  particularly  guided  by  the  quotations  in  the  Sheets. 

*#•*«••**• 

2603  By  Miss  Antell : 

Q.  Will  you  tell  me  why  you  paid  E.  H.  Gibb  & 
Company,  in  the  transaction  of  November  18,  a  point  com¬ 
mission?  A.  There  was  no  set  commission  or  compensa¬ 
tion  agreed  upon  between  us.  I  paid  them  a  quarter  of  a 
point  when  it  suited  me,  a  half  point  on  other  occasions,  a 
point  on  others. 

Q.  What  were  you  guided  by,  if  anything,  in  the  amount 
of  commission  that  you  allowed  to  E.  H.  Gibb  &  Company 
on  any  particular  trade?  A.  My  generosity,  I  believe,  was 
only  guided  by  my  feelings  on  the  particular  day  X  did  the 
trade. 

2604  Q.  And  that  was  purelv  arbitrarv,  Mr.  Lann?  A. 
Yes. 

Q.  You  told  us,  I  believe,  Mr.  Lann,  that  you  had  occa¬ 
sion  to  talk  to  Mr.  Feltman  concerning  Phoenix  debentures 
on  December  2, 1943.  Did  you  mention  Phoenix  debentures 
to  him  or  did  he  mention  it  to  you?  A.  He  called  me  that 
morning. 

Q.  Did  he  call  you  specifically  with  reference  to  Phoenix 
debentures  ?  A.  I  believe  so. 

Q.  What  did  he  ask  you  concerning  Phoenix  debentures  ? 
A.  I  don’t  recall  the  specific  question  or  conversation,  but 
in  general  he  asked  me  what  was  doing  in  that  security  and 
asked  me  general  statistical  questions.  I  answered  them. 

Q.  Did  he  inform  you  why  he  was  inquiring?  A.  No. 

Q.  Did  he  mention  whether  he  was  attracted  at  that  time 
to  the  security  by  reason  of  a  rise  in  price,  as  reflected  in 
the  National  Daily  Quotation  Sheets  ?  A.  No. 

Q.  Did  he  indicate  any  interest  to  you  at  that  time?  A. 
No  particular  interest,  just  the  interest  to  know,  to  discuss 
the  general  picture. 
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Q.  What  information  did  you  give  him  at  that  time  con¬ 
cerning  the  security?  A.  Whatever  information  I 

2605  had  available.  Briefly,  about  the  liquidating  status 
of  the  company,  about  the  sale  of  the  properties,  the 

tender  notice  possibilities,  and  the  business  developments. 
When  he  asked  me  the  market,  1  indicated  the  market  and 
indicated  my  interest  in  buying  some  bonds. 

Q.  Did  he  indicate  that  he  had  any  offerings  on  hand  at 
that  time?  A.  No. 

Q.  Did  you  ask  him  for  any  offerings?  A.  No,  except 
that  I  indicated  I  would  be  willing  to  buy  some.  Even 
though  the  market  was  quoted  35-35, 1  indicated  I  would  be 
willing  to  pay  a  little  better  for  bonds. 

Q.  Did  you  give  any  indication  of  how  much  better  you 
would  be  willing  to  pay?  A.  No. 

Q.  Did  you  ask  Mr.  Feltman  at  that  time  to  reflect  to  you 
any  offerings  he  might  have?  A.  No. 

Q.  Did  you  indicate  to  him  what  size,  what  amount  of 
bonds  you  would  be  interested  in  acquiring?  A.  No. 

Q.  Did  you  indicate  to  him  that  you  were  interested  in 
acquiring  more  than  a  few  bonds  at  the  prices  that  you  told 
him  at  that  time  you  were  willing  to  pay?  A.  No. 

#  #  *  #  *  #  *  #  #.* 

2606  Q.  Why  did  you  tell  him  that  you  were  interested 
in  acquiring  bonds  at  higher  prices?  A.  In  answer 

to  a  question  about  the  market. 

Q.  Did  Mitchell  at  that  time  ask  you  for  any  bonds? 
A.  No. 

Q.  Did  you  tell  him  at  that  time  that  you  were  offering 
any  bonds  ?  A.  I  told  him  my  market  was  30-35. 

Q.  Did  you  tell  him  how  many  bonds  you  were  willing  to 
sell  at  35?  A.  No.  He  didn’t  ask  me  and  I  didn’t  tell  him. 

********** 

2609  By  Miss  Antell : 

On  December  2nd,  1943,  when  you  confirmed  the 
trade  with  E.  H.  Gibb  &  Company,  did  you  know  at  that 
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time  that  Mitchell  &  Company  had  made  the  purchase  of 
that  bond? 

Mr.  Prager:  Objection. 

The  Trial  Examiner :  Overruled. 

The  Witness:  Yes. 

By  Miss  Antell : 

Q.  Did  you  thereafter  call  up  Feltman?  Did  you  there¬ 
after  ask  Feltman  why  he  had  not  purchased  the  bond  from 
you?  A.  No. 

Q.  Did  you  have  any  occasion  to  discuss  with  Feltman,  at 
any  time  on  December  2nd,  1943,  why  he  did  not 

2610  purchase  the  bond  from  you?  A.  On  December 
2nd? 

Q.  Yes,  why  he  did  not  purchase  the  bond  from  you?  A. 
No. 

Q.  Did  you,  on  December  2nd,  1943,  tell  Feltman  that  the 
bond  he  had  purchased  from  E.  H.  Gibb  &  Company  was 
your  bond?  A.  No. 

Q.  Did  you  ask  Gibb  &  Company,  at  the  time  they  re¬ 
ported  the  inquiry  from  Mitchell  &  Company,  or  at  the  time 
they  reported  the  sale  of  that  bond  to  Mitchell  &  Company — 
did  you  inquire  whether  Mitchell  &  Company  had  any 
further  interest  in  the  bonds  ?  A.  They  told  me  at  the  time 
of  the - 

Q.  Who  is  “they”?  A.  Gibb  &  Company.  That  is 
Archard  told  me  at  the  time  that  Feltman  wanted  to  buy 
two  bonds  at  35.  I  told  him,  “Just  sell  him  one  at  35  and 
offer  him  the  other  one  at  37,  no  cheaper.” 

Q.  Why  did  you  raise  the  price  of  the  second  bond  to  37 
at  that  time?  A.  I  didn’t  care  to  sell  more  than  one  bond 
at  35. 

Q.  Why  did  you  offer  him  the  one  bond  at  that  time 
at  35? 

Mr.  Prager:  May  we  have  the  time  fixed,  Mr.  Ex¬ 
aminer? 

2611  The  Trial  Examiner:  l  suppose  because  he  was 
going  to  sell.  We  are  going  backwards  on  this. 
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By  Miss  Antell: 

Q.  Let  us  find  out  why  you  even  offered  him  one  bond  at 
35,  in  view  of  the  fact  that  you  had  changed  your  market 
to  37. 

Mr.  Prager:  That  is  why  it  is  so  important  to  fix  the 
time,  Mr.  Examiner.  The  witness  has  testified  that  in  the 
morning  his  market  was  30-35. 

By  Miss  Antell : 

Q.  When  were  you  informed  by  E.  H.  Gibb  &  Company 
that  Mitchell  had  asked  for  two  bonds  at  35?  A.  At  about 
2 :00  o  ’clock. 

Q.  At  that  time,  why  did  you  only  offer  him  one  bond  at 
35?  A.  By  that  time  the  market — Gibb’s  market  was  32-37, 
and  it  was  simply  because  he  had  previously  quoted  him 
30-35  that  I  condescended  to  have  him  sell  one  bond  at  35.  I 
didn’t  care  to  sell  the  other  bond  below  37. 
*##*#**##* 

2612  By  Miss  Antell : 

Q.  Had  you  changed  that  quotation  between  the 
time  it  appeared,  or  any  time  on  the  morning  of  December 
2nd  up  to  12:00  o’clock? 

Mr.  Prager:  I  object.  The  witness  has  testified  about 
this  already. 

The  Trial  Examiner:  I  will  overrule  that  objection. 

The  Witness :  That  quotation  had  nothing  to  do  with  his 
market  on  December  2nd.  That  indicated  his  market  on 
December  1st.  His  market  on  December  2nd  may  have  been 
given  to  him  at  10:00  o’clock,  11:00  o’clock,  9:00  o’clock,  or 
12:00  o’clock.  I  don’t  know  when,  but  the  market  given  to 
him  was  predicated  on  circumstances  prevailing  in  the 
morning  of  December  2nd. 

By  Miss  Antell : 

Q.  The  Sheets  dated  December  1,  1943,  were  re- 

2613  ceived  by  brokers  when?  A.  On  the  morning  of 

December  2nd. 
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Q.  So  that  as  of  the  morning  of  December  2nd,  the  quota¬ 
tion  of  E.  H.  Gibb  &  Company,  according  to  the  Sheets,  was 
two  bonds  bid  at  30  and  two  bonds  offered  at  35,  is  that 
correct? 

Mr.  Prager:  That  isn’t  a  correct  statement. 

Miss  Antell:  As  they  appeared  in  the  Sheets? 

The  Witness :  The  quotation  in  the  Sheets  dated  Decem¬ 
ber  1st,  issued  to  the  brokers  on  December  2nd,  showed  that 
Gibb  &  Company  were  willing  to  buy  on  December  1st,  or  at 
least  at  the  time  they  placed  those  quotations  in  the  Sheets 
two  bonds  at  30  and  sell  two  bonds  at  35. 

By  Miss  Antell : 

Q.  And  that  was  the  quotation  you  had  given  to  E.  H. 
Gibb  &  Company,  wasn’t  it?  A.  Sometime  on  Decem¬ 
ber  1st. 

•  ***•*•**# 

2614  Q.  When  you  gave  the  quotation  of  two  bonds  bid 
at  30  to  E.  H.  Gibb  &  Company  on  December  1st,  that 
was  a  firm  bid  for  two  bonds  at  that  price  and  an  offering 
of  two  bonds  at  the  price  indicated,  is  that  correct?  A. 
That  was  a  firm  bid  for  two  bonds  at  30  and  a  firm  offer  of 
tw^o  bonds  at  35  at  the  time  they  were  given  that  quotation. 

Q.  Did  you  ever  change  that  with  Gibb  &  Company  to 
only  one  bond  offered  at  35  ? 

Mr.  Prager :  May  I  have  the  time  ? 

Bv  Miss  Antell : 

•> 

Q.  At  any  time  thereafter  from  the  time  you  gave  them 
that  quotation  to  the  time  it  was  changed  to  32-37  ?  A.  Yes, 
while  negotiating  the  trade  with  Mitchell  &  Company  the 
following  day,  December  2nd,  I  exercised  my  prerogative 
and  privilege  to  change  my  quote  and  only  told  him  to  sell 
one  bond,  not  to  offer  one  bond.  His  market  was  32-37,  but 
when  Mitchell  made  him  a  bid  of  35  for  two  bonds,  I  told 
him  to  sell  one  only  at  that  price  and  offer  him  an  additional 
one  bond  at  37. 
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Q.  Do  you  know  whether,  prior  to  that  time,  Gibb  &  Com¬ 
pany  had  offered  Mitchell  &  Company  two  bonds  at 
2615  35,  in  quoting  a  market  to  Mitchell? 


The  Witness:  The  morning  of  December  2nd,  when 
Mitchell  had  called  for  their  market,  they  had  given  them  a 
market  of  30-35  and  Mitchell  had  bid,  according  to  the  re¬ 
port  given  to  me  by  Gibb  &  Company,  32 or  33^  for  two 
bonds. 

By  Miss  Antell: 

Q.  The  question  1  asked  you  was  whether,  in  quoting  the 
market  to  Mitchell  &  Company  on  the  morning  of  December 
2nd,  they  had  indicated  they  were  offering  two  bonds  at 
35?  A.  I  can’t  tell  you  whether  they  did,  but  in  answer  to 
his  bid  of  33^  for  two  bonds  or  321/£  for  two  bonds,  I  told 
him  to  offer  two  bonds  at  35. 


2616  Q.  Will  you  tell  me  why  you  paid  Mitchell  &  Com¬ 
pany,  or  were  willing  to  pay  Mitchell  &  Company 

35V2  on  December  3rd?  A.  I  paid  them  35*4  because  they 
offered  it  to  me  at  35^. 

2617  Q.  You  knew  that  was  your  own  bond  that  you 
were  buying  back,  did  you  not?  A.  I  presumed  it 

was. 

Q.  Did  you  not  tell  Mitchell  &  Company  at  that  time  that 
you  knew  that  he  had  purchased  a  bond  the  day  before  at 
35?  A.  Yes. 


Q.  So,  you  did  know  it  was  your  own  bond  which 
2618  you  were  purchasing  back?  A.  I  did  not  know;  I 
presumed  it  was. 

Q.  Why  were  you  willing  to  pay  Mitchell  &  Company 
35^2  on  that  occasion?  A.  I  let  him  understand  at  the  time 
that  I  knew  or  imagined  he  was  trying  to  chisel  a  trade 
between  brokers  on  the  Street,  and  I  was  satisfied  to  take  it 
off  his  hands ;  I  was  satisfied  to  buy  it  at  his  price. 
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Q.  You  gave  him  half  a  point  above  the  price  at  which 
he  had  purchased  a  bond  the  day  before,  did  you  not?  A. 
I  paid  him  35^. 

Q.  Which  was  one-half  a  point  above  the  price  at  which 
he  had  purchased  it  from  Gibb  the  day  before,  is  that  cor¬ 
rect?  A.  If  this  was  the  bond,  if  he  had  not  bought  any 
other  bonds  any  place  else,  and  this  was  the  only  bond  he 

had  bought,  your  presumption  is  correct. 

*#*#***##■* 

Q.  What  were  you  bidding  for  bonds  at  that  time,  on 

December  3rd?  A.  I  believe  32.  To  the  best  of  mv  rccol- 

•> 

lection,  our  market  that  morning  was  32-37. 

*####•#*** 

2619  Q.  Did  Mitchell  indicate  to  you  that  he  was  anxi¬ 
ous  to  dispose  of  that  bond  at  that  time  ?  A.  He  did 
not  indicate  whether  he  was  anxious  or  not.  He  offered 
me  a  bond. 

##*#*•*••# 

2622  By  Miss  Antell : 

Q.  Let  us  see  if  we  can  straighten  this  out.  The 
quotation,  as  it  appeared  in  the  sheets  under  date  of  Decem¬ 
ber  2nd — 32-37 — that  quotation  first  was  received,  or  the 
sheets  showing  that  quotation  were  first  received  on  the 
morning  of  December  3rd,  is  that  correct?  A.  That  is 
correct. 

Q.  And  on  the  morning  of  December  3rd,  up  to  approxi¬ 
mately  12:00  o’clock,  or  until  new  listings  were  submitted, 
the  quotation,  so  far  as  E.  H.  Gibb  &  Company  was  con¬ 
cerned,  as  it  appeared  in  the  sheets,  was  still  32-37,  is  that 
correct?  A.  You  are  saying  two  different  things. 

Mr.  Prager:  There  wasn’t  any  sheet  that  showed  any 
other  quotation  than  32-37  except  the  sheet  bearing  date  of 
December  2nd. 

By  Miss  Antell : 

Q.  And  that  was  the  only  sheet  that  was  available  to  the 
brokers  all  through  the  day  of  December  3rd,  1943?  A. 
Yes.  That  is  the  only  sheet  dated  December  2nd. 
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Q.  And  they  had  no  other  sheet  for  listings  except 

2623  that  one  sheet  all  through  the  day  of  December  3rd? 
A.  That  was  the  only  sheet,  dated  December  2nd. 

They  may  have  had  thousands  of  others,  as  we  have,  every 
other  day,  previous. 

Q.  But  there  was  no  other  sheet  subsequent  to  that  De¬ 
cember  2nd  sheet  which  was  available  during  the  day  of 
December  3rd,  1943  ?  A.  No. 

Q.  During  the  course  of  December  3rd,  and  particularly 
the  morning  of  December  3rd,  did  you  change  the  quotation 
with  E.  H.  Gibb  &  Company,  which  they  were  then  showing 
of  32-37?  A.  What  makes  you  presume  they  were  show¬ 
ing  32-37  then  ? 

Q.  That  was  their  listing,  Mr.  Lann,  in  the  sheet  of  De¬ 
cember  2nd,  which  they  had. 

Mr.  Prager:  Just  a  minute.  May  I  object  to  the  ques¬ 
tion  because  the  record  in  evidence,  Exhibit  No.  3,  shows 
that  there  must  have  been  a  change  because  there  was  a 
transaction  at  a  different  price.  The  question  that  Miss 
Antell  is  asking  is,  therefore,  contrary  to  the  evidence. 

Miss  Antell:  It  is  not  contrary  to  the  evidence.  There 
was  no  other  transaction  on  December  3rd  with  E.  H.  Gibb 
&  Company. 

Mr.  Prager:  That  is  not  what  you  asked,  Miss 

2624  Antell.  You  asked  if  there  was  a  change  in  the  quo¬ 
tations. 

Miss  Antell:  I  asked  him  whether  he  had  changed  the 
quotations  that  he  gave  to  E.  H.  Gibb  &  Company  of  32-37. 

Mr.  Prager :  That  is  the  thing  that  I  am  objecting  to. 

By  Miss  Antell : 

Q.  Did  you  give  E.  H.  Gibb  &  Company,  during  the  morn¬ 
ing  of  December  3rd,  any  other  quotation  than  the  one 
they  appeared  to  be  listed  with,  of  32-37?  A.  I  do  not 
understand  the  question. 

Q.  Did  you,  during  the  morning  of  December  3rd,  1943, 
give  E.  H.  Gibb  &  Company  a  new  quotation  other  than 
32-37?  A.  You  want  to  know”  what  quotation  I  gave  them 
on  the  morning  of  December  3rd,  1943? 
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Q.  Yes.  A.  I  gave  them  a  quotation  of  34-38. 

Q.  Why  did  you  change  the  quotation  to  34-38?  A.  I  was 
prepared  to  buy  at  34,  and  I  was  prepared  to  sell  at  38. 

Q.  Did  you  give  Gibb  the  quotation  of  34-38  before  12 :00 
o’clock  on  December  3rd,  1943?  A.  I  believe  so. 

Q.  Did  you  give  them,  also,  the  offering  of  38  be- 

2625  fore  12 :00  o  ’clock  on  December  3rd,  1943  ?  A.  I  just 
said  I  believe  so. 

Q.  Did  you  get  any  inquiry  from  Masterson  &  Company 
for  bonds  on  December  3rd,  1943?  A.  Yes. 

Q.  With  whom  did  you  talk,  and  tell  us  what  your  con¬ 
versation  was?  A.  Mr.  Young  of  Masterson  called  me  at 
about  11 :30  that  morning  and  told  me  that  his  trading  de¬ 
partment  had  checked  the  market  in  Phoenix  Silk  bonds 
and  reported  to  him  that  the  offerings  were  rather  small. 
He  had  an  interest  in  buying,  he  said,  a  block  of  bonds; 
couldn’t  I  help  him  out  and  sell  him  a  block?  I  told  him 
that  if  it  would  help  him,  as  a  personal  favor  to  him,  I 
would  give  him  a  block  of  my  bonds ;  that  if  he  would  have 
his  trading  department  call  up  Birnbaum  &  Company,  they 
would  tell  him  how  many  I  had  and  the  price.  He  thanked 
me  and  that  was  all  as  far  as  that  is  concerned. 

Q.  Had  the  trading  department  of  Masterson  &  Company 
called  you  that  morning  to  ask  you  for  any  bonds?  A. 
They  may  have ;  I  am  not  sure  about  that,  Miss  Antell. 

Q.  Do  you  know  Mr.  Eagan?  A.  Yes. 

Q.  You  know  he  is  connected  with  Masterson  &  Com¬ 
pany?  A.  Yes. 

2626  Q.  Did  Mr.  Eagan  call  you  for  some  bonds  that 
morning?  A.  I  said  that  they  may  have;  I  am  not 

sure.  I  am  sure  he  did  not  ask  me  what  Mr.  Young  had 

asked  me ;  that  is,  if  he  called  me. 

##*##***** 

2627  By  Miss  Antell : 

Q.  On  December  3rd,  prior  to  the  call  from  Mr.  Young, 
had  you  indicated  or  made  any  offering  of  any  amount  of 

bonds  approximating  15  bonds  ? 

#*•*•**#*• 


587 


A.  On  December  3rd? 

Q.  Yes,  on  December '3rd.  A.  No. 

Q.  When  Young  telephoned  you  and  inquired  about - 

A.  May  I  interrupt  you?  I  want  to  be  sure  I  answered  the 
right  question  again.  Will  you  repeat  the  question  Miss 
Antell  just  asked  me  ? 

The  Trial  Examiner:  She  asked  you  whether,  on  De¬ 
cember  3rd,  you  had  offered  those  bonds  to  anybody  else. 

The  Witness :  Is  that  the  question,  whether  I  had  offered 
them  or  whether  I  had  shown  any  indication  to  sell  ? 

The  Trial  Examiner :  Let  us  read  the  question. 

(The  question  was  read  by  the  reporter.) 

2628  A.  (Continuing)  No,  I  did  not  even  offer  it  then. 
By  Miss  Antell : 

Q.  You  say  you  did  not  even  offer  it  then?  A.  That  is 
correct. 

The  Trial  Examiner:  That  is  right,  he  told  them  to  call 
up  Bimbaum. 

By  Miss  Antell : 

Q.  Did  you  offer  the  15  bonds  at  that  time  to  Mr.  Young? 
A.  No. 

Q.  Did  Mr.  Young  at  that  time  discuss  price  with  you? 
A.  No,  neither  price  nor  amount. 

##•******# 

2629  Q.  Did  you  tell  him  at  that  time  that  he  could  have 
a  block  of  your  bonds  ?  A.  Yes. 

Q.  Did  you  tell  him  how  many  bonds  he  could  have? 
A.  No. 

#**••••**« 

Q.  Why  did  you  refer  him  to  Bimbaum  &  Company  for 
those  bonds,  Mr.  Lann?  A.  I  wanted  to  give  Birnbaum  & 
Company  a  trade. 

Q.  Why  did  you  consider  it  a  personal  favor  to 

2630  Young  to  give  him  your  bonds?  A.  If  it  were  not  a 
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personal  favor,  I  was  not  inclined  to  sell  that  many  bonds. 
##•***•*** 

Q.  Did  you  know  for  whom  these  bonds  were  intended 
that  Mr.  Young  was  asking  you  about?  A.  Yes. 

Q.  For  whom  was  that  ?  A.  Masterson  &  Company. 

2632  By  Miss  Antell : 

Q.  Did  you  ever  express  an  opinion  to  Mr.  Young,  at  the 
time  you  first  discussed  Phoenix  debentures  with  him — 
withdrawn.  When  did  you  first  discuss  Phoenix  debentures 
with  Mr.  Young?  A.  I  believe  it  was  sometime  in  October, 
1943. 

2633  Q.  At  that  time,  did  you  express  an  opinion  as  to 
the  potential  value  of  Phoenix  debentures?  A.  At 

that  time  he  told  me  somebody  else  had  expressed  some 
opinion  to  him  and  he  came  to  me  to  check  the  statistical 
and  current  data. 

Q.  What  did  Mr.  Young  tell  you  at  that  time  with  respect 
to  what  he  had  been  told  of  the  value  of  Phoenix  bonds?  A. 
I  don’t  recall;  I  only  told  him  what  I  knew  about  the  pic¬ 
ture. 

Q.  Did  you  at  that  time  express  your  opinion  of  what  you 
thought  the  potential  value  of  Phoenix  debentures  was?  A. 
The  potential  liquidating  value,  I  believe,  was  discussed. 

Q.  And  what  did  you  express  concerning  the  potential 
liquidating  value  of  Phoenix  debentures  in  October,  1943, 
when  you  talked  to  Young?  A.  I  believe  the  figure  we  dis¬ 
cussed  was  somewlieres  between  50  and  75  per  cent  of  the 
face  value. 

Q.  Did  you  express  any  value  at  that  time  with  respect  to 
the  Allentown  property? 

Mr.  Prager :  There  were  two  Allentown  properties. 

Miss  Antell:  One  had  been  sold  earlier;  the  remaining 
Allentown  plant,  the  main  plant. 

A.  I  believe  we  discussed  the  potential  value  of  that 
remaining  property. 
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2634  By  Miss  Antell : 

Q.  What  value  did  you  place  at  that  time  and  give 
to  Mr.  Young?  A.  I  believe  I  mentionel  something  between 
$125,000  and  $150,000,  as  my  estimate  of  that  property. 

Q.  Did  you  discuss  with  Mr.  Young  at  that  time  the  basis 
of  your  evaluation  of  that  property?  A.  I  believe  I  told 
him  that  that  was  the  principal  expressed  to  me  by  someone 
who  knew  a  good  deal  about  it,  meaning  Mr.  Jaffin,  and  our 
own  estimates. 

Q.  Did  you  tell  him  what  the  basis  of  your  own  estimates 
was?  A.  I  don’t  exactly  recall ;  I  may  have. 

Q.  What  did  you  tell  him?  What  was  the  basis  of  your 
estimate  ? 

The  Trial  Examiner:  Which  question  do  you  want  an¬ 
swered  ? 

By  Miss  Antell : 

Q.  What  was  the  basis  of  your  estimate  at  that  time  ?  A. 

I  based  my  estimate  on  the  information  given  to  me  by  Mr. 

Jaffin,  at  which  time  I  learned  of  the  results  of  the  sale  of 

the  other  two  pieces  of  property. 
#**#•«**** 

2643  Q.  Had  Mr.  Jaffin  previously  told  you,  as  stated  in 
Commission’s  Exhibit  22,  that  the  remaining  Allen- 

2644  town  plant  is  a  large  plant  and  is  very  old?  A.  And 
is  excellently  located. 

Q.  Had  he  given  you  all  that  information? 

Mr.  Prager:  I  think  counsel  should — may  I  ask  counsel 
through  you,  Mr.  Examiner,  not  to  read  just  part  of  the 
Exhibit? 

Miss  Antell :  I  was  coming  to  the  rest  of  the  part.  I  was 
asking  him  part  by  part. 

Mr.  Prager:  I  think  that  method  has  been  fairly  dis¬ 
cussed  generally. 

By  Miss  Antell : 

Q.  Had  he  told  you  that  the  plant  was  a  very  old  plant? 
A.  He  gave  me  a  general  idea  of  the  property  that  he  had 
gotten  from  conversations  with  Mr.  Tilt. 
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Q.  Had  he  told  you  that  that  property  was  under  a  very 
dangerous  water  hazard,  as  stated  in  Commission’s  Ex¬ 
hibit  22?  A.  He  told  me  that  that  property  was  subject  to 
a  water  hazard,  was  excellently  located,  and  he  had  been 
trying  to  arrange  a  mortgage  from  an  insurance  company 
for  those  properties  also. 


2645  Q.  Did  you  arrange  with  Mr.  Percy  Cohen  to  look 
over  the  Allentown  property?  A.  I  did. 

Q.  Do  you  know  whether  Mr.  Cohen  did  look  over  that 
Allentown  property?  A.  He  reported  to  me  that  he  had. 

Q.  What  did  he  report  to  you  with  respect  to  the  Allen¬ 
town  property?  A.  He  just  confirmed  what  I  knew  about 
the  property  and  told  me  he  couldn’t  use  it  for  his  own  mill. 
He  mentioned  the  names  of  a  few  mills  that  he 

2646  thought  it  might  be  useful  for,  and  also  told  me  that 
if  he  learned  of  anybody  else  that  might  be  looking 

for  a  mill  of  this  type,  he  would  be  very  happy  to  call  it  to 
my  attention. 

Q.  In  what  business  is  Mr.  Percy  Cohen?  A.  In  the  knit¬ 
ting  business. 

Q.  He  is  located  where  ?  A.  In  Allentown. 

Q.  Did  you  send  Mr.  Percy  Cohen  down  as  a  prospective 
purchaser,  or  possible  prospective  purchaser  of  that  prop¬ 
erty?  A.  Yes. 

Q.  Did  Mr.  Cohen  express  to  you  what  value  he  placed 
upon  the  property? 

Mr.  Prager:  I  object. 

The  Trial  Examiner :  Overruled. 

The  Witness:  I  believe  he  confirmed  my  estimate  of  the 
value  of  the  property. 

By  Miss  Antell : 

Q.  At  that  time,  did  you  place  a  separate  valuation  upon 
the  remaining  Allentown  property?  A.  Yes. 

Q.  What  was  that  valuation?  A.  The  same  thing,  about 
$125,000  to  $150,000. 
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Q.  Did  Mr.  Cohen  give  you  any  additional  information 
with  respect  to  the  water  hazard,  the  age  of  the  building,  the 
salability  of  the  building,  other  than  you  had  re- 
2647  ceived  from  the  company  or  Mr.  Jaffin. 

The  Trial  Examiner:  What  do  you  mean?  Are 
you  inferring  that  Mr.  Cohen  gave  him  the  same  informa¬ 
tion? 

Miss  Antell :  I  am  asking  him,  did  he  give  him  any  addi¬ 
tional  information  that  he  had  not  already  received? 

The  Trial  Examiner:  Did  he  give  any  additional  infor¬ 
mation  than  that  which  you  have  already  told  us  ? 

The  Witness:  None,  except  that  he  mentioned  the  names 
of  some  people  that  he  thought  might  be  interested  in 
purchasing  the  property. 


2648  Q.  You  mentioned  that  you  discussed  with  Mr. 
Young,  around  October  1943,  a  potential  liquidating 

2649  value  of  approximately  60  or  70  for  those  bonds? 
A.  50  or  75. 

Q.  Did  you  discuss,  in  October  1943,  with  any  person 
other  than  Mr.  Young,  that  liquidating — potential  liquidat¬ 
ing  value  of  50  to  75  for  those  bonds?  A.  Yes,  I  believe  I 
discussed  that  with  Mr.  Prescott. 

Q.  Anybody  else?  A.  I  believe  I  discussed  it  with  Mr. 
Gropler. 

Q.  Anybody  else?  A.  I  don’t  recall. 

Q.  Did  you  mention  that  to  Mr.  Feltman  at  any  time 
between  October  and  December  1943?  A*  I  believe  I  gave 
him  a  general  idea  of  that  in  my  discussion  of  December 
2nd,  the  morning  I  mentioned,  when  we  discussed  the  bonds. 

Q.  Did  you  give  that  potential  liquidating  value  to  Luck- 
hurst  &  Company  or  anybody  connected  with  that  firm?  A. 
I  may  have;  I  don’t  recall. 

Q.  Did  you  give  that  to  E.  H.  Gibb  &  Company?  A.  I 
don’t  believe  I  ever  discussed  the  value  behind  this  security 
with  Gibb. 

Q.  Did  you  give  that  potential  liquidating  value  to  Mr. 
Monte?  A.  I  don’t  recall  discussing  that  with  him. 
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2650  Q.  Do  you  recall  anybody  else  to  whom  you  men¬ 
tioned  — 

The  Trial  Examiner:  He  has  already  said  he  doesn’t 
recall  anybody  else. 

By  Miss  Antell : 

Q.  Did  you  express  to  all  of  these  persons  that  you  have 
mentioned  the  valuation  of  $125,000  to  $150,000  for  that  re¬ 
maining  Allentown  property,  sometime  during  the  period 
from  October  1943,  through  December  1943?  A.  I  believe 
I  did  in  some  form  or  other. 

Q.  Did  you  make  any  offerings  or  show  any  offerings  of 
bonds,  at  any  time  other  than  the  time  you  effected  transac¬ 
tions  with  these  persons,  to  Mr.  Young  of  Masterson  & 
Company;  to  Mr.  Prescott  or  to  Mr.  Gropler,  or  to  Mr. 
Feltman  during  the  period  from  October  through  Decem¬ 
ber  1943?  A.  I  believe  I  may  have. 

Q.  Do  you  recall  any  particular  occasion  when  you  showed 
or  made  such  offerings  to  any  of  these  persons?  A.  I  be¬ 
lieve  I  previously  testified  that  I  offered  bonds  to  Feltman 
of  Mitchell  &  Company  sometime  in  November.  I  think  I 
had  occasion  to  offer  bonds — I  think  it  was  Warren  York 
through  E.  H.  Gibb  during  this  period.  There  may  have 
been  several  other  occasions. 

Q.  Did  you  make  such  offerings  to  Masterson  &  Com¬ 
pany?  A.  I  believe  so. 

2651  Q.  And  to  Prescott?  A.  I  believe  so. 

Q.  And  these  were  on  occasions  other  than  when 
you  effected  transactions  with  them?  A.  Yes. 

Q.  When  was  the  occasion  when  you  made  an  offering  of 
bonds  to  Warren  York  &  Company?  A.  I  don’t  recall  the 
exact  time. 

Q.  Approximately?  A.  Sometime  during  October  and 
November. 

Q.  What  were  the  circumstances  thereof?  What  offering 
did  you  make?  A.  I  don’t  recall  the  details.  They  either 
were  in  the  sheets  or  had  called  Gibb,  and  as  a  result  of  that, 
I  had  Gibb  make  them  an  offering. 
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Q.  What  offering  was  it?  A.  I  don’t  know  whether  it 
was  one  or  five  or  ten  bonds,  in  the  low  twenties.  No  deal 
was  consummated. 

Q.  Was  it  as  many  as  twenty  bonds,  Mr.  Lann?  A.  I 
said  I  don’t  know  whether  it  was  one,  five,  ten,  or  twenty. 

Q.  Do  you  recall  around  what  price  you  made  that 
offering? 

'Mr.  Prager :  He  just  stated  it. 

The  Witness:  The  low  twenties. 

«****••*«# 

2665  By  Miss  Antell: 

Q.  You  indicated  you  had  some  reason  why  you 
made  no  change  in  quotations  from  December  15th  through 
December — no  change  in  your  bids  from  December  14th 
through  December  17th.  Why  was  that?  A.  There  was  no 
change  in  the  quotation  from  December  3rd  to  December 
31st.  You  want  to  know  why  there  was  no  change?  There 
is  no  reason  for  no  change. 

Q.  Mr.  Lann,  beginning  with  December  18th,  did  you  in¬ 
struct  E.  H.  Gibb  &  Company  to  put  in  OW-BW?  A.  I  be¬ 
lieve  so. 

A.  All  the  quotations,  as  they  appeared  during  December 
for  E.  H.  Gibb  &  Company,  were  pursuant  to  your 

2666  instructions,  is  that  correct?  A.  I  think  so. 

Q.  Will  you  tell  me  wdiy  you  instructed  E.  H.  Gibb 
&  Company  to  put  in  quotations,  beginning  with  December 
18th,  of  OW-BW?  A.  I  don’t  know  the  special  reason  for 
my  having  them  do  that,  although  I  am  pretty  confident 
there  was  no  change  in  the  market. 

Q.  I  call  your  attention  to  a  trade  that  you  effected  on 
December  15th,  with  Masterson  &  Company,  wherein  you 
purchased  four  bonds  from  Masterson  &  Company  at  38; 
and  also  a  trade  on  December  15th,  wherein  you  purchased 
$500  face  amount  of  bonds  from  Rose  Sindel  at  37 ;  also  on 
December  17th,  wherein  you  purchased  two  bonds  from  E. 
Waterbury  &  Company  at  37 ;  and  again  to  the  sale  to  Pres¬ 
cott  on  December  16th  of  two  bonds  at  40^.  Does  that 
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refresh  your  recollection  as  to  whether  you  changed  your 
bid  and  offering  price  during  December,  1943?  A.  No. 

Mr.  Prager:  I  object  to  the  question.  Miss  Anted  has 
left  out  a  purchase  of  bonds  at  34*4  in  the  period,  appear¬ 
ing  on  Exhibit  3  under  date  of  December  16. 

The  Trial  Examiner:  She  can  leave  out  anything  she 
wants.  What  she  did  serve  did  not  serve  to  refresh  his 
recollection  about  something  else. 

The  Witness :  It  only  confirms  purchases  and  sales 

2667  I  made.  It  does  not  indicate  any  change  in  my 
quotations. 

By  Miss  Antell : 

Q.  Will  you  tell  me  how,  if  you  were  quoting  a  35  bid 
in  December  1943,  you  purchased  four  bonds  from  Master- 
son  &  Company  on  December  16th  at  38?  A.  Most  likely 
they  offered  me  some  bonds  in  between  my  bid  and  asked 
price  and  I  accepted. 

Q.  How  about  your  purchase  from  E.  Waterbury  &  Com¬ 
pany  at  37  on  December  17th?  A.  The  same  applies. 

Q.  Will  you  explain  how  you  happened  to  sell  Prescott 
two  bonds  at  401/*>  on  December  16th,  in  view  of  your  offer¬ 
ing,  through  E.  H.  Gibb  on  December  16th,  at  39? 

Mr.  Prager:  I  object. 

The  Trial  Examiner :  Overruled. 

The  Witness:  In  view  of  my  offering  at  what? 

By  Miss  Antell : 

Q.  At  39,  as  it  appears  in  Commission’s  Exhibit  A. 

Mr.  Prager:  I  object  to  that. 

The  Trial  Examiner:  What’s  the  date  of  that? 

Mr.  Prager :  2A  in  the  National  Quotation  Sheets.  That 
doesn’t  show  any  offering  to  Prescott. 

(Discussion  off  the  record). 

The  Witness:  I  can  only  guess.  I  can’t  recall  the 

2668  exact  transaction.  I  believe  I  told  him  my  market 
was  only  good  for  one  bond  and  he  indicated  he 

wanted  to  buy  two  bonds.  I  told  him  the  cheapest  I  would 
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sell  him  two  bonds  was  40%.  It  was  agreeable  and  he  ac¬ 
cepted  them. 

By  Miss  Antell: 

Q.  Did  you  offer  him  one  bond  at  39?  A.  I  believe  so. 

Q.  But  he  preferred  to  take  the  two  bonds  at  40%  ?  A. 
That’s  the  only  answer  I  can  give  you. 

Q.  I  understood  you  to  say,  Mr.  Lann,  the  reason  you — 
one  of  the  reasons  you  asked  E.  H.  Gibb  &  Company  to  ap¬ 
pear  with  specific  prices,  while  you  continued  with  OW-BW, 
was  so  that  E.  H.  Gibb  &  Company  could  handle  some  of  the 
details  and  inquiries  for  you  and  that  specific  prices  would 
attract  more  inquiries  than  the  OW-BW,  is  that  correct? 

Mr.  Prager :  I  object  to  that. 

The  Trial  Examiner:  I  sustain  the  objection.  Don’t 
paraphrase  the  testimony. 

By  Miss  Antell : 

Q.  Was  one  of  the  reasons  that  you  gave  specific  prices 
to  E.  H.  Gibb  &  Company  because  you  believed  that  thereby 
you  would  divert  a  certain  number  of  inquiries  to  E.  H. 
Gibb  &  Company  and  thus  avoid  handling  the  details  of 
such  inquiries?  A.  That  was  one  of  the  reasons  for  having 
them  in  the  sheets. 

2669  Q.  Was  that  one  of  the  reasons -  A.  Specific 

prices  were  given  because  I  was  prepared  to  buy  and 
sell  at  the  prices  I  gave  them  at  any  specific  time. 

Q.  Was  one  of  the  reasons  why  you  gave  them  specific 
prices  is  that  you  felt  that  that  would  divert  some  of  the 
inquiries  to  them?  A.  Yes. 

Q.  Will  you  tell  me  why  you  changed  your  quotations 
through  E.  H.  Gibb  &  Company  in  December,  beginning 
with  December  18,  1943,  and  continuing  through  January, 
1944,  to  OW-BW,  in  view  of  the  statement  that  you  just 
made? 

Mr.  Prager :  I  object  to  that. 

The  Trial  Examiner:  Overruled.  Strike  out  “in  view  of 
the  statement  you  just  made.”  Just  answer  the  question 
without  that. 


The  Witness :  The  question  is  why  I  asked  them — or  why 
I  had  them  go  in  OW-BW ? 

By  Miss  Antell : 

Q.  Why  you  had  them  changed  to  OW-BW.  A.  I  don’t 
know  any  special  reason.  I  just  wanted  them  apparently 
from  that  period  on  to  reflect  all  inquiries  to  me  without 
any  specific  amounts  or  prices  in  the  sheets. 

Q.  Previously  you  had  asked  them  to  reflect  all  inquiries 
to  you  also?  A.  That  is  right. 

2670  Q.  And  during  the  time  that  they  were  appearing 
with  OW-BW,  did  you  give  them  specific  quotations 
to  quote  when  inquiries  came  in? 

Mr.  Prager:  I  object  to  that.  We  have  been  all 
through  it. 

The  Trial  Examiner :  Overruled. 

The  Witness :  When  inquiries  came  in,  I  instructed  them 
what  to  quote. 


2671  By  Miss  Antell : 

Q.  I  call  your  attention,  Mr.  Lann,  that  in  your  quota¬ 
tions  through  E.  H.  Gibb  &  Company,  as  they  appeared  in 
the  sheets,  except  for  one  occasion  on  November  17,  those 
quotations  were  always  with  a  size  of  market. 

The  Trial  Examiner:  Why  don’t  you  ask  him  this  way: 
Why  following  December  1st  of  1943,  he  caused  Gibbs  to 
quote  without  any  volume  ? 

Miss  Antell :  I  accept  your  suggestion,  Mr.  Examiner. 

The  Witness:  Because  I  was  only — I  wasn’t  prepared  to 
buy  any  specified  amount  of  bonds  nor  sell  any  specified 
amount  of  bonds  except  through  negotiation,  or  except  as  a 
result  of  negotiation,  and  asked  him  to  indicate  his  interest 
for  me  in  that  fashion  after  December  1st. 


2672  Q.  Will  you  tell  me  why,  on  December  31,  you  in¬ 
serted  a  specific  listing  of  35-40,  and  I  call  your  at- 
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tention  to  the  fact  that  that  was  the  first  specific  listing  that 
yon  made  in  these  bonds  since  October  15, 1943? 

2673  The  Trial  Examiner:  By  Wien  &  Company. 

Miss  Antell :  That  is  right. 

Mr.  Prager:  The  Commission’s  Exhibit  in  evidence,  Ex¬ 
hibit  2A,  on  which  Mr.  Lann  is  asked  this  particular  ques¬ 
tion,  has  the  explanation  right  there.  I  object  to  the  ques¬ 
tion. 

The  Witness:  I  don’t  know  whether  I  can  use  that  an¬ 
swer  or  not. 

By  Miss  Antell : 

Q.  Will  you  give  us  your  explanation? 

The  Trial  Examiner:  I  sustain  the  objection.  It  is  on 
the  exhibit. 

Miss  Antell:  Mr.  Trial  Examiner,  I  think  I  am  entitled 
to  know  whether  that  was  the  reason  why  he  inserted  it. 

The  Trial  Examiner:  We  will  ask  him  that.  The  evi¬ 
dence  shows  that  that’s  the  reason.  If  you  want  to  inquire 
about  the  reason,  ask  him  about  it. 

By  Miss  Antell : 

.  Q.  Is  that  the  reason,  as  indicated  on  Commission’s  Ex¬ 
hibit  2A?  A.  Yes. 

2677  Q.  Did  Mr.  Jafiin  convey  to  you  what  had  occurred 
on  December  14,  1943,  during  his  meeting  with  the 

Directors  of  the  Phoenix  Silk  Corporation?  A.  He  told  me 
some  time  after  that  meeting. 

Q.  How  long  after  that  meeting,  would  you  say  it  was? 
The  Trial  Examiner:  Mr.  Jaffin  wasn’t  at  that  meeting, 
was  he? 

2678  Miss  Antell :  I  said  that  he  met  with  the  Directors. 
I  didn’t  mention  that  it  was  a  formal  meeting.  I  am 

using  the  word  “met”  in  its  accepted  sense  without  any 
legal  significance. 

The  Witness :  I  believe  he  told  me  about  it  the  next  day 
or  the  day  after  or  two  days  following. 
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By  Miss  Antell : 

Q.  The  information  that  you  received  from  Mr.  Jaffin 
with  respect  to  interest  and  the  possibility  of  tender,  or  the 
call  for  tender — did  you  give  that  information  to  Prescott. 
Young,  Gropler,  and  Mr.  Feltman? 

Mr.  Prager :  I  object  to  the  question.  It  is  repetitious:  it. 
is  too  broad. 

By  Miss  Antell : 

Q.  Did  you  give  that  information  to  any  of  these  per¬ 
sons?  A.  Yes. 

Q.  Did  you  give  it  to  all  of  these  persons?  A.  No. 

Q.  Which  of  these  persons  did  you  give  it  to?  A.  I  didn’t 
give  it  to  Feltman ;  I  gave  it  to  the  rest  of  them. 

•  •••••••** 

2686  Q.  Did  you  tell  him  why  you  were  interested  in 
getting  those  proxies  at  that  time?  A.  I  told  him 
that  Mr.  Jaffin  had  told  me  that  the  company  was  anxious 
to  get  all  the  proxies,  all  proxies  that  possibly  could  be  ob¬ 
tained  to  insure  a  quorum  at  the  meeting. 

•  •••••••** 

2691  Q.  Did  Mr.  Gropler  indicate  at  that  time  or  ex¬ 
press  a  desire  to  sell  or  take  his  customers  out  of  the 
bonds?  A.  I  don’t  know  exactly  what  time  or  what  date 
that  took  place,  but  shortly  before  the  meeting  he  told  me 
his  customers  wanted  to  sell  or  were  thinking  about  selling 
their  bonds.  I  suggested  that  he  wait  until  after  the 
meeting. 

•  ••••••••* 

2693  Q.  Did  Mr.  Jaffin  tell  you  that  he  would  represent 
you  at  that  meeting?  A.  Yes. 

Q.  Did  he  tell  you  that  he  would  also  represent  those  per¬ 
sons  to  whom  you  sold  bonds  and  from  whom  you  had  ob¬ 
tained  proxies?  A.  No. 

•  ••••••••• 
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2694  By  Miss  Antell : 

Q.  Prior  to  your  attending  the  meeting  of  March  8, 1944, 
did  you  discuss  the  Phoenix  situation,  or  the  matter  of  the 
inquiry  which  the  Commission  was  making  at  that  time  in 
Phoenix  bonds,  with  your  partners,  Mr.  Mel  Wien  and  Mr. 
Wynn?  A.  Yes,  we  had  some  comments. 

2695  Q.  With  both  partners  ?  A.  I  don ’t  recall  whether 
it  was  with  one  or  both. 

Q.  When  did  you  have  this  discussion?  A.  On  one  or 
two  occasions  from  January  on. 

Q.  On  the  first  occasion,  when  was  that,  would  you  say? 
A.  I  believe  when  it  first  started. 

Q.  With  whom  did  you  discuss  it  at  that  time?  A.  I 
think  with  Mr.  Mel  Wien. 

Q.  What  did  you  discuss?  What  did  you  say  and  what 
did  he  say?  A.  I  don’t  recall  the  exact  conversation,  but 
the  general  idea  was  that  we  wondered  what  it  was  all 
about. 

Q.  What  conclusion  did  you  arrive  at  in  your  discussion? 
A.  We  figured  that  there  either  was  some  error  in  the  in¬ 
vestigation  or  it  was  one  of  those  routine  checks. 

Q.  When  did  you  next  discuss  it  with  your  partners?  A. 
I  think  a  little  while  before  I — I  want  to  correct  that.  On 
the  occasions  of  my  discussions  with  you  at  the  Commission. 
Q.  When  was  that?  A.  I  don’t  recall  the  dates. 

Q.  Was  that  prior  to  the  meeting  of  March  8th?  A.  Yes. 
Q.  Was  that  in  the  early  part  of  March  1944?  A.  I  don’t 
know — between  January  and  March.  I  don’t  recall  the 
dates. 

2696  Mr.  Prager :  May  I  ask  Miss  Antell  to  state  for  the 
record  when  she  interviewed  Mr.  Lann  prior  to 

March  8, 1944? 

The  Trial  Examiner:  I  think  that  is  a  proper  question. 
Would  you  mind  stating  that? 

Miss  Antell :  In  the  early  part  of  March  1944. 

Mr.  Prager:  Was  there  only  one  occasion  or  more  than 
one? 
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Miss  Antell :  I  believe  Mr.  Lann  has  testified  to  a  number 
of  occasions  he  was  down  here. 

Mr.  Prager :  May  I  ask  Miss  Antell  to  state  if  it  was  more 
than  one  occasion  and  the  dates  ? 

The  Trial  Examiner :  I  think  that  is  a  proper  inquiry. 

Miss  Antell:  My  recollection  at  the  moment,  without 
checking  it,  is  that  it  was  on  two  or  three  occasions,  and 
respectively  on  March  1st,  2nd,  and  3rd. 

By  Miss  Antell : 

Q.  At  that  time  did  you  discuss  it  with  your  partners? 
A.  Yes. 

Q.  With  both  Mr.  Wynn  and  Mr.  Mel  Wien?  A.  I  know 
definitely  with  Mr.  Mel  Wien;  I  am  not  sure  whether  Mr. 
Wynn  was  present  during  these  discussions. 

Q.  Will  you  tell  us  what  you  discussed?  A.  We 
2697  discussed  what  had  transpired  at  my  discussions  with 
you.  He  was  uneasy  about  the  whole  thing.  We  still 
didn’t  know  what  it  was  all  about. 

Q.  What  conclusion  did  you  arrive  at?  A.  We  hoped  to 
find  out  soon  that  it  was  an  error. 

Q.  Did  Mr.  Mel  Wien  on  that  occasion  make  any  sugges¬ 
tion  with  respect  to  Phoenix  debentures?  A.  I  think  he 
mentioned  something  at  that  time.  Due  to  the  fact  that  he 
was  uneasy  or  nervous,  he  would  like  to  see  the  whole  thing 
cleaned  up,  if  it  was  at  all  possible,  to  eliminate  ourselves 
from  the  entire  picture,  as  long  as  there  was  still  some 
mystery  in  the  air  about  the  investigation.  That  is  about 
all. 

Q.  Did  he  make  any  suggestion  with  respect  to  how  you 
should  eliminate  yourselves  from  the  picture?  A.  I  don’t 
recall. 

Q.  Did  he  suggest  at  that  time  that  you  re-purchase  the 
bonds?  A.  No,  I  don’t  believe  he  said  that. 

Q.  Did  you  at  that  time  express  on  your  part  that  you 
should  re-purchase  the  bonds  from  the  customers  to  whom 
you  had  sold  them?  A.  No. 
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2700  Q.  Did  you,  at  any  time  prior  to  the  meeting  of 
March  8,  1944,  indicate  to  Mr.  Jaffin  that  you  would 

be  interested  or  were  considering  the  re-purchase  of  the 
bonds  from  the  customers  to  whom  you  had  sold  them? 
A.  No. 

Q.  Did  Mr.  Jaffin,  prior  to  that  meeting,  at  any  time  indi¬ 
cate  to  you  that  he  would  be  interested  in  acquiring  addi¬ 
tional  bonds?  A.  No. 

•  •*#*•***• 

Q.  How  long  did  you  remain  in  the  room  where  the  meet¬ 
ing  of  the  stockholders  was  held  in  Allentown,  on  March  8, 
1944?  A.  During  the  entire  meeting,  which  took  about  a 
little  over  half  an  hour,  I  imagine,  and  I  believe  about  an 
hour  after  the  meeting,  during  the  time  that  the  general 
discussions  were  taking  place. 

Q.  Did  all  the  persons  remain  during  that  whole  period? 
A.  During  the  meeting? 

Q.  And  during  the  discussion  that  followed.  A.  During 
the  meeting  everybody  remained. 

Q.  And  during  the  discussion  that  followed?  A. 

2701  After  the  meeting  there  were  occasions  when  some  of 
them  walked  out  of  the  room  and  came  back. 

Q.  But  with  respect  to  you,  did  you  remain  throughout? 
A.  Yes. 

Q.  In  the  course  of  the  discussion  which  you  mentioned 
took  place,  was  anything  said  about  the  $50,000  mortgage 
which  the  company  held?  A.  Yes,  I  believe  I  heard  discus¬ 
sion  about  that. 

Q.  And  tell  us  what  the  discussion  was.  A.  On  one  side, 
Mr.  Jaffin  was  discussing  the  reason  for  the  company  show¬ 
ing  that  item  as  a  current  asset,  where,  in  reality,  accord¬ 
ing  to  his  opinion,  it  should  have  been  a  deferred  asset,  or 
a  fixed  asset,  since  it  didn’t  mature  for  several  years.  He 
was  talking  at  that  time,  I  believe,  to  Mr.  Ludrof,  and  a 
general  debate  went  on  for  a  little  while. 

Q.  What  was  the  debate  about  ?  A.  About  that  item. 

Q.  Do  you  recall  what  it  was  about?  A.  Mr.  Ludrof  tried 
to  answer,  or  tried  to  give,  rather,  the  reason  for  that  entry. 
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Q.  Was  anything  said,  in  the  course  of  that  discussion 
about  the  mortgage,  how  much  had  been  paid  off,  how  much 
principal?  A.  I  believe  that  was  mentioned. 

2702  Q.  What  was  said?  A.  Something  like  $10,000 

or  $15,000  of  the  principal  had  been  paid  off. 

•  *•*###•## 

2709  Q.  Did  you,  in  the  course  of  the  discussion  on 
March  8,  1944,  while  in  Allentown,  also  discuss  the 

possibility  of  you  and  Jaffin  tendering  your  bonds?  A.  No, 
that  may  have  been  casually  mentioned  in  a  discussion 
about  what  might  take  place  at  some  indefinite  future 

2710  time  if  tenders  were  ever — or  when  tenders  might 
ever  be  called  for. 

Q.  What  did  you  and  Mr.  Jaffin  say  with  respect  to  your 
tendering  your  bonds  ? 

•  *##****## 

The  Witness:  I  think  Mr.  Jaffin  mentioned  something 
about  it  being  a  good  gesture  if  as  many  bonds  as  possible 
would  be  tendered  to  help  out  the  company  at  whatever 
future  time  tenders  might  be  discussed  or  called. 

By  Miss  Antell : 

Q.  What  did  you  say  with  respect  to  tendering  your 
bonds?  A.  I  don’t  believe  I  joined  in  that  discussion  at 
that  time.  I  think  I  was  busy  talking  to  one  or  two  other 
men.  I  just  faintly  recall  hearing  something  about  that. 

Q.  Did  you  make  the  suggestion  in  the  course  of  the  dis¬ 
cussion  that  the  Directors  should  turn  in  their  bonds  upon 
tender?  A.  I  don’t  recall  saying  anything  like  that. 

Q.  Was  anything  said,  do  you  recall?  A.  I  just  told  you 

everything  that  I  recall  being  said  about  bonds  and  tenders. 

#••••**•## 

2711  Q.  Did  you  have  any  discussion  at  that  time,  on 
March  8,  1944,  with  regard  to  how  many  bonds  the 

company  might  or  could  get  in  on  a  tender,  a  call  for  tender? 
A.  No. 

#*•••••••• 
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2713  Q.  You  knew  Mr.  Gillespie  to  be  the  attorney  for 
the  company?  A.  Yes. 

Q.  Did  you  talk  to  him  about  the  form  of  tender?  A.  I 
don’t  believe  I  discussed  the  form  of  tender  with  anybody. 

Q.  Was  there  any  discussion  about  the  form  of  tender? 
A.  I  don’t  recall  hearing  that;  it  may  have  been  discussed 
by  one  of  the  other  groups  while  I  was  there. 
#«*•*#**## 

2718  Q.  Did  you  suggest  to  Mr.  Young  that  he  ought  to 
sell  those  bonds  which  his  customers  held  ?  A.  No. 

Q.  Did  you  suggest  to  Mr.  Prescott  that  it  would  be  de¬ 
sirable  to  sell  the  bonds  which  his  customers  held?  A.  No. 

Q.  Did  you  suggest  that  to  Mr.  Gropler  ?  A.  No. 

•  ******•#« 

2719  Q.  Did  you  inform  them  that  you  were  re-purchas¬ 
ing  the  bonds  from  those  customers?  A.  I  informed 

them — X  didn’t  even  inform  them;  I  just  purchased  them.  1 
had  a  discussion  with  Mel  Wien  on  my  return  from  Allen¬ 
town. 

Q.  What  was  that  discussion?  A.  I  told  him  that  I  might 
find  it  necessary,  after  reporting  what  had  transpired  at  the 
meeting,  or  might  have  to  be  prepared  to  purchase  some  or 
all  of  these  bonds.  His  answer,  as  I  explained  before  was, 
“Anything  you  do  is  all  right  with  me.” 
##**#*#*! *  # 

Q.  Did  you  tell  Mr.  Young,  or  Mr.  Yokeman,  or  Mr. 
Eagan,  or  Mr.  Prescott,  or  Mr.  Gropler,  that  the  Directors 
would  consider  a  bid  of  $50,000  ?  Did  you  tell  any  of  these 
persons  ? 

Mr.  Prager:  May  I  have  the  question  read,  please? 
(Whereupon  the  question  was  read  by  the  reporter.) 

By  Miss  Antell : 

Q.  Did  you  tell  any  of  these  persons  the  Directors  of 
Phoenix  Silk  Corporation  would  consider  a  bid  of 

2720  $50,000  for  the  remaining  Allentown  property?  A. 
No. 
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Q.  I  am  referring,  of  course,  to  the  time  when  you  dis¬ 
cussed  with  them  what  had  transpired  at  the  meeting  of 
March  8,  1944,  or  the  discussion  that  followed  ?  A.  My  an¬ 
swer  covers  that. 

Q.  Did  you  tell  any  of  these  persons  that  the  company 
had  approximately  $71,000  in  cash  and  quick  assests  avail¬ 
able  for  the  purchase  of  Phoenix  debentures  without  stock 
upon  tender?  A.  No. 

Q.  Did  you  tell  any  of  these  persons  that  the  company 
intended,  shortly  after  the  stockholders’  meeting,  to  issue 
a  call  for  tenders?  A.  No. 

*•#*•*•**# 

2723  Re-direct  Examination 
By  Mr.  Prager : 

Q.  Mr.  Lann,  you  testified  as  to  the  monthly  volume  of 
business  of  M.  S.  Wien  &  Company  from  July  1,  1943,  to 
June  30,  1944.  Can  you  tell  us  approximately  what  per¬ 
centage  of  that  volume  you  do  personally  or  have  done  in 
that  period?  A.  I  handle  about  50  per  cent  of  the  business 
of  the  firm,  maybe  a  little  more  or  a  little  less. 

Q.  And  that  varies  from  period  to  period  and  month  to 
month?  A.  I  generally  average  about  50  per  cent  of  the 
business  of  the  firm. 

##•*••*«#*> 
2763  Irving  Gold 

was  called  as  a  witness  in  behalf  of  the  Commission  and 
first  having  been  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Miss  Antell : 

Q.  Will  you  please  state  your  full  name  and  address.  A. 
Irving  Gold,  109  East  153  Street,  Bronx,  New  York. 

Q.  What  is  your  occupation?  A.  Bond  trader  and  ten 
per  cent  partner  of  P.  F.  Fox  and  Company. 

Q.  How  long  have  you  been  a  trader  for  P.  F.  Fox  and 
Company?  A.  I  would  say  between  16  and  18  years. 
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Q.  Is  it  among  your  duties,  Mr.  Gold,  to  arrange  for  the 
listings  in  the  National  Daily  Quotation  Service  Sheets? 
A.  I  do  the  National  Daily  Quotation  Sheets  at  the  end  of 
each  month  and  every  once  in  a  while  Mr.  Fox  will  super¬ 
vise  me. 

Q.  I  mean  the  National  Bond  Summary.  A.  That  is 
right. 

Q.  I  show  you  page  1413  of  the  National  Corporation 
Bond  Summary,  Volume  59,  the  issue  of  January,  1944, 
covering  a  period  from  July  1st,  1943  to  January  1st,  1944, 
the  same  being  the  original  of  Respondent  ’ s  Exhibit 

2764  W.  Did  you  arrange  for  the  listing  of  P.  F.  Fox  and 
Company,  New  York,  under  date  of  December  30, 

1943,  as  it  appears  on  that  page  under  Phoenix  Silk  Cor¬ 
poration  debentures  ?  A.  I  put  that  listing  in.  That  is  just 
a  means  of  advertising.  It  is  a  routine  that  each  bond 
trader  around  Wall  Street  would  bring  in — I  mean  it  is  a 
matter  of  advertising.  I  could  either  have  taken  that  out 
of  the  sheets  or  might  have  made  a  call.  As  far  as  the  “L”, 
that  is  only  a  monthly  listing.  As  far  as  an  “E”,  that 
would  be  a  daily  listing  quotation. 

Q.  The  “E”  represents  the  quotations  as  they  appear  in 
the  National  Quotation  Sheets?  A.  Yes,  ma’am. 
##*•*••*#* 

2765  Q.  Will  you  tell  us  how  you  arrived  at  the  par¬ 
ticular  listing  which  you  inserted  under  date  of  De¬ 
cember  30,  1943  of  25  at  35  and  25  at  37?  A.  Just  a  pro¬ 
cedure,  had  no  position  in  it  whatsoever.  It  is  just  that 
someone  opened  up  the  book  and  I  might  have  shown  my 
interest  so  I  can  get  these  calls  coming  into  me.  If  they 
did  call  me,  I  might  say  I  did  have  an  interest  in  these  bonds 
sometime  ago  and  I  might  have  something  now,  but  I  would 
have  to  go  out  and  check,  but  I  had  nothing  real  whatsoever, 
because  if  they  called  me  by  the  book,  if  I  have  no  position, 
I  would  have  to  go  out  and  check  my  open  market. 
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Q.  Where  did  you  obtain  those  particular  figures?  A. 
I  probably  got  it  out  of  the  book  by  taking  each 

2766  monthly  bond  summary.  I  might  have  taken  the 
month  before  to  look  what  might  have  been  said 

there  and  then  look  in  the  sheets,  and  then  I  would  go  in 
and  make  my  market  accordingly,  but  no  ideas — that  is  my 
own  idea  as  far  as  putting  in  the  size,  which  meant  nothing. 
#########* 

Miss  Antell:  In  lieu  of  calling  various  other  brokers 
whose  names  appeared  in  Respondent’s  Exhibit  “  W  ”,  I 
now  ask  whether  the  respondent  will  stipulate  that  as  to 
any  of  the  brokers  named  in  said  exhibit,  with  the  letter 
“L”  appearing  thereafter  and  who  have  not  testified,  that 
if  they  were  called  as  witnesses  they  would  testify  that 
their  listing  for  Phoenix  debentures  in  the  National  Bond 
Summary,  Volume  59,  for  the  date  of  January  1st,  1944, 
and  covering  the  period  from  July  1st,  1943  to  January  1st, 
1944,  was  merely  a  form  of  advertising. 

Mr.  Prager:  I  would  stipulate  that  that  is  merely  a  form 
of  advertising  and  I  would  like  to  add  that  it  designates  an 
interest. 

The  Trial  Examiner:  Well,  the  brokers  who  have  testi¬ 
fied  did  testify  that  they  were  in  there  for  advertis- 

2767  ing  purposes  and  that  their  advertisement  desig¬ 
nated  an  interest. 

Miss  Antell:  I  object  to  your  Honor’s  statement  that  it 
designated  an  interest  as  such,  without  describing  the  form 
of  that  interest.  That  interest  was  merely  to  attract  such 
bids  or  offers  they  might  get  through  their  listing  in  the 
National  Bond  Summary  for  Phoenix  debentures,  but  they 
had  no  definite  interest  as  such  at  the  time  of  their  listing. 

The  Trial  Examiner:  Well,  without  defining  the  word 
“interest”,  my  observation  was  that  Mr.  Currie  testified 
it  represented  an  interest.  Mr.  Fox  testified  it  represented 
an  interest,  and  I  think,  in  fairness  to  both  sides,  the  stipu¬ 
lation  should  be  that  it  was  for  advertising  purposes  and 
represented  an  interest  on  the  part  of  all  the  people  who 
were  listed  on  this  exhibit. 
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Miss  Antell :  I  would  like  that,  however,  defined,  the  word 
“interest”,  that  they  had  no  definite  existing  interest  by 
way  of  either  order  or  inquiry  at  the  time  such  listing  was 
inserted  under  the  date  of  such  listing. 

**•**•••«• 

2769  The  Trial  Examiner:  Let’s  strike  out  all  the  con¬ 
versation  about  this  exhibit  so  far.  It  is  not  going  to 

be  helpful  to  the  record. 

As  I  understand  it,  both  counsel  are  willing  to  stipulate 
that  if  the  various  persons  named  in  Exhibit  W,  other  than 
those  who  have  already  testified  here,  were  called,  they 
would  testify  that  their  insertion  of  a  quote  in  Exhibit  W 
was  merely  for  .advertising.  On  that  you  both  agree,  is  that 
right? 

Miss  Antell :  Yes. 

Mr.  Prager :  That  is  right. 

The  Trial  Examiner:  Mr.  Prager ’s  suggestion  that  you 
also  stipulate  that  all  those  persons  would  likewise  testify 
that  the  insertion  expressed  an  interest  in  the  security,  will 
you  stipulate  that? 

Miss  Antell :  No.  I  don’t  stipulate  that.  The  difficulty  is 
in  the  meaning  of  that  word.  I  am  willing  to  stipulate  that 
they  were  interested  in  obtaining  business  in  Phoenix 
debentures. 

The  Trial  Examiner:  With  that  qualification,  is  that  all 
right? 

Mr.  Prager :  I  will  accept  it. 

The  Trial  Examiner:  Does  that  cover  it? 

2770  Miss  Antell.  Yes. 

****#••*•• 
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PHOENIX  SILK  CORPORATION 
DEBENTURE  5%  BONDS  DUE  1968 
_ WITH  STOCK _ 


DATA  FBOK  NATIONAL  DAILY  QUOTATION  SERVICE 


F.  H. 

Date  K. 3. Wien  Winter 

1943  A  Co.  A  Co. 


.  1 

19 

23 

18 

22 

2 

19 

23 

18 

22 

4 

19 

24 

18 

22 

5 

19 

24 

18 

22 

6 

19 

24 

7 

19 

23 

8 

OW 

BW 

18 

22 

9 

OW 

BW 

18 

22 

11 

OW 

BW 

18 

22 

13 

OW 

BW 

17 

22 

14 

OW 

BW 

17 

22 

IS 

19 

24 

18 

22 

16 

OW 

BW 

20 

24 

18 

OW 

BW 

20 

24 

19 

OW 

BW 

20 

24 

20 

OW 

BW 

19 

24 

21 

OW 

BW 

19 

24 

22 

OW 

BW 

19 

24 

23 

OW 

BW 

19 

24 

25 

ow 

BW 

19 

24 

26 

OW 

BW 

19 

24 

27 

ow 

BW 

20 

26 

28 

ow 

BW 

20 

26 

29 

ow 

BW 

20 

26 

30 

ow 

BW 

20 

25 

E.  h.  Mitchell  Warren  W, 

Qlbb  fc  Co.  A  Co.  York  A  C0t 


■ 

i 


20 

6  920 
20 


K.  S.  F.  H. 


Date 

943 

V/len 
&  Co. 

Winter 

A  Co. 

E.H.Glbb 

A  Co. 

Nov.  1 

OW 

BW 

20 

25 

3 

ow 

BW 

21 

26 

4 

ow 

BW 

21 

25 

5 

ow 

BW 

21 

25 

$3500 

$1000 

&22 

027 

6 

ow 

BW 

21 

25 

3500 

1000 

022 

027 

8 

ow 

BW 

21 

25 

3500 

1000 

U22 

027 

9 

ow 

BW 

21 

25 

3500 

1000 

022 

027 

10 

ov; 

BW 

21 

25 

12 

ow 

BW 

23 

_ 

3500 

1 

9 

029 

23  1/2 

13 

ow 

BW 

23 

— — 

3500 

2 

O 

029 

23  1/2 

15 

ow 

BW 

23 

— 

26 

30 

16 

ow 

BW 

23 

— 

20  26 

2031 

17 

ow 

BW 

23 

— 

27 

32 

18 

ow 

BW 

25 

—  — 

20  30 

2035 

19 

ow 

BW 

26 

20  30 

2035 

20 

ow 

BW 

25 

20  30 

2035 

22 

ow 

BW 

25 

20  30 

2035 

23 

ow 

BW 

25 

W 

30 

35 

24 

ow 

BW 

25 

20  30 

2035 

26 

ow 

BW 

25 

20  30 

2036 

27 

ow 

BW 

25 

— 

20  30 

2035 

29 

ow 

BW 

25 

— 

20  30 

2035 

30 

ow 

BW 

25 

— 

20  30 

2035 

Mitchell 

A  Co. 

Warren 

W.York 

4  °?t 

Howell  o. 
Arohard 
>  Oo. 

21  — 

21  — 

21 

21  — 

1 

| 

21  — 

21  — 

1 

i 

ro 

H 

I 

1 

i 

OW 

25  1/4  — 

21  — 

25  1/4  — 

22  — 

25  1/4  — 

26  1/4  — 

26  1/2  — 

27  1/2  — 

OW 

OW  ~ 

7500  — 

OW 

7500  — 

OW 

7500  — 

OW 

i 

i 

i 


ID 


618 


M.  8*  *  F*  H.  || E •  H. 

T'<\ts  :  Vlen  jj  Winter  [i&lbb  Mltohell  f,E.  T, 

j4Z  &  Co,  i  tc  Co.  ’8  Co. _ &  Co.  ;  Vaterbury  A  Co. 


Deo.  1 

'OY 

BY 

25 

2 

OV 

BY 

25 

3 

OY 

BY 

OY 

4 

OY 

BY 

OW 

6. 

OV 

BY 

OY 

7 

OV 

BY 

OW 

8 

OV 

BY 

OW 

9 

OY 

BY 

OY 

lo 

OV 

BY 

OV 

11 

OY 

BY 

OW 

13 

OW 

14 

OY 

BY 

OV 

15 

OY 

BY 

OV 

16 

OY 

BY 

OW 

17 

OV 

BY 

OY 

18 

OY 

BY 

OV 

20 

OV 

BY 

ow 

21 

OV 

BY 

OV 

22 

OY 

BY 

OY 

23 

OY 

BY 

OV 

24 

OY 

BY 

OW 

27 

OV 

BY 

ow 

28 

OV 

BY 

OV 

29 

OV 

BY 

OW 

30 

ow 

BY 

ow 

31 

35* 

40 

OV 

2030  . 

'2035 

32 

1  37 

4032 

BY 

•  34 

38 

OV 

BY 

34 

39 

OV 

BY 

_ 

ow 

BY 

34 

39 

OY 

BY 

34 

39 

OV 

BY 

34 

39 

OV 

BY 

34 

39 

OY 

BY 

34 

39 

BY 

34 

39 

BY 

35 

40 

BY 

__ 

— 

OY 

BY 

35 

39 

OW 

BY 

35 

39 

OV 

BY 

OW 

BY 

OV 

BY 

__ 

—— 

OV 

BY 

ow 

BY 

OY 

BY 

OV 

BY 

OV 

BY 

ow 

BY 

OW 

BY 

ow 

BY 

OY 

BY 

ow 

BY 

OY 

BY 

ow 

BY 

ow 

BY 

ow 

BY 

OV 

BY 

BY 

OV 

BY 

BY  1/1 

BY 

BY 

BY 

BY 


BY 

BY 

OW 

BY 

BY 

OW 

BY 

BY 

BY 

OW 

BY 

BY 

BY 

BY 

BY 

BY 

BY 

BY 

BY 

BY 

BY 


•Netional  Quotation  Service  urged  dealer#  to  make  as  many  price 
listings  as  possible  for  December  31  Issue  since  that  Is  used 
for  year  snd  appraisals* 


Date 

344 

a*.  a. 
Vlen 

A  Co. 

,  a  •  a. 

1  Winter 
&  Co. 

Mitchell 
&  Co. 

£•  H. 

G-lbb  &  Co 

J an.  3 

OY 

BY 

OW 

BY 

OW  ,  BY 

OW 

BY 

4 

OW 

BY 

OW 

BY 

OY  jBW 

5 

OW 

BY 

OW 

BY 

• 

OY 

BY 

6 

OV 

BW 

OW 

BY 

OY 

BY 

7 

ow 

BY 

ow 

BY 

8 

ow 

BW 

ow 

BY 

OV 

BY 

10 

ow 

BY 

OV 

BY 

11 

ow 

BY 

.... 

12 

ow 

BY 

ow 

BY 

13 

OV 

BW 

ow 

BY 

— 

— § 

14 

ow 

BW 

ow 

BW 

OW 

BY 

15 

ow 

BW 

ow 

BY 

OY 

BY 

17 

OV 

BY 

ow 

BW 

OV 

BY 

18 

ow 

BW 

ov 

BW 

OW 

BY 

19 

ow 

BW 

ow 

BW 

OV 

BW 

20 

ow 

BW 

ow 

BW 

OW 

BW 

21 

OV 

BW 

ow 

BY 

__ 

__ 

22 

ow 

BY 

ov 

BY 

_ 

__ 

24 

ow 

BW 

ow 

BY 

ov 

__ 

25 

ow 

BY 

ow 

BW 

ov 

BY 

26 

ov; 

BW 

ow 

BY 

ow 

BY 

27 

ow 

BW 

ow 

BW 

ow 

— — 

28 

ow 

BW 

ov 

BW 

29 

ow 

BW 

ow 

BW 

31 

ow 

BY 

ow 

BW 

Seymour 
.  Hayman 
A  Co, 

;  OY 


Yarren 
Y.  York 
it  Co. 


29  40 
2  ©  40 

2  ©  40 


2  © 
2  © 
2  © 


$$$ 


K. 

8. 

F. 

H. 

Warren 

Frank  C. 

^ate 

Wien 

Winter 

W.  York 

Masterson 

344 

a  Co. 

a  Co. 

a  Co. 

a  Co. 

Feb.  1 

OW 

BW 

OW 

BW 

2 

OW 

BW 

OW 

BW 

3 

OW 

BW 

OW 

BW 

4 

OW 

BW 

OW 

BW 

2  •  4C 

5 

OW 

BW 

OW 

BW 

7 

OW 

BW 

OW 

BW 

8 

OW 

BW 

OW 

BW 

9 

OW 

BW 

OW 

BW 

2  9  40 

10 

OW 

BW 

OW 

11 

OW 

BW 

OW 

BW 

2  •  40 

14 

OW 

BW 

OW 

BW 

15 

OW 

BW 

OW 

BW 

16 

OW 

BW 

OW 

BW 

17 

OW 

BW 

OW 

BW 

2  0  40 

18 

OW 

BW 

OW 

BW 

19 

OW 

BW 

OW 

BW 

21 

OW 

BW 

OW 

BW 

5  O  37 

23 

OW 

BW 

OW 

BW 

37 

24 

OW 

BW 

OW 

BW 

5  O  37 

25 

OW 

BW 

OW 

BW 

5  0  37 

26 

OW 

BW 

OW 

BW 

6  0  37 

28 

OW 

BW 

OW 

BW 

5  OW 

29 

OW 

BW 

OW 

BW 

38 

M.  S. 

F.  H. 

Warren 

Frank  C. 

Date 

Wien 

Winter 

W.  York 

Hastereon 

'  V4 

&  Co. 

a  Co. 

a  Co. 

a  Co. 

.  1 

OW 

BW 

OW 

BW 

5  0  38 

2 

OW 

__ 

OW 

BW 

3 

OW 

— 

OW 

BW 

5  0  38 

4 

OW 

_ 

OW 

BW 

38 

6 

OW 

— - 

ow 

BW 

38 

7 

OW 

BW 

ow 

BW 

5  0  38 

8 

OW 

OW 

BW 

5  0  38 

9 

OW 

BW 

OW 

BW 

10 

OW 

BW 

OW 

BW 

5  0  38 

11 

OW 

BW 

ow 

BW 

5  0  38 

13 

OW" 

'BW* 

ST¬ 

~BV~ 

14 

OW 

BW 

OW 

BW 

15 

OW 

BW 

ow 

BW 

16 

OW 

BW 

ow 

BW 

17 

OW 

BW 

ow 

BW 

18 

OW 

BW 

ow 

BW 

20 

OW 

BW 

ow 

BW 

21 

ow 

BW 

ow 

BW 

22 

OW 

BW 

ow 

BW 

23 

ow 

BW 

ow 

BW 

24 

ow 

BW 

25 

ow 

BW 

27  , 

ow 

BW 

28  . 

ow 

BW 

ow 

BW 

3^ 

ow 

BW 

D.  £• 
MoMillen 
it  Co. _ 


i 


l 

b.  o. 

MoMillen 
it  Co. _ 


$1500  BW 
OW  BV 

BV 

$1500  BWj 
$1500  9  38 
$1500  O  38 
81600  9  38 
$1500  •  38 


Commission’s  Exhibit  No.  3 


TRANSACTIONS  BT  M.  S.  WI'JI  4c  CO.  IN  PHOJTOC  SILK  CORPORATION 
DEBENTURE  5's  OF  1966  OCT.  14,  1943  TO  DSC.  31,  1943,  INCLUSIVE 


621 


Trad* 

Date 


fern: 


$  6,250 
11,250 
14,850 


Glbfc/< 


tv  ■  Vc 


1  to  bell 
Id _ A 


'/Urn  j 
aunt  Price 


$  5,000  19  1/2  Itorrle  Rothnan 

3,600  20  Sterling  management  Co. 

13,000  21  Winter  &  Co. 


Broker  for 
to _ .»ien  Ct  Co. 

Luckfaurst  &  Co, 

Gibb  &  Co. 


14 

27,850 

n 

II 

IV 

IV 

♦2,000 

20  1/4 

Janet  jaff in 

14 

25,850 

IV 

M 

n 

7,000 

21  1/4 

Janet  Jaff in 

15 

18,350 

** 

7,500 

22  1/4 

Winter  &  Co. 

Gibb  St  Co. 

15 

26,350 

IV 

• 

9 

tv 

5,000 

23  1/4 

Krs.  J.E.  Prescott 

NOT. 

3 

21,350 

4 

20 

25 

50 

19 

Akin  Laabert  4c  Co. 

9 

21,400 

3  1/2 

f  ^ 

1 

21 

** 

6,000 

25 

Binkers  Nat.  corp. 

9 

27,400 

« 

e 

n 

• 

«! 

«t 

750 

24 

Bankers  Nat.  Corp. 

9 

28,150 

IV 

a 

IV 

IV 

*1 

tt 

1,000 

27 

Qoodbody  4c  Co.  Gibb  Sc.  Co. 

16 

27,150 

•a 

I-'* 

26 

3C 

25  1/4 

23 

3,000 

26 

Joseph  Mayr  &  Co. 

‘  .  . 

16 

30,150 

*IV 

e 

* 

» 

It 

It 

4,000 

29  1/2 

Masterson  Gibb  St  Oo. 

&  Co. 

18 

26,150 

etV 

27 

32 

26  X& 

•6 

5,000 

30  1/2 

Knox  it  Co.  Gibb  St  Co. 

18 

21,150 

IV 

e 

m 

N 

It 

It 

4,000 

32 

Masterson  .  Gibb  4c  Co. 

17,150 

/?,  «• 

17,150 

2,150 

3,150 


2  j  30  2v35  km  I/I  »• 

31  3? 


3 

2,150 

« 

n 

04 

> 

wir// 

m 

10 

1,150 

8U 

«r  •• 

3V 

39 

9. 

6* 

#** 

tt  (A 

11 

4,150 

tv* 

I1! 

91 

»  v 

15 

15 

850  S 
350  3 

it 

Ibv 

M 

35 

t« 

40 

H 

#  . 

< 

it 

It 

16 

16 

3,650 

3,350 

*w 

n 

0* 

1  tt 

* 

aw 

* 

it 

IV 

17 

1,850 

•  s' 

35 

39 

62 

•'» 

31 

31 

:aar  Sod 

3,850 

4.350 

1.350 

a 

• 

dir 

i’ll 

tt 

IV 

1,000  35  Vilen  St  Oo. 


1.000  34  1.  D.  Konte 


15,000  37 


1,000  38 

1,000  33 

r 

3.000  35  1/2  Penlngton, Colket  &  Co. 

5,000  38  3/4 

500  37  Rose  Sind el 

4,000  38  Masterson  &  Co. 


200  34  1/2  weyne  Huaner  &  Co. 

2,000  37  Waterbuxy  «  Co. 

500  33  Blrnbaun  4c  Co. 


2,000  40  1/2 


3,000  39 


mm+m.  Gibb  St  CO. 

Uut~&Co .  latcbell  4c  Co. 

Masterson  Rirnbaun  4c  Co. 

4c  Co. 

Waterbuxy  Mitchell  4c  Co. 

4:  Co. 

waterbuiy  St  Co. 

Gibb  4c  CO. 
masterson  4c  Co. 


S.  Preaeott 


S.  Preaeott 


ataana  aro  th*  following  Hating*  x 

(a)  eeraral  bid  listing  by  Sowell  0.  Arobard  4c  Oo.  and  warm  W.  Toxic  &  Oo.,  eno 
affaetad  no  tranaaetlona  in  Phoenix'  debentures  during  the  period  tnaliad,  and 

(b)  •OHP  listing*  on  Dseanbsr  8,  11  and  16,  1943  ty  B.  F.  water  boxy  fc  oo.,  ehoaa 
tranaaetlona  eera  with  raapondant  and  ara  atom  on  thla  sebsdul*. 
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▼VUPHONC 

•OWUMfl  Owl  0-0712 


E.  H.  GIBB  &  CO. 

IMVUTMKMT  MCUrnna 
74  TRINITY  PUCC 


• : . — I. - ii~n  7 . 

.:t.  _M.«l _ 

T.  /‘/'A*  ...  -y  _ _ 


.  '  •  -  •  ■■  * 

TRADtX  III  PnOi.IX  SILK  COOT.  -  5-1968  J3. 


Date 

19*3 

Douiifet 

Dote 
*  1943 

Sold 

Oct.  14  - 
(3:05  FX) 

F.H.  winter  &  Co. 

ISt 

Zi-i 

Oct.  14  - 
(3:05  PX) 

13.  ifcTKM  8  Co. 

19t- 

V  "  / 

21 

Oct.  15 
(3:45  IV) 

F.K.  win-tor  8  Co. 

22i-i 

Oct.  13  - 
(3:43  hi) 

lUS.Vlen  8  Co. 

1* 

** 

Not.  9 
(3:15  ») 

1.8.  Wien  8  Co. 

IX 

27  *i 

Not.  9  - 

(3:15  H.  ) 

Ooodbody  8  Co. 

IX 

27 

Not.  16 
(2:50  IV) 

L.S.  Wien  8  Co. 

4X 

»*-* 

Not.  16  — 
(2:50  PX) 

7.C  Jteatereoo  8  Co. 

■*  *A ,  * 

"  ;•  S'.‘\ 

»k 

Not.  18 
(11:30  m 

1.3.  Wien  8  Co. 

4X 

32-| 

Not.  18  - 
(11:30  IX) 

F.  C.  Uooterson  80o 

38 

Not.  18 
(3:45  ») 

l.S.  Wien  8  Co. 

91 

30j-l 

Not.  18  - 
(3:45  PK) 

U.D?  XXox  8  Co. 

5X  '* 

aofr 

Doc.  2 

(2:00  no 

L..S.  Wien  8  Co. 

IX 

33-fc 

Deo.  2  - 

(2:00  PI!) 

liltohell  8  Co. 

IX 

SB 

Doc.  10 
(3:00  »)* 

Pennington  C  8  Co. 

St 

zak 

Deo.  10  - 
(3:10  ns) 

U.3.Wien  8  Co. 

at 

SBfoJUl 

1944 

1944 

Jin.  14 

1.3.  Wien  8  Co. 

8U 

38-4 

Jen.  14  - 

F.C.  Last er son  8  Co. 

at 

as 

(5:00  Ht)  (9*00  ») 
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DUPLICATE 


COMPARISON 


*  .  w% 


V 


S.  WIEN  &  CO. 


25  BROAD  STREET 
New  York, _ 


Bought  of_^ 

ACCOUNT  OF _ 


*  /V-i 


^  J9ft 

/ 

:2oe: 
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•  •*  v:i 


racx 

5^2 

SOLD  TO 

D1TK 

AMT. 

l«. 

X94S 

X.  H.  Olbba  4  Co. 

»  1/2 

Cuatonar 

loTonbtr  18. 

1945 

4M 

• 

It 

,  « 

««  *1  t  •  ' 

C 

It 

It 

1*. 

It 

4M 

QlOdbiT 

• 

Blrnbaw  4  Co. 

57 

• 

DaoAbar 

3. 

•t 

ZH 

• 

s. 

■ 

M  •• 

37 

It 

•t 

3. 

It 

IX 

■ 

*. 

■ 

•  It 

57 

• 

It 

3. 

m 

SM 

■ 

5* 

It 

•  ■ 

57 

• 

It 

3. 

it 

ZM 

■ 

3. 

• 

It  « 

57 

• 

It 

3. 

• 

fix 

• 

3. 

• 

It 

57 

It 

■ 

3. 

• 

IX 

• 

n. 

It 

X.  S.  Xian  4  Co.  ^ 

58  5/4 

« 

• 

n. 

• 

SM 

January 

u. 

1944 

X.  B.  Olbba  4  Co. 

58 

It 

January 

14. 

1944 

ex 

14. 

m 

#  ■ 

58 

It 

■ 

14. 

■ 

ax 

SOU) 

TO 

PRICE  BOOCHX  PXCX 

DATE 

AMT. 

Daoanbar 

18. 

1945 

X.  S.  man  4  Co. 

58  ■ 

Daoaafcar  15. 

1945 

4X 

fenh 

13. 

1944 

Bought  for  aoot. 
M.S.  Xian  4  Co. 

56  3/4  " 

March  IS. 

1944 

22X 

March 

13. 

■ 

■  m 

57  • 

"  13. 

1944 

tcx 

4B 


Phoenix  Sitk  Corporation 
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1260  April  18,  1944 

Mr.  James  E.  Prescott 
273  Eighteenth  Avenue, 

Paterson,  N.  J. 

Dear  Sir: 

With  reference  to  your  letter  of  April  17th,  wish  to 
advise  that  the  funds  available  amount  to  approximately 
$71,000.00,  and  this  sum  can  only  be  used  for  the  purpose 
for  which  this  Corporation  has  asked — for  tenders,  as  all 
interest  payments  have  to  be  made  only  out  of  earnings 
and  not  from  sale  of  capital  assets. 

Very  truly  yours, 

Phoenix  Silk  Corporation 
J.  A.  Ludrof,  Secy-Treas. 

JAL  :BL 
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1261  PHOENIX  SILK  CORPORATION 

Allentown,  Pennsylvania 

August  6,  1943 

Mr.  James  E.  Prescott 
273  Eighteenth  Avenue, 

Paterson,  N.  J. 

Dear  Sir: 

In  reference  to  your  letters  of  July  14th  and  August  4th 
wherein  you  request  copy  of  annual  reports  for  years  1940, 
1941  and  1942,  wish  to  advise  that  these  are  only  available 
to  registered  stockholders  or  bondholders  of  this 
Corporation. 

Very  truly  yours, 

Phoenix  Silk  Corporation 
J.  A.  Ludrof,  Secy-Treas. 


JAL  :BL 
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1262  August  4,  1943 

Mr.  Albert  Tilt,  Pres., 

Phoenix  Silk  Corp. 

110  West  40th  Street 
New  York,  N.  Y. 

Dear  Sir: 

On  July  14th,  I  wrote  to  the  Treasurer,  at  your  building 
in  Allentown,  Pennsylvania,  requesting  a  copy  of  your 
annual  reports  for  1940,  1941,  and  1942,  and  also  that  my 
name  be  added  to  your  mailing  list  to  receive  any  reports 
to  be  sent  to  bondholders  or  stockholders. 

No  reply  lias  been  received  to  niv  letter  to  date. 

It  will  be  greatly  appreciated,  if  you  will  send  copies  of 
the  reports  requested. 

Cordially  yours 

JEPrWE 

1263  July  14,  1943 

The  Treasurer 
Phoenix  Silk  Corp. 

Race  &  Court  Streets 
Allentown,  Pa. 

Gentlemen: 

Will  you  please  send  me  a  copy  of  your  annual  reports 
for  1940,  1941  and  1942,  and  add  my  name  to  your  mailing 
list  to  receive  any  reports  to  be  sent  to  bondholders  or 
stockholders. 

Thank  you  for  this  courtesy. 

Cordiallv  yours 

JEP  :WE 
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1264  Minutes  of  Stockholders’  Meeting 
of  Phoenix  Silk  Corporation, 

Held  in  the  Offices  of  the  Company 
At  Race  and  Court  Streets 
Allentown,  Pennsylvania 
On  the  Eighth  Day  of  March,  1944, 

At  2  P.  M.  Pursuant  to  Notice  Duly  Given. 

The  Vice-President,  Mr.  Walter  Bollier,  took  the  chair 
and  called  the  meeting  to  order.  Mr.  J.  A.  Ludrof,  Secre¬ 
tary  of  the  Corporation,  acted  as  Secretary  of  the  meeting. 

The  Chairman  stated  that  the  meeting  served  the  pur¬ 
pose  of  the  annual  meeting  of  the  stockholders,  but  that 
because  of  the  fact  that  the  date  was  different  from  that 
stipulated  in  the  By-Laws,  due  notice  of  the  time  and  place 
of  the  meeting  had  been  given  to  the  shareholders  of 
record.  He  then  called  for  the  Secretary,  J.  A.  Ludrof,  to 
produce  his  affidavit  of  the  mailing  of  notice  of  the  meeting 
to  the  stockholders  of  record,  and  the  said  affidavit  was 
produced,  the  following  being  a  true  and  correct  copy  of 
the  same. 

“State  of  Pennsylvania 
County  of  Lehigh,  ss. 

J.  A.  Ludrof,  being  duly  sworn,  deposes  and  says  that 
he  is  the  Secretary  of  Phoenix  Silk  Corporation,  a  corpo¬ 
ration  of  the  State  of  Pennsylvania,  that  on  February  17, 
1944  he  caused  a  notice  of  the  annual  meeting  of  the  stock¬ 
holders  of  said  corporation,  a  copy  of  which  is  hereto 
annexed,  to  be  mailed  in  a  sealed  wrapper,  postage  pre¬ 
paid,  addressed  to  each  stockholder  of  said  corporation, 
at  his  post  office  address,  as  the  same  appears  on  the  books 
of  said  Corporation. 

(J.  A.  Ludrof) 

Secretary 
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Sworn  to  and  subscribed  before  me  this  8th  day  of 
March,  A.  D.  1944. 

(Josephine  S.  Hess) 

Notary  Public 

My  commission  expires  January  5,  1947. 

(Seal)  ” 

1265  The  Chairman  then  called  for  presentation  of  the 
list  of  stockholders  of  record  as  they  existed  thirty 
days  before  the  date  of  the  meeting.  This  list  was  duly 
presented  by  the  Secretary,  Mr.  J.  A.  Ludrof,  who  reported 
that  the  list  had  been  on  file  in  the  office  of  the  corporation 
for  a  period  commencing  five  days  prior  to  the  date  of  the 
meeting. 

The  Chairman  then  announced  that  because  the  examina¬ 
tion  of  proxies  would  be  necessary  to  determine  the  pres¬ 
ence  of  a  quorum,  and  also  because  the  examination  of 
these  same  proxies  would  be  necessary  for  the  election  of 
the  Directors,  he  chose  at  that  time  to  appoint  Judges  of 
Election  to  examine  the  proxies  and  to  ascertain  whether 
a  quorum  was  present.  Pursuant  to  the  Business  Corpo¬ 
ration  Act,  J.  A.  Ludrof  moved  that  only  one  Judge  of 
Election  be  appointed,  the  motion  was  seconded  by  Irving 
Silverman,  and  was  unanimously  carried.  The  Chairman 
then  appointed  Leland  E.  Smith  as  Judge  and  Inspector 
of  Election. 

The  Inspector  of  Election  having  been  so  appointed, 
assumed  the  oath  of  his  office,  the  following  being  a  true 
and  correct  copy  of  the  said  oath. 

“Inspector’s  Oath’’ 

“State  of  Pennsylvania 
County  of  Lehigh,  ss. 

Leland  E.  Smith,  being  duly  sworn,  upon  his  respective 
oath  does  promise  and  swear  that  he  will  faithfully, 
honestly  and  impartially  perform  the  duties  of  Inspector 
of  Election  to  be  held  this  day  for  Directors  of  Phoenix  Silk 
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Corporation,  and  a  true  report  made  of  the  same.  This 
affidavit  is  relative  to  meeting  held  March  8,  1944  at 
2  P.  M. 

(Leland  E.  Smith) 

Sworn  and  subscribed  to  before 
me  this  8th  day  of  March,  1944. 

(Josephine  S.  Hess) 

Notary  Public 

My  commission  expires  January  5,  1947. 

(Seal)  ” 

1266  The  Judge  of  Election  reported  that  there  were 
18,855  shares  represented  by  proxy,  and  750  shares 
represented  in  person,  and  certified  that  there  was  a 
quorum  present,  whereupon  the  Chairman  announced  the 
presence  of  a  quorum. 

The  Judge  of  Election  reported  that  of  the  total  of 
19,605  shares,  the  proxies  for  13,182  were  given  to  George 
K.  Graves,  Jr.,  Henry  B.  Hodge,  J.  A.  Ludrof,  or  any  of 
them,  the  proxies  for  5406  were  given  to  George  M. 
Jaffin,  the  proxies  for  267  were  given  to  William  C.  Mc¬ 
Henry,  and  750  shares  were  represented  in  person  by 
Leland  E.  Smith. 

The  Chairman  called  for  the  minutes  of  the  previous 
stockholders’  meeting.  Mr.  J.  A.  Ludrof,  the  Secretary, 
read  the  minutes  of  the  meeting  of  April  6,  1943.  Leland 
E.  Smith  made  a  motion  that  the  minutes  be  approved  as 
read,  Irving  Silverman  seconded  the  motion,  and  the 
motion  was  carried  unanimously. 

The  Chairman  called  for  the  report  of  officers  and  com¬ 
mittees.  The  Treasurer,  J.  A.  Ludrof,  reported  that  the 
annual  financial  report  of  the  corporation  at  the  close  of 
business  on  December  31,  1943,  has  been  duly  mailed  to 
the  shareholders  of  record  on  February  17,  1943.  He  then 
produced  an  affidavit  of  the  mailing  of  such  report,  the 
following  being  a  true  and  correct  copy  of  the  same. 
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“State  of  Pennsylvania 
County  of  Lehigh,  ss. 

J.  A.  Ludrof,  being  duly  sworn  deposes  and  says: 

That,  he  is  21  years  of  age  and  over  and  is  the  Secretary 
and  Treasurer  of  the  Phoenix  Silk  Corporation  whose  prin¬ 
cipal  place  of  business  is  Race  and  Court  Streets,  Allen¬ 
town,  Pennsylvania. 

That,  on  the  17th  day  of  February,  1944,  he  supervised 
the  enclosing  of  the  following  in  envelopes  addressed  to 
the  shareholders  of  record  of  Phoenix  Silk  Corporation : 

One  circular  letter  containing  condensed  financial  report 
of  the  Phoenix  Silk  Corporation  at  close  of  business  De¬ 
cember  31,  1943,  copy  of  which  is  attached  hereto: 

That,  in  the  usual  course  of  business  the  above  described 
envelopes  containing  the  said  enclosures  were  stamped 
and  posted  on  February  17,  1944  at  the  Allentown  Post 
Office  of  the  United  States  Post  Office,  all  under  his  direct 
supervision. 

(J.  A.  Ludrof) 
Secretary-Treasurer 

1267  Sworn  to  and  subscribed  before  me  this  8th  day 
of  March,  A.  D.  1944. 

(Josephine  S.  Hess) 

Notary  Public 

My  commission  expires  January  5,  1947. 

(Seal)  ” 

The  Chairman  then  announced  that  the  polls  were  open 
for  the  election  of  seven  Directors,  to  serve  until  the  next 
annual  meeting  of  the  shareholders,  or  until  their  succes¬ 
sors  be  appointed.  In  response  to  his  call  for  nominations, 
the  following  persons  were  nominated  to  the  office  of 
Director : 

Mr.  J.  A.  Ludrof  nominated  Albert  Tilt,  W.  Bollier, 
J.  A.  Ludrof,  C.  Hemphill,  I.  Silverman,  H.  B.  Hodge,  and 
Harry  Schneider. 
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There  being  no  further  nomination,  the  meeting  pro¬ 
ceeded  to  election. 

The  Chairman  announced  that  unless  otherwise  de¬ 
manded,  persons  holding  proxies  would  be  permitted  to 
cast  their  total  number  of  votes  on  one  ballot.  The  Judge 
of  Election  was  then  instructed  to  distribute  the  ballots. 

All  shareholders  present  either  by  proxy  or  in  person 
having  voted,  the  Chairman  declared  the  polls  closed  at 
3  p.  m.,  and  directed  the  Judge  of  Election  to  compute  the 
votes  cast,  and  report  his  finding  in  writing. 

The  Inspector  of  Election  submitted  to  the  Chairman  his 
computation  of  votes  cast  for  the  candidates  as  Directors, 
and  the  following  is  a  true  and  correct  copy  of  the  written 
report. 


126S  “Inspectors’  Report 


The  undersigned,  Inspector  of  Election,  reports  that 
having  taken  oath  impartially  to  conduct  the  election  of 
Directors  of  Phoenix  Silk  Corporation,  I  did  receive  the 
votes  of  the  stockholders  by  ballot,  and  that  the  following 
persons  received  the  number  of  votes  set  opposite  their 
respective  names. 

For  Directors 
Albert  Tilt 
W.  Bollier 
J.  A.  Ludrof 
C.  Hemphill 
I.  Silverman 
H.  B.  Hodge 
Harry  Schneider 

(Leland  E.  Smith )” 


No.  of  Votes 
19,605 
19,605 
19,605 
19,605 
19,605 
19,605 
19,605 


The  Chairman  then  declared  the  election  of  the  follow¬ 
ing  persons  as  Directors  of  the  Corporation,  to  serve  until 
the  next  annual  meeting  of  the  shareholders,  or  until  their 
successors  be  appointed. 
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Albert  Tilt 
W.  Bollier 
J.  A.  Ludrof 
C.  Hemphill 
I.  Silverman 
H.  B.  Hodge 
Harry  Schneider 

J.  A.  Ludrof  then  proposed  the  following  Resolution  for 
adoption : 

“Resolved,  that  the  acts  of  the  Board  of  Directors  since 
April  6,  1943  be  and  hereby  are  approved  and  ratified  as 
the  acts  of  the  corporation.” 

George  M.  Jaffin  seconded  the  motion,  and  the  Resolu¬ 
tion  was  unanimously  adopted. 

1269  The  Chairman  then  called  for  new  business.  There 
being  none,  George  M.  Jaffin  moved  that  the  meet¬ 
ing  be  adjourned,  Leland  E.  Smith  seconded  the  motion, 
and  the  motion  was  carried  unanimously. 

The  Chairman  declared  the  meeting  adjourned. 

J.  A.  Ludrof 
Secretary 
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1271  Arthur  T.  Gillespie 

Attorney  at  Law 
Allentown,  Pennsylvania 
31  North  Fifth  Street 

September  2,  1943 

M.  S.  Wien  &  Co. 

25  Broad  Street 
New  York,  N.  Y. 

Gentlemen : 

The  Phoenix  Silk  Corporation,  of  Allentown,  Pennsyl¬ 
vania,  has  given  me  your  letter  of  August  18,  1943  for  the 
purpose  of  reply. 
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Concerning  the  origin  of  the  mortgage  loans  to  the 
Miners  Bank  of  Pottsville  and  to  a  group  of  individuals  in 
Allentown,  these  loans  were  both  made  at  the  time  of  the 
company’s  refinancing,  and  at  the  time  that  the  mortgage 
loan  was  obtained  from  the  Reconstruction  Finance  Cor¬ 
poration.  The  R.  F.  C.  had  agreed  to  grant  a  loan  of 
$150,000  provided  the  corporation  could  obtain  $50,000  else¬ 
where.  The  Miners  Bank  and  the  private  individuals  were 
the  means  of  raising  the  $50,000. 

We  cannot  be  of  very  great  help  concerning  the  remain¬ 
ing  parcels  of  the  real  estate.  We  are  willing  to  say  that 
we  would  accept  $65,000  cash  for  the  Pottsville  plant.  We 
are  at  a  loss  to  give  you  a  figure  on  the  Allentown  plant. 
The  Allentown  plant  is  a  large  plant,  is  very  old,  and  is 
excellently  located  in  all  respects  save  one — there  is  a  very 
dangerous  water  hazard.  The  plant  is  located  in  the  low¬ 
lands,  and  every  little  rise  in  the  water  level  floods  the  ter¬ 
ritory  and  makes  the  lower  floor  or  floors  of  the  factory 
practically  valueless.  Just  what  anyone  will  be  willing  to 
pay  for  this  plant  in  the  face  of  this  condition,  we  are 
unable  to  say.  We  have  not  put  a  selling  price  upon  it,  and 
we  have  received  no  offers. 

Concerning  the  $20,000  recently  borrowed  from  the  Al¬ 
lentown  National  Bank  with  a  first  mortgage  as  security, 
■we  take  the  position  that  this  loan  is  in  substitution  of  the 
R.  F.  C.  loan.  The  money  borrowed  was  borrowed  for  the 
purpose  of  paying  the  R.  F.  C.  It  became  necessary  to  pay 
the  R.  F.  C.  because  they  insisted  that  we  obtain  subordina¬ 
tion  agreements  from  various  lessees,  and  we  could  not  ob¬ 
tain  them.  This  meant  either  paying  off  the  R.  F.  C.  or 
losing  the  opportunity  to  make  the  sale.  You  can  therefore 
understand  why  we  feel  that  the  loan  from  the  Allentown 
National  Bank  occupies  the  same  position  as  the  loan  from 
the  R.  F.  C.  had  occupied. 

Practically  no  improvements  of  any  kind  have  been  made 
to  the  company’s  machinery  during  the  past  few  years.  The 
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machinery  has  been  kept  in  good  repair  and  working  order, 
but  we  have  made  no  improvements. 

1272  Arthur  T.  Gillespie 

Attorney  at  Law 
Allentown,  Pennsylvania 
31  North  Fifth  Street 

M.  S.  Wien  &  Co.,  2  September  2,  1943 

At  your  request,  we  are  enclosing  two  additional  copies 
of  our  last  statement  and  letter,  together  with  two  copies 
of  the  last  two  annual  statements. 

Very  truly  yours, 

A.  T.  Gillespie 

ATG/JH 

Enc. 

Commission’s  Exhibit  No.  23 

1273  M.  S.  Wien  &  Co. 

Established  1919 

Members  New  York  Security  Dealers  Ass’n 
Domestic  &  Foreign 

Investment  Securities 

Cable  “Melasa,  New  York” 
Telephones  Hanover  2-8780-8785 
25  Broad  Street,  New  York 

September  3,  1943 

Phoenix  Silk  Corporation 
Allentown,  Pennsylvania 

Att:  Mr.  Ludrof 

Gentlemen : 

We  have  just  received  a  reply  to  our  recent  letter  through 
your  attorney,  Arthur  T.  Gillespie,  and  have  taken  note 
of  his  explanation  covering  most  of  our  questions. 

In  order  to  get  a  little  better  idea  as  to  the  saleability  of 
the  Allentown  Building,  we  have  suggested  that  our  repre- 
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sentative,  Mr.  Percy  Cohen,  drop  in  and  spend  a  little  while 
with  you  sometime  next  week. 

Any  courtesy  extended  to  him  will  be  greatly  appreciated. 


J  JL  :BL 


Very  truly  yours, 

M.  S.  Wien  &  Co. 

Commission’s  Exhibit  No.  24 


1274  M.  S.  Wien  &  Co. 

Established  1919 

Members  New  York  Security  Dealers  Ass’n 
Domestic  &  Foreign 
Investment  Securities 

25  Broad  Street,  New  York 

SPECIAL  DELIVERY  December  6, 1943 

Mr.  Albert  Tilt 
Phoenix  Silk  Corporation 
110  West  40th  Street 
New  York  City 

Dear  Sir: — 

Confirming  our  recent  conversation,  we  would  appreciate 
receiving  full  details  regarding  the  $50,000  mortgage  you 
now  hold  on  the  Johnstown  plant,  sold  a  short  time  ago. 

As  explained  to  you,  we  feel  confident  we  can  get  our 
client  to  exchange  between  $75,000  and  $90,000  of  Phoenix 
Silk  Corporation  5/68  for  this  mortgage,  and  believe  it 
should  be  of  sufficient  interest  to  merit  your  immediate  at¬ 
tention  and  consideration. 

Very  truly  yours, 

M.  S.  Wien  &  Co. 

J  JL  :BL 

Allentown  #2  sold  June  17, 1943  J.A.L. 
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Lehigh  Valley  Trust  Compor.y 
Agent  for  Phoenix  Silk  Corporation 
£34  Hamilton  Street, 

Allentown.  Pa. 


I.  W  hereby  tender  unto  the  Fhotelx  Silk  Corporation  30-year  Income  Debenture#  of 
the  Phoenix  Silk  Corporation,  due  January  1. 1968.  in  the  total  face  amount  of  $.  tro*  7 
at  the  price  of  V  . .  per  hundred  dollars  ot  tne  face  value  of  the  Debentures. 


Lehigh  VaDey  Tnaf  Company 


1  We  hereby  teacher  unto  hi  Phoenix  Silk  Corporation  30-yeer  |m—  Dhatoai  of 
he  Ftetods  Silk  Carpaotton.  due  lenuaty  L  196(1  in  he  total  face  amount  rtf  $.  7-r#v 
at  the  price  of  $.  .wj&-  ,«r. . .  .par  hinged  dollars  of  ha  lace  value  of  hi  Dkhtotan 
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Date 


Mr»  »M 


Lehigh  Valley  Trust  Company 
Agent  far  Phoerux  Silk  Corporation 
634  Hamilton  Street. 

Allentown.  Pa. 

L  We  hereby  tender  unto  the  Phoenix  Silk  Corporaoon  30- year  Income  Debentures  d 

the  Phoenix  Silk  Cj.-porjtton.  due  January  1. 1966.  In  the  total  lace  amount  of  S  $*! . . . 

**  ike  price  d  $. .  .  per  hundred  dollars  of  the  iece  value  of  the  Debentures. 


&1.  14  ' 


EM*  Mr  v. 


Lehigh  Valley  Trust  Company 
Agent  far  Phoenix  Silk  Corporation 
634  Hamilton  Sheet, 

Allentown.  Pa. 

ff  We  hereby  tender  unto  ihe  Phoenix  Silk  Corporation  30- year  Inoome  Cfebenturee  of 
the  Phoenix  Silk  Corporation,  due  January  1. 1966,  in  the  total  feoe  amount  d  $  ...  . 

at  the  price  of  V  .  .60*09  per  hundred  dollars  c!  the  face  value  of  the  Debentures. 


WAS?  MEXQVtt.  JUXZ.AX2  TFJT  .QQHPeAT  . 
or  Hxxnuroijs  as  aoim  u/a  ua 

CHAioss  r.  vxtt  QAfiD  aa  iv  me. 


trJrt  Off! 


Officer 


o  ^ 


k 


I 


•OTTLIRO  COMPANY 


jfttjj.nai.,  i»;  P,  IM1. 


MM  TiUiy  Truat  Co., 

4«it  far  Pk9«dix  Sill:  Corpo^|iv.'., 

W  St., 

All* at or c,  :». 

l,R  UAfr  %eni»z  joio  tb*  .fcooaix  lUi.  CcTjoritt  c  YO  pU  laOMf 
kkmttm  of  tV  ?bo*nix  bii*  Carp  ntloj.,  «u*  J-i.jr.sy  1,  1951, 

V  tti  tottft  ftoo  a  -er.it  t  f  I  /Q*~  «t  prt««  tf  iviw 

i;i--ndr*i  UlUn  of  tfc*  fao*  ▼*!  «*  of  tb* 


/  J««*o  V.  01*T^^^*«otor  of 
Vlll  of  Jo «*ph  Oltvo:*. 


Uhtgh  Va0*7  Tnat  OoavaBy 


034  HmAgr  9 
Afiaotown.  P*. 


unto  tt»  PfaoanU  Stik 


nU  Stik  CwpuOto  30  yr  Iooobw  ZkOanturw  d 
ll0mtma»k>tdUt»maouddt./4e.r. . 


kuiiim  daiUn  of  &•  too*  ralu*  of 


•  A  ».»#•#  i  *rTTiTA  rrT 

...^ 
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Du*  MAY  3  -  844 


Tafctgh  VaUajr  Trwt  Qaapany 
Agaot  fcr  Ffeoonix  SUk  Corporation 


IV« 


unto  tSa  Phoamx  Silk  Corporation  30-yaar  In 


teAoantz  Stt  Corporation,  du*  January  1.1968,  la  fea  total  (aoa  amount  of  $.1800*00. . . .. 
at  tfc.  pica  d  $  4»*<X> .  . .  par  huncL'*d  dollars  d  tha  faoa  value  at  tha  Dsfesohiree. 


ALmd  L.  Hntohlfifton 


Ufcljh  Tailor 
A|«t  for  Itea 

«4  lMtltw  a 

lllwtwn,  Pa. 


of  tha 


tha  Ifcmli  Silk  Corpora  tine 


Silk  Corporation, 


1,  1968,  U  tha  total  faaa  «nat  of  #2,000.  at  tha 


prieo  of  |U.73 


dollars  of  tha  faaa  salsa  of  8a* 


A 

■ 

V 


if  cu 
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r«r  am 
434  hiUta  hrwt 
lU«ta,  H. 


U>H>  v*mr  Ttmi  Owi»»y 
Hot  far  IVall  Bilk  Orrnlla 
434  kaUt«  Straat 
lllatoa,  h. 


M)#  liU^  Int  Ctnjr 
4>t  tar  IkMli  <tl k  ftqnUa 
434  UtmllUm  >tra( 

UlMtoi,  h. 
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DM*  May  1,  1941. 


lahlgh  Valla?  Tnet  Company 
Agent  lor  Phoenix  Silk  Corporation 
634  Hamilton  Street. 

Allentown.  Pa. 

L  Wa  hereby  tender  unto  the  Phoenix  Silk  Corpoaetton  30-yaar  Inooma  Dabanturaa  of 

tha  Phoenix  Silk  Corpcxatlo.T  due  January  1. 1968.  la  the  total  laoa  amount  of  S  26D.«  'ii . 

at  tha  prtoa  of  $  >QaQQ  ....  par  hundrad  dollar*  ol  tha  laoa  valua  of  tha  Dabanturaa. 

•  (Thirty  Dollars) 


o  7f2 

X. 


r 


P.S.  Certificate  for  16  shares  of  the  Common  St>ek 

of  the  Phoenix  811k  Corporation  herewith  attached 
Is  to  be  surrendered  If  the  above  tender  Is  accepts. 


Dato  MAY- 3  1944 


Lehigh  Valley  Truft  Company 
Agent  lor  Phoanu  Silk  Corporation 
634  Hamilton  Street. 

Allan  town.  Pa 

L  Wa  hereby  tender  unto  the  PI  canto  Silk  Corporalton  30-year  Inocme  Dabanturaa  of 
tha  Phoenix  Silk  Corporation,  due  January  1. 1960,  la  tha  total  laoa  erawnt  of  .  .T* ., 

at  tha  prtoa  of  S.3^.  .  .  par  hundrad  doilera  of  the  laoa  valua  of  toe  Dobeptarae. 


KOI 


ILA  fit  CO- 
jwtt  m*m .  rA**4«**  7*W*T<?p- 


/AsUjL'  AjboiLC 


sK+A 


KORDULA  f-  'CO. 

c/e  CiT  (  .»  '  "  TPtUST  CO. 

XI  WILL1A14  5  f  »  reCW  TOfto  CTTT 


7*" 
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10"  if1'*- 

Lrhigh  Valley  Trust  Company 
Agent  for  Phoenix  SUk  Corporation 
634  Hamilton  Street 
Allentown.  Pa. 

I.  hereby  lander  unto  the  Phoenix  Silk  Corporation  30-year  Income  Debonturea  ot 
the  Phoenix  Silk  Corporation,  due  January  1. 1968.  In  the  total  face  amount  ot  9?  , , 

at  the  price  ot  S.  f*-7r .  per  hundred  dollars  ot  the  lace  value  ot  the  Debenture. 


Date 


Lehigh  Valley  Trust  Company 
Agent  for  Phoenix  Silk  Corporation 
6M  Hamilton  Street 
Allentown.  Pa. 


I.  We  her.-Ly  tender  us  to  th-r  i  n.>-r.:«  S;lk  Corporation  30- year  Income  Debentures  ot 

•* 

the  Phoenix  S:'.k  Corporation,  due  January  1, 1968.  in  the  total  lac*  amount  of  S  ^ 
at  the  price  of  $  ¥*r  per  hundred  dollar?  at  the  face  value  at  the  Debentures. 


.Or,  JU 


. 

/<SV/ 

'i- 

8a^ 


">r 
\  &■  to. 


654 


TENDER 

^G^ui  7<j  ** 

Lehigh  Volley  Trust  Company 
Agent  .‘or  fttoa nix  Silk  Corporation 
634  Hamilton  Street 
Allentown.  Pa. 


I  Wa  hereby  tender  unto  th*»  Phoenix  Silk  Corporation  30- year  Inoomo  Debenture*  d 

/—  \*  # 

tha  Pboanp  Suk  Corporation  du«*  Ja-.-.ar/  1. 1963.  ha  total  faoa  amount  d  $  U  .. 

at  the  price  d  5  ^ pe-r^huiaked^Xoll on  d  tha  lace  value  d  tha  Debanturee.^y^  SSi 


3$.^ 


JA/jUZs  N' ... 

// At*.  /v-  a  j 


Data  May  Jtb,  1944 


Lehigh  V allay  Trust  Company 
Agent  tor  Phoenix  Silk  Corporation 
634  Hamilton  Street. 

Allentown.  Pa. 

I.  Wa  hereby  tender  unto  the  Pboerux  Silk  Corporation  30-year  Income  Debentures  d 

the  Phoenix  Silk  Corporation,  due  January  1. 1968.  tn  the  total  lace  amount  d  $2*PPP*“ . 

i 

at  the  price  d  J.44.GG .  par  hundred  dollars  d  tha  faoa  valua  d  tha  Debenture*. 


1Z>  til 
1« 
D 

"5  \\« 


C^€^'  £7 

PE^iicToii  cflurr  4  co. 


to  FWf  IT..  MV  rO«K*3  a.  T 


f^a  wga  h. 


& 


k+~rf 
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Lehigh  ViUry  Trad  Company 
Agent  tor  Phoenix  Silk  Corporattcn 
634  Hamilton  Stmt. 

AJkoKnm.PL 


<  We  h«£r  Ink  unto  thn  Phoenix  Silk  Corporation  30-year  Income  Debanlurae  at 
the  Bootti  Silk  Corporation,  due  January  1. 1906.  in  the  totol  bo*  amount  ci 
at  the  price  ci  $. . .  ryL  per  burxhed  dollar*  at  IS#  iaoa  value  at  tha  thtoewhem 


per  bunked  dollar*  at  tha  iaoa  value  at  tha 


. .  ».«*». .  - 


Lehigh  Valley  Trad  Company 
Agent  tor  Phoenix  SUk  Corpaetton 
634  Hamilton  Street. 

Allentown  Pa. 


/guy 


l  We  hetatoy  tender  unto  tha  Rioenlx  Silk  Corporation  30-year  Income  Oabankuree  at 
toe  Phoenix  SUk  Corporation,  due  January  1. 1966,  in  the  total  iaoa  muni  oi  $  & 

at  tha  price  at  $  7  r  '  r  par  hundred  dollar*  oi  the  iaoa  value  oi  tha  Debenture*. 


(vi.lf) 


par  hundred  dollar*  oi  the  iaoa  value  oi  the  Detoenturae. 


duJLjUA-J? 


Latugh  Valley  Trad  Congeny 
Agent  lor  Phoenix  Silk  Corporation 
634  Hamilton  Street. 

Allentown,  Pe. 


Id  'I1* 


1.  W#  hereby  tender  unto  the  Phoenix  Silk  Corporation  30-year  Income  Debanturee  oi 
the  Phomtlx  Silk  CorpoieOon  due  January  1. 19o8.  in  the  tola!  lace  amount  oi  <^0 


at  tha  price  oi  S 


(Wo) 


pm  hurvired  dollar*  oi  tha  iaoa  valua  oi  tm 
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0.  Y)U^ 

Lahlgh  Val'-ar  Truat  Company 
Agant  tor  PIiomii  Silk  Corporation 
634  Hamilton  Smaat. 

Allantown.  Pa. 


I 

i 


I 


J.  Wa  harWjy  tmdar  ur.ro  tl.a  Phot--.'.*  £lk  C'.rj-xanon  30-yaar  lnoon-.e  Dafeanturaa  of 
tha  Phcar.u  Silk  Corporation.  Jua  tonoary  1. 1  jG8.  in  t>.e  total  faca  amount  of  J._—  So  00,0  4 
at  tha  prion  of  %  41*/t  j  >i  |icr«l*<vl  Julian  of  tnn  laoa  aalua  of  tha  Datoaoturaa. 


4»f.37/ 


t**  Any  1?,  19U 


4a  fkoanto  91k  Ctarporafkm.  6ua  January  1. 1966.  to  &a  totoffhoaaama^of  S.  JL^OQ. . 


I 

! 


*  * 

Data  Da;  12,  1944 


LahJflS  VaOay  Tnut  Company 
Agant  for  Pfeoanu  Silk  Corporation 
634  Hamilton  StraaC 
Allan  loam.  Pa. 

L  W#  harahy  tondar  unto  tha  ftioanlz  Silk  Corporation  30-yaar  Inooma  Dabanturaa  of 
toa  Phaantz  Silk  Corporation.  Jua  January  1. 1906  in  tha  total  laoa  amount  of  S  1,000. . 

•t  tha  prtca  of  $  49.  par  hundrad  dollan  of  tha  laoa  aalua  of  tha  Dabaoturaa. 


140  torn  Tit*  7,  *.  T. 

IZ*' 
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Mmf  18,  1944 


Latugh  Valley  Trual  Company 
Agent  far  Pboanis  Silk  Corporation 
634  Hamilton  Stoat. 

Allentown,  Pa. 

L  Wa  hereby  tender  unto  the  Phoente  Silk  Corporatton  30 year  Income  Debenture*  cl 
the  Phoenix  Silk  Corporatton.  due  January  1. 1966.  in  the  total  (ace  amount  ol  $ •  A  *000*. .... 
at  the  prior  ol  $.  .4.? .  per  hundred  dollar#  ol  the  faoa  value  ol  the  Debentures. 


. .  170  frrwndwwy ,  lew  Jork  ?% . «.  Y, 


Date  M7  18.  1944 


Lehigh  YaQey  Tnnt  Company 
XgatiorAoali  Sdk  Corporatton 
684  HtoiHhwt  Sheet 

1  We  hereby  tender  unto  the  Aoanlx  Silk  Oxportoton  30-year  laoome  Debenture*  of 

flte  PhornWi  Cbrporetton.  due  January  1.1968? In  #»  totalise*  amount  d$.  8,000^. - - 

to  the  price  of  $..48 . par  hundred  dollar*  to  the  faoa  value  to  the Dtonufcuee. 
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Dtte 

Lehigh  Valley  Trust  Company 
Agant  tar  Phoanlx  Silk  Corporation 
634  Hamilton  Street 
Allentown.  Pa. 

I.  Wa  hereby  tender  unto  the  Phoenix  Silk  Corporation  30-year  Income  Debenture*  c i 
tie  Phoenix  Silk  Corporation,  due  January  1. 1968.  in  the  total  face  amount  d  $.  /yfPP.K  .PC . . 
at  the  price  d  $ _ S’O  _  per  hundred  dollar*  d  the  iaoe  value  d  the  Dabanhiyt 


HtiffcoUf 

. 


0^.  .  Jta«  i  *  ^ 

Lehigh  Valley  Trujt  Company 
Agant  for  Phoenix  Silk  Corporation 
634  Hamilton  Street. 

Allentown,  Pa. 

L  We  hereby  tender  unto  the  Phoenix  Silk  Corporation  30- year  Income  Debenture*  d 
the  Phoenix  &lk  Corporation  due  January  1. 1966.  in  the  total  faoe  amount  of  l>f0O0  ^6 . 
at  the  price  d  ^^.per  hundred  dollar*  d  the  face  value  d  the  Debenture*. 


& 


_ * 


•icT 


Vb  *  _  At-  . 


(Zau^'&A/, 


14*' 
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^4  Data  /s'?** 

Lehigh  Valley  That  Company 
Agent  far  Pho*nlx  Silk  Corporation 
634  Hamilton  Street 
Mwfam.  Pa. 


t  Wa  hereby  tender  unto  ft*  Phoerux  Silk  Ccrpcrahon  30-yaer  Income  Debenture*  ot 

/ —  4>t 

ft*  Phoenix  Silk  Generation.  due  January  1, 1966,  In  ft*  total  leee  amount  ot  $'  y.*r. . .T  . 

at  ft*  pro*  ot  .7. .  . .  per  hundred  dollan  at  ft*  (ao*  value  ot  the  Debenture*. 


Lehigh  Valley  Truat  Company 
Agent  far  Phoenix  Silk  Corporation 
6>i  Hamilton  Street. 

Allentown  Pa. 


L  W*  hereby  tondet  unto  ft*  Phoenix  Silk  Corporation  30-year  Income  Debenture*  ot 

,  4* 

ft*  Rioanlx  Silk  Corporation,  due  January  1. 1968.  in  the  total  (ao*  amount  o!  S  -jQ 0 ,0.  7"s 
at  ft*  price  at  $.  »  hundred  dollar*  ot  the  lace  value  ot  ft*  Deberrture*- 


*60*0 

St*** 

*,*00 


&¥/ 
9  ¥* 
e  *3 

?  */■ 


/S*' 


M»7  11,  19U 


Lehigh  Valley  Tniat  Company 
Agent  far  Phoenix  Silk  Corporation 

634  Hmdfcw  Shot. 

Allentown.  Pi. 

L  We  hereby  lender  unto  the  Phnant*  SOk  Corporation  30-yeer  Income  Dabentaua  of 

the  Plxmiix  Silk  Corporation,  due  January  L 1968.  In  ft*  total  iooe  manunt  of  $2S0.00 . 

at  ftn  price  of  STQ.QQ . par  hundred  dollar*  of  ft*  iooe  value  of  the  Debmhoua. 


Date  MAY  1  I  1944 


Lehigh  Valley  Trust  Company 
Agent  tor  Phoenix  Silk  Corporation 
634  Hamilton  Street 
Allentown.  Pa. 


1.  ]ffe  hereby  lender  unto  the  PSoenIx  Silk  Corporation  30- year  Income  Debettfvm  of 
the  Rtoenls  Silk  Corporation,  due  January  1. 1968.  in  the  total  face  amount  of  ^ 

XQTf 

at  the  price  of  ”F. .  per  hundred  dollars  of  tha  iooe  value  at  the  1 


/6cu 
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Commission’s  Exhibit  No.  28 

1770  Minutes  of  a  Meeting  of  the  Board  of  Directors  of 
Phoenix  Silk  Corporation  Held  in  the  Offices  of 
Hemphill,  Noyes  &  Co.,  15  Broad  Street,  New  York, 
N.  Y.,  on  March  28, 1944,  at  11  A.M. 

Present : 

Albert  Tilt 
W.  BolHer 
J.  A.  Lndrof 
C.  HemphiH 
I.  Silverman 
Harry  Schneider 
Henry  B.  Hodge 

Mr.  A.  T.  Gillespie  counsel  for  the  Corporation,  was  also 
present. 

Mr.  Tilt  called  the  meeting  to  order  and  the  minutes  of 
the  Directors7  meeting  held  February  15,  1944  were  ap¬ 
proved  as  read. 

The  Chairman  reported  to  the  Board  that  the  annual 
meeting  of  the  stockholders  was  held  on  March  8,  1944  and 
that  the  following  were  elected  to  serve  as  Directors  of  the 
Corporation  until  the  next  annual  meeting  of  the  stock¬ 
holders  :  Albert  Tilt,  W.  Bollier,  J.  A.  Ludrof,  C.  Hemphill, 
I.  Silverman,  H.  B.  Hodge  and  Harry  Schneider. 

Upon  motion  duly  made,  seconded  and  carried,  Mr.  C. 
Hemphill  was  elected  chairman  and  Mr.  J.  A.  Ludrof,  sec¬ 
retary,  and  the  Board  proceeded  to  the  election  of  officers 
for  the  ensuing  year. 

Nominations  having  been  made  and  unopposed,  upon  mo¬ 
tion  duly  made,  seconded  and  carried,  the  secretary  was 
directed  to  cast  one  ballot  for  the  election  of  the  following 
as  officers  for  the  ensuing  year. 

Mr.  Albert  Tilt,  President 

Mr.  Walter  Bollier,  Vice-President 

Mr.  J.  A.  Ludrof,  Sec’y-Treas. 
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The  Chairman  announced  that  the  salaries  of  the  officers 
would  now  be  voted  upon. 

Upon  motion  duly  made,  seconded  and  carried,  the  an¬ 
nual  salary  and  office  expense  of  Albert  Tilt  at  $6,240.00  a 
year  is  approved.  Mr.  Tilt  not  voting. 

Upon  motion  duly  made,  seconded  and  carried,  the  an¬ 
nual  salaries  of  W.  Bollier,  Vice-Pres.  and  J.  A.  Ludrof, 
Secy-Treas.,  are  approved  as  follows  subject  however  to 
the  approval  of  U.  S.  Treasury  Dept,  as  required  by  regu¬ 
lations — 

W.  Bollier,  Vice-Pres.  $6,600.00 
J.  A.  Ludrof,  Secy-Treas.  $5,400.00 

The  meeting  proceeded  to  discussion  and  review  of  the 
sample  tender  letter  drafted  by  counsel,  Arthur  T.  Gilles¬ 
pie,  and  the  following  Resolution  was  proposed  by  Mr. 
Hemphill  and  unanimously  adopted: 

Whereas,  because  of  the  sale  of  certain  capital  assets  the 
Corporation  has  funds  on  hand  which  do  not  represent 
earnings,  and  consequently  are  not  available  for  the  pay¬ 
ment  of  accrued  interest  on  outstanding  income  debentures, 

And,  Whereas,  it  is  the  opinion  of  the  Board  that  such 
funds,  or  at  least  a  part  of  them,  might  be  wisely  applied 
to  the  purchase  of  some  of  the  outstanding  income  deben¬ 
tures. 

1771  Now  Therefore  Be  It  Resolved,  that  the  officers 
are  hereby  directed  to  mail  to  the  holders  of  the  Cor¬ 
poration  ’s  income  debentures  an  invitation  to  tender  their 
debentures  to  the  Corporation.  The  form  of  the  invitation 
and  the  conditions  and  instructions  concerning  the  tender 
shall  be  in  accordance  with  the  form  attached  thereto,  made 
a  part  hereof  and  construed  to  be  a  part  of  this  Resolution. 

There  being  no  further  business  to  come  before  the  meet¬ 
ing,  the  same  was,  upon  motion,  adjourned. 

J.  A.  Ludrof, 

Secretary. 
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Commission's  Exhibit  No.  29 

1772  Minutes  of  a  Meeting  of  the  Board  of  Directors  of 
Phoenix  Silk  Corporation  Held  in  the  Offices  of 
Hemphill,  Noyes  &  Company,  15  Broad  Street,  New 
York,  N.  Y.,  on  May  17, 1944,  at  11  a.m. 

Present  Albert  Tilt 

Walter  Bollier 
Joseph  Ludrof 
Clifford  Hemphill 
Irving  Silverman 
Harry  Schneider 
Henry  Hodge 

Being  all  of  the  elected  members  of  the  Board.  Mr.  Arthur 
T.  Gillespie,  counsel  of  the  Corporation,  was  also  present. 

Mr.  Tilt,  the  chairman,  called  the  meeting  to  order  and 
minutes  of  meetings  held  March  28, 1944  and  April  25, 1944 
were  approved. 

Mr.  Tilt  advised  the  Board  that  tenders  had  been  received 
from  various  bondholders  aggregating  $114,800  in  prin¬ 
cipal,  at  tendered  prices  ranging  from  $30  to  $65  from  $100 
principal.  Whereupon  the  following  resolution  was  pro¬ 
posed  by  Mr.  Hemphill  and  unanimously  adopted  by  the 
Board : 

WHEREAS,  pursuant  to  Resolution  adopted  by  the 
Board  of  Directors  of  Phoenix  Silk  Corporation  on  March 
28,  1944,  invitations  were  extended  to  the  holders  of  the 
corporation’s  income  debentures  to  tender  the  same  to  the 
corporation,  AND 

WHEREAS,  in  response  to  such  invitations,  the  corpo¬ 
ration  is  in  receipt  of  tenders  of  debentures  in  the  face 
amount  of  $114,800,  AND 

WHEREAS,  of  the  foregoing  amount,  debentures  in  the 
sum  of  $111,650  have  been  tendered  at  $50  per  $100  or  less, 
AND 

WHEREAS,  it  is  the  opinion  of  the  Board  of  Directors 
that  it  is  in  the  best  interests  of  the  corporation  to  accept 
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all  tenders  whicli  have  been  made  at  $50  per  $100  or  less, 
NOW  THEREFORE,  BE  IT  HEREBY  RESOLVED, 
that  the  officers  accept  tenders  which  have  been  made  to 
the  corporation  in  the  face  amount  of  $111,650  of  the  cor¬ 
poration’s  income  debentures,  the  said  tenders  being  at  the 
rate  of  $50  per  $100  or  less,  and  the  officers  are  hereby 
authorized  to  make  payment  of  the  tendered  price  to  the 
owners  of  the  said  debentures  through  the  corporation’s 
duly  appointed  agent,  the  Lehigh  Valley  Trust  Company, 
of  Allentown,  Pennsylvania,  and  are  further  authorized  to 
take  any  and  all  steps  for  the  cancellation  of  the  said 
debentures,  and  the  corporation’s  Vice-President,  Walter 
Bollier,  its  Secretary  and  Treasurer,  J.  A.  Ludrof,  and  its 
attorney,  A.  T.  Gillespie,  are  further  hereby  authorized  to 
appear  on  behalf  of  the  corporation  at  the  time  of  the  cre¬ 
mation  of  the  said  debentures,  and  this  Resolution  shall 
be  their  authority  to  act  on  behalf  of  the  corporation,  with 
particular  reference  to  the  Lehigh  Valley  Trust  Company, 
who  is  acting  as  Agent  in  regard  to  the  tender  of  the  said 
debentures. 

1773  The  following  Resolution  was  proposed  by  Mr. 

Hemphill  and  was  unanimously  adopted  by  the 
Board: 

WHEREAS,  the  corporation  is  about  to  accept  tenders 
of  outstanding  income  debentures  of  the  corporation  in  the 
face  sum  of  $111,650,  and  at  a  purchase  price  of  $51,912.88, 
AND  WHEREAS,  in  order  to  pay  for  the  debentures 
aforesaid,  and  also  to  keep  sufficient  cash  on  hand,  it  be¬ 
comes  necessary  for  the  corporation  to  borrow  at  this  time. 

NOW  THEREFORE,  BE  IT  HEREBY  RESOLVED, 
that  the  officers  are  hereby  directed  to  borrow  the  sum  of 
$10,000  at  5%  interest  from  any  banking  institution,  and 
to  execute  unto  such  banking  institution  the  corporation’s 
note,  and  to  deliver  unto  such  banking  institution  the  first 
mortgage  which  the  corporation  holds  on  factory  premises 
located  at  Third  and  Chew  Streets,  Allentown,  Pennsyl¬ 
vania,  which  mortgage  was  in  the  original  sum  of  $50,000, 
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and  in  the  present  balance  of  $29,000.  This  Resolution 
shall  be  construed  to  give  unto  the  officers  full  authority  to 
execute  whatever  instruments  may  he  necessary  in  order 
to  effect  the  loan  and  the  transfer  of  the  collateral. 

Mr.  Tilt  presented  another  offer  to  purchase  Allentown 
Property  No.  1  from  Gus  Binder  in  the  amount  of  $85,000. 
After  considerable  discussion,  this  consideration  was  post¬ 
poned  and  a  motion  by  Albert  Tilt,  seconded  by  Clifford 
Hemphill,  that  the  corporation  employ  appraisers  to  de¬ 
termine  the  market  value  of  this  property  was  passed  and 
carried. 

The  Secretary  informed  the  Board  that  new  leases  for 
the  rental  of  floor  space  was  being  negotiated  with  M.  M. 
Gottlieb  Associates  and  Lehigh  Safety  Shoe  Co. 

Upon  motion  duly  made,  seconded  and  carried,  the  meet¬ 
ing  adjourned. 

J.  A.  Ltjdrof 
Secretary 

Commission’s  Exhibit  No.  38 

1774  Minutes  of  a  Special  Meeting  of  the  Board  of  Di¬ 
rectors  of  Phoenix  Silk  Corporation  Held  in  the 
Offices  of  Hemphill,  Noyes  &  Co.,  15  Broad  Street, 
New  York,  N.  Y.,  on  April  25, 1944,  at  11  a.m. 

Present :  Albert  Tilt 
W.  Bollier 
C.  Hemphill 
Irving  Silverman 
Henry  B.  Hodge 
Harry  Schneider 
J.  A.  Ludrof 

Due  notice  of  the  meeting  as  required  by  the  by-laws  was 
given. 

Meeting  called  to  order  and  the  Board  was  informed  by 
Mr.  Tilt  that  one — Gus  Binder,  did  on  April  17,  1944  offer 
to  purchase  real  estate  owned  by  the  Corporation  and 
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known  as  Allentown  Property  No.  1  for  the  sum  of  Eighty 
Thousand  ($80,000.00)  Dollars.  After  considerable  discus¬ 
sion,  it  was  moved  by  Irving  Silverman,  seconded  by  Clif¬ 
ford  Hemphill,  and  unanimously  adopted  that  the  Corpora¬ 
tion  reject  the  offer. 

There  being  no  further  business  to  come  before  the  meet¬ 
ing,  the  same,  upon  motion,  adjourned. 

J.  A.  Ltjdrof 
Secretary 

Respondent’s  Exhibit  A 

687  Eastern  Section 

October  1,  1943 

THE  NATIONAL  DAILY  QUOTATION  SERVICE 

Published  daily  except  on  stock  exchange  and  legal  holi¬ 
days.  Comprising  offerings  and  wants  of  the  leading  in¬ 
vestment  and  trading  houses  in  the  United  States.  List¬ 
ings  must  be  in  our  hands  by  two  o’clock  daily  to  appear  in 
that  day’s  sheets.  Listings  are  subject  to  previous  sale  or 
change  in  price.  At  least  half  of  all  listings  must  carry 
quotations.  When  a  security  is  to  be  traded  FLAT  the  quo¬ 
tation  should  include  the  symbol  “F”.  Each  listing  can 
cover  only  one  specific  issue. 

All  Listings  Current  To-Day,  Except: 

/  Received  by  mail  this  morning. 

—  Received  by  air  mail  to-day. 

*  More  than  twenty-four  hours  old. 

This  service  compiled  at  the  request  of  the  subscribers 
for  their  exclusive  use  in  the  office  to  which  it  is  delivered. 
The  information  in  this  service  has  been  compiled  with  ex¬ 
treme  care.  It  has  been  obtained  from  sources  which  we 
believe  are  reliable  and  accurate  but  we  cannot  guarantee  it. 
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Published  by  National  Quotation  Bureau,  Inc.,  46  Front 
St.,  New  York.  WHitehall  3-8330.  Bell  System  Teletype 
NY  1-1900. 

Western  Section — 166  W.  Jackson  Blvd.,  Chicago.  Wa¬ 
bash  0683.  Teletype  CG-  794. 

Pacific  Coast  Section — 465  California  St.,  San  Fran.  Sut¬ 
ter  7033.  Teletype  SF  122. 

717  Phoenix  Silk  5S68  WS  F.  H.  Winter  &  Co.  NY  W02  1270  18  22 

M  S  Wien  &  Co.  NY1-1397  HA2  8780  19  23 


PftlCB  AMOUNT  INTKftUT  COM.  TAX  NIT  AMOUNT 


s  Exhibit  E 


669 


Respondent’ 


NOKLYJCHUJtOO 


IC 


not  aim  ‘morowi  ctt 


«  5 

T  O 


672 


Respondent’s  Exhibit  H 


row  a/c  or  ,  -com. 

rec*£Vr  rwoM 

WOLD  TO 

! 

>* _ ^ _ 

I 7.?u.  4. 

Respondent’s  Exhibit  I 


674 


Respondent’s  Exhibit  J 


IMPORTANT  NOTICE  REGARDING  OPPORTUNITY  TO 
SELL  YOUR  PHOENIX  SILK  CORPORATION  BONDS 

PHOENIX  SILK  CORPORATION 

ALLENTOWN,  PENNSYLVANIA 


April  10.  1944 

INVITATION  FOR  TENDERS  OF  30-YEAR  INCOME  DEBENTURES 
DUE  JANUARY  1.  1968 


Dear  Bondholder: 

Due  to  the  sale  of  certain  capital  assets,  the  Phoenix  Silk  Corporation  has  limited  funds 
available  which  can  be  devoted  to  the  purchase  of  some  of  the  corporation's  outstanding  income 
debentures  for  retirement.  The  Board  of  Directors  is  desirous  that  all  of  the  holders  of  these 
debentures  shall  have  an  equal  opportunity  to  offer  their  holdings  to  the  corporation.  If  you 
are  interested  in  selling  any  or  all  of  your  debentures  at  this  time,  you  may  tender  them  to  us 
under  the  terms  and  conditions  attached  hereto.  It  will  be  understood  that  the  tender  pnce 
submitted  by  you  will  be  the  complete  price  that  the  corporation  will  have  to  pay  for  the  deben¬ 
tures,  and  that  nothing  will  be  added  thereto  either  for  accrued  interest,  or  for  any  other  reason. 

For  your  information,  to  the  best  of  our  knowledge,  these  debentures  have  sold  during 
j  1943  for  as  low  as  11.  and  as  high  as  40?£  per  $100.00  of  the  face  value  of  the  debenture.  These 
prices  included  the  delivery  of  the  accompanying  stock.  In  the  most  recent  sale  in  1944.  the 
seller  received  $37  plus  the  $5.00  April  10th  interest  payment  per  $100.00  face  value  of  the 
debenture.  This  sale  also  included  the  delivery  of  the  accompanying  stock. 

Please  note  that  the  request  for  tenders  is  for  outstanding  income  debentures  only,  and 
not  for  any  of  the  outstanding  shares  of  stock  of  the  corporation.  If  you  make  tender  of  any  of 
your  debentures  to  the  corporation,  you  will  still  retain  the  stock,  or  make  any  other  disposition 
of  it  that  you  may  choose. 

The  corporation  reserves  the  right  to  accept  or  reject  any  or  all  tenders.  If  any  are  a  coopted, 
the  corporation  will  accept  the  lowest  tenders  and  will  accept  them  in  such  an  amount  as  the 
Board  of  Directors  believes  to  be  in  the  best  interests  of  the  corporation  and  the  holders  of  its 
securities. 

the  attached  Instructions  and  Conditions. 

Very  truly  yours. 

ALBERT  TILT 
President 


In  making  tender,  please  follow  carefully 
■StaRmE*  A  ^^rr£|i;SU  It 

|CtW  *«.— - 

ttn.u 

REPORTER— 


&c 
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INSTRUCTIONS  AND  CONDITIONS 

. 

1.  All  tenders  must  be  made  on  the  enclosed  form  of  tender,  and  may  not  be  revoked. 
All  references  herein  contained  refer  to  3C-year  income  debentures  Phoenix  Silk  Corporation, 
due  January  1,  1968. 

. 

2.  All  tenders  must  be  received  by  the  Lehigh  Valley  Trust  Co.,  Allentown.  Pa.,  agent 
for  Phoenix  Silk  Corporation,  at  or  before  3  p.m.  on  May  15,  1944.  No  tenders  will  be  opened 
until  after  such  closing  date. 

3.  If  any  tenders  are  accepted,  they  will  be  accepted  at  the  lowest  prices  tendered. 

4.  If  identical  offers  exceed  the  amount  of  debentures  that  the  corporation  elects  to 
purchase,  the  amount  to  be  purchased  will  be  pro-rated  among  those  making  identical  qffers. 

i 

5.  AH  tenders  made  by  persons,  firms  or  corporations  (other  than  banks  or  trust  com¬ 
panies,  or  firms  having  membership  on  the  New  York  Stock  Exchange  or  in  the  New  York  Curb 
Exchange  Securities  Gearing  Corporation)  must  be  accompanied  either: 

(a)  By  the  debentures  representing  the  amount  tendered,  duly  endorsed  in  blank; 
or  accompanied  by  proper  instruments  of  transfer,  duly  executed  in  blank,  with  the  signatureaj 
thereto  witnessed  and  guaranteed  by  a  bank  or  trust  company  having  an  office  or  correspondent 
in  the  City  of  New  York,  or  by  a  firm  having  membership  on  the  New  York  Stock  Exchange  or* 
in  the  New  York  Curb  Exchange  Securities  Gearing  Corporation,  or 

(b)  By  a  satisfactory  certificate  of  a  bank  or  trust  company,  or  of  a  firm  having  mem-| 
bershlp  on  the  New  York  Stock  Exchange  or  in  the  New  York  Curb  Exchange  Securities  Gearingj 
Corporation,  stating  that  the  debentures  representing  the  amount  tendered  have  been  deposited 
with  U,  similarly  endorsed,  or  accompanied  by  proper  instruments  of  transfer,  similarly  executed,] 
to  be  held  for  delivery  to  the  corporation,  against  payment  of  the  price  stated  in  the  tender  in 
oase  the  tender  is  accepted  in  full  or  in  part. 

6.  Debentures  tendered  in  the  name  of  a  corporation,  executor,  administrator,  trustee, 
guardian  or  other  fiduciary  must  be  accompanied  by  proper  evidence  of  authority  to  make  the 
tender. 

7.  The  method  of  delivery  of  debentures  to  the  corporation  is  at  the  option  and  risk  of  the 
holder,  but  if  sent  by  mail,  insured  registered  mall  is  suggested. 

•  I 

8.  As  soon  as  practical  after  the  last  date  for  tender,  but  on  or  before  May  31st,  1944.  the 
corporation  will  advise  all  holders  whose  tenders  have  been  accepted  in  whole  or  in  part,  and 
will  return  all  debentures  tendered  but  not  accepted. 

9.  If  your  tender  U  accepted,  the  cost  of  any  necessary  Revenue  stamp*  will  be  deducted 
from  the  payment  made  to  you. 


7C 


TENDER 


Date 


Lehigh  Valley  Trust  Company 
Agent  for  Phoenix  Silk  Corporation 
634  Hamilton  Street, 

Allentown,  Pa. 

I,  We  hereby  tender  unto  the  Phoenix  Silk  Corporation  30-year  Income  Debentures  of 

the  Phoenix  Silk  Corporation,  due  January  1. 1968,  in  the  total  face  amount  of  $ . 

at  the  price  of  $ . per  hundred  dollars  of  the  face  value  of  the  Debentures. 
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PHOENIX  SILK  CORPORATION,  ALLENTOWN.  PA. 

BALANCE  SHEET 
As  Or  December  31, 1943 
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Dear  Stockholder; 

Several  month*  ago  your  Board  of  Director*  wrote  you  concerning  the 
financial  condition  of  the  Phoenix  Silk  Corporation  as  of  June  30,  1943.  We 
told  you  at  that  time  that  the  statement  reflected  the  corporation's  condition 
after  the  sale  of  one  of  the  corporation's  building*  in  Allentown.  We  also  told 
you  that  the  remaining  fixed  asset*  of  the  corporation  were  the  factory  building 
in  Allentown,  the  factory  building  in  Pottsville,  and  the  manufacturing  equipment 
in  Allentown.  We  recited  the  fact  that  the  fixed  liabilities  were  a  note  payable 
in  the  sum  of  $20,000,  and  a  mortgage  in  the  sum  of  $12,500.  We  added  that 
we  would  advise  you  further  if  any  change  took  place  in  the  corporate  picture. 

This  letter  is  for  the  purpoee  of  informing  you  that  the  corporation  has 
sold  the  factory  building  in  Pottsville  for  the  sum  of  $65,000.  Part  of  the  pro¬ 
ceeds  of  the  sale  have  been  used  for  the  purpoee  of  paying  the  two  fixed  liabilities 
above-mentioned.  As  a  consequence,  the  remaining  fixed  assets  are  the  mill 
and  manufacturing  equipment  located  in  Allentown.  Fixed  liabilities  have  all 
been  discharged. 

As  is  stipulated  in  the  income  debentures,  the  certified  public  ac¬ 
countants  will  render  a  financial  statement  after  the  close  of  the  company's  fiscal 
year,  which  closing  date  is  December  31,  1943.  After  your  Board  of  Directors 
receives  that  statement  due  consideration  will  be  given  to  a  payment  on  the 
interest  which  has  accrued  on  these  debentures  since  January  1,  1941. 

It  remains  the  desire  of  your  Board  to  keep  you  fully  informed  as  to 
the  state  of  the  corporate  finances,  so  that  you  might  be  better  able  to  correctly 
determine  the  value  of  any  Phoenix  securities  which  you  may  hold. 

Very  truly  yours. 


ALBERT  TILT 
President 
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You  will  find  enclosed  a  copy  of  the  Balance  Sheet  and  Profit  and  Loss 
Statement  of  the  Phoenix  Silk  Corporation  as  of  June  30,  1943.  This  statement 
is  important  in  that  it  reflects  the  condition  of  the  corporation  subsequent  to  the 
sale  of  one  of  the  corporation's  buildings  which  was  located  at  Third  and  Chew 
Streets,  Allentown,  Pennsylvania,  and  generally  known  as  the  Ribbon  Mill.  An 
analysis  of  this  sale  is  also  presented  at  the  foot  of  the  Profit  and  Loss  Statement. 

It  will  be  noted  from  the  Balance  Sheet  Jhat  the  only  remaining  fixed 
liabilities  are  a  note  payable  in  the  sum  of  Twenty  Thousand  ($20,000.00) 
Dollars,  a  first  mortgage  due  the  Miners  Bank  in  the  sum  of  Twelve  Thousand 
Five  Hundred  ($12,500.00)  Dollars,  and  a  first  mortgage  due  a  group  of  local 
individuals  in  the  sum  of  Twelve  Thousand  Five  Hundred  ($12,500.00)  Dollars. 
It  will  also  be  noted  that  the  corporation  is  no  longer  indebted  to  the -Recon¬ 
struction  Finance  Corporation.  The  balance  which  had  been  due  the  R.  F.  C. 
was  paid  with  funds  acquired  by  the  creation  of  the  note  payable  in  the  sum  of 
Twenty  Thousand  ($20,000.00)  Dollars.  Thes4  three  remaining  obligations 
will  of  course  have  to  be  paid  before  any  interest  can  be  paid  upon  the  corpor¬ 
ation's  outstanding  bonds. 

It  will  continue  to  be  the  policy  of  your  Board  of  Directors  to  sell  the  real 
estate  of  the  corporation  whenever  any  reasonable  offers  are  received.  The 
remaining  fixed  assets  available  for  sale  are  the  mill  in  Allentown  the  mill  at 
Pottsville,  and  the  manufacturing  equipment  in  Allentown.  It  is  impossible  for 
your  Board  at  this  time  to  estimate  what  might  ultimately  be  realized  from  the 
sale  of  these  assets. 


This  letter  is  being  written  to  you  because  of  recent  activity  in  the  purchase 
and  sale  of  some  of  the  corporation  s  outstanding  bonds.  It  is  the  desire  of  your 
Board  to  keep  you  as  fully  informed  as  possible  concerning  any  changes  in  the 
corporate  picture.  We  will  therefore  from  time  to  time  again  advise  you  if  the 
sale  of  any  of  the  corporation's  assets  should  enable  you  to  form  a  more  definite 
conclusion  as  to  the  value  of  the  bonds. 

Very  truly  yours, 

ALBERT  TILT 

President 
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Mr.  Harry  Schneiaer 
285  Madison  Ave.t 
Hew  York  17,  U.Y- 

Deer  Mr.  3ehneider* 

At  the  direction  of  Mr.  Albert  Tilt,  President 
of  Phoenix  SilV  Coloration,  you  are  requested  <0  attend 
a  directors  *  meeting  to  be  held  Tuosday,  March  28,  1944. 
at  11  A,M. ,  in  the  offices  of  Hen^hlll,  Hoyee  &  Company, 
15  Broad  Street,  Mew  York.  M.Y. 

Very  truly  yours, 

PH0JEI1X  SILK  COHPORATIOH 


JALxBL 


ECU F. STIES  AND  EXCHANGE  COMMIiolON 
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$1500  0  W 

$500 

22  f 

M.  S.  Wien 

21 

26 

F.  H.  Winter 

0  w 

B  W 

27 

M.  S.  Wien 

21 

26 

F.  H.  Winter 

0  W 

B  W 

28 

M.  S.  Wien 

21 

26 

F.  H.  Winter 

0  w 

B  W 

29 

M.  S.  Wien 

21 

26 

F.  H.  Winter 

0  W 

B  W 

30 

.  tt.  S.  Wien 

21 

26 

F.  H.  Winter 

0  w 

B  W 

31 

F.  H.  Winter 

0  w 

B  W 

1.1.  S.  Wien 

0  w 

B  W 

August  2 

F.  H.  Winter 

0  w 

B  W 

M.  S.  Wien 

0  w 

B  W 

3 

F.  H.  Winter 

o  w 

B  W 

M.  S.  Wien 

0  w 

B  W 

4 

Warren  W.  York 

2 

22 

M.  S.  Wien 

0  w 

B  W 

F.  H.  Winter 

o  w 

B  W 

S 

F.  H.  Winter 

o  w 

B  W 

Warren  V..  York 

K.  S.  Wien 

0  w 

b  ?; 

6 

Warren  V..  York 

2 

22 

II.  S.  Wien 

o  w 

B  W 

F.  H.  Winter 

0  w 

B  W 

7 

Warren  W.  York 

2 

22 

F.  II.  Winter 

0  w 

B  W 

IX.  S.  Wien 

0  If 

B  W 

9 

F.  n.  V.  inter 

0  w 

B  W 

M.  S.  Wien 

0  K 

B  W 

10 

F.  H.  Winter 

18 

22 

M.  S#  Wien 

o  w 

b  v: 

11 

F.  H.  Winter 

18 

22 

V.arren  W.  York 

2 

22 

IX.  £.  Wien 

o  w 

b  r 

12 

I'.  H.  Winter 

18 

22 

M.  S.  V.ien 

0  w 

B  W 

13 

Warren  V..  York 

2 

22 

F.  H.  Winter 

0  w 

B  W 

M.  1.  Wien 

0  w 

B  W 

14 

F.  H.  Winter 

0  Hr 

B  W 

.1.  £.  V'ien 

0  Vf 

B  W 

16 

F.  H.  Winter 

0  T, 

B  W 

M.  S.  Wien 

0  w 

B  W 

17 

F.  H.  Winter 

0  w 

B  W 

M.  S.  Wien 

o  v< 

B  W 

1C 

F.  H.  V- inter 

0  w 

B  W 

I  G 
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194S. 

August  18 

19 

20 
21 

25 

24 

23 

26 

27 

28 

SO 

31 

September  1 
2 

3 

4 

7 

8 


9 

10 

11 

IS 

14 

15 


M.  S.  Wien 
F.  H.  Winter 
M.  S.  Wien  . 

F.  H.  Winter 
M.  S.  Wien 
F.  H.  Winter 
M.  S.  Wien 
F.  H.  Winter 
M.  S.  Wien 
Warren  W.  York 
F.  fl.  Winter 
M.  S.  Wien 
Warren  W*  York 
U.  S.  Wien 
F.  H.  Winter 
F.  H.  Winter 
M.  S.  lien 
Warren  W.  York 
F.  H.  Winter 
II.  S.  Wien 
Warren  W.  York 
F.  H.  Winter 
M.  S.  Wien 
H.  S.  Wien 
F.  H.  Winter 
Warren  W.  York 
II.  S.  Wien 
F.  H.  Winter 
II.  S.  Wien 
F.  H.  Winter 
M.  S.  Wien 
F.  H.  Winter 
Warren  W.  York 
11.  S.  Wien 
F.  H.  Winter 
Darren  W.  York 
K.  S.  Wien 
F.  H.  Winter 
M.  S.  Wien 
F.  H.  Winter 
Warren  W.  York 
K.  S.  Wien 
F.  H.  Winter 
M.  S.  Hen 
F.  H.  Winter 
W.  S.  Wien 
F.  H.  Winter 
M.  8.  lien 
F.  I«  Winter 
S.  Wien 
F.  I.  Winter 
H«  S.  Wien 
F.  1.  ***** 


0  W 
0  w 
0  w 
0  * 
o  w 
0  w 
0  w 
0  w 
0  w 

0  w 

0  w 

0  w 
0  w 
0  w 
0  w 

0  w 
0  w 

0  w 

0  W 

0  w 

0  w 
0  w 
0  w 

18 

0  w 

18 

0  w 

18 

0  w 

18 
0  w 
18 

0  w 

18 

0  w 

18 

0  W 

18 
0  W 
10 
0  W 
10  > 
0  w 
18 


B  W 

B  W 
B  W 
B  W 
B  W 

B  W 
B  W 
B  W 
B  W 

2  22 

B  1 
B  W 

2  22 

B  W 
B  W 
B  W 
B  W 

2  22 

B  W 
B  W 

2  22 

B  W 
B  W 

B  W 

2  22 

B  W 
B  W 
B  W 


2 


2 


2 


2  a 


- 
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687 

i 

' 

1 

^943 

September  15 

11.  S.  Wien 

0  W 

B* 

16 

F.  H*'  Winter 

18 

22 

tl.  S.  Wien 

0  W 

B  P 

17 

F.  H.  Winter 

18 

22 

11.  S.  Wien 

0  W 

B  F 

18 

F.  H.  Winter 

IB 

2  22 

II.  S.  Wien 

0  w 

20 

F.  H.  Winter 

IS 

22 

U.  S.  Wien 

0  W 

B? 

21 

F.  i.  winter 

18 

221 

M.  S.  r:ien 

0  W 

B  W 

22 

F.  it.  wut*r  ' 

18 

22 

v.  s.  M* 

0  I 

23 

F.  H.  Winter  • 

18 

22 

M.  S.  Wien 

0  w 

B  W 

24 

F.  H.  Winter 

18 

M.  s.  Wien 

0  w 

B> 

tl 

F.  H.  Winter 

18 

22 

21.  S.  Wien 

0  w 

B  W 

27 

F.  H.  Winter 

IS 

22! 

II.  S.  Wien 

0  c 

B  * 

28 

II.  S.  Wien 

19 

24 

F.  H.  Winter 

18 

22 

29 

F.  H.  Winter 

18 

22 

M.  S.  Wiea 

19 

28 

30 

F.  H.  Winter 

18 

22 

M.  S.  Wien 

0  w 

24 

3  G 


1244 

April  1 

3 

4 

5 

6 
8 

10 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

24 

25 

28 

27 


11.  S.  Mien 
H.  S.  Mien 
H.  S.  Vien 
K.  S.  Wien 
M.  S.  Mien 
M.  S.  Mien 
M.  S.  Mien 
11.  S.  Mien 
Seymour  Hayman 
Herzog 
11.  S.  Mien 
Seyaour  Hayman 
Seymour  Hayman 
II .  S.  Mien 
Gilbert  J*  Poatley 
Gilbert  J.  Poatley 
M.  S.  Mien 
Seyaour  Hayman 
M.  S.  Mien 
Gilbert  J.  Poatley 
Seymour  Hayman 
II.  S.  Mien 
Gilbert  J.  Poatley 
Seymour  Hayman 
11.  S.  Mien 
Seymour  Hayman 
Gilbert  J.  Poatley 
11.  S.  Mien 
Gilbert  J.  Poatley 
Seymour  Hayman 
M.  S.  Wien 
Seymour  Hayman 
Gilbert  J.  Poatley 
11.  S.  Mien 
Seymour  Hayman 
Gilbert  J.  Po8tley 
Seymour  Hayman 
M.  5.  Mien 
Gilbert  J.  Poatley 
Gilbert  J.  Poatley 
Seymour  Hayman 
M.  S.  Mien 
Gilbert  J.  Poatley 
11.  S.  Mien 
Seymour  Hayman 
11.  S.  Mien 
Gilbert  J.  Poatley 
Seymour  Hayman 
Seymour  Hayman 
M.  S.  Mien 
Gilbert  Poatley 


0  W 
0  M 
0  1 

0  W 
0  M 
0  M 
0  M 
0  W 
0  W 
0  1 
0  M 
0  W 
0  M 
0  M 
5  0  M 

5  32 

0  M 
0  M 
0  M 
5  0  M 

0  M 
0  M 
5  0  M 

0  M 
0  M 
0  M 
5  0  W 

0  W 
0  M 
0  W 
0  W 
0  W 
0  M 
0  M 
0  M 
0  M 
0  M 
0  M 
0  M 
5  0  M 

0  M 

0  M 
5  0  M 

0  M 
0  M 
0  M 
0  M 
0  W 
0  M 
0  M 
S  0  M 


B  W 
B  M 
B  M 
B  W 
B  M 
B  W 
B  W 
B  W 


M-G 
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im. 

April  28 

M.  5.  nlan 

0  w 

Gilbert  J.  Postley 

5  0  W 

Seymour  H&yman 

0  w 

29 

Seymour  Hayman 

0  W 

Gilbert  J.  Postley 

0  W 

M.  S.  Wien 

0  W 

May  1 

M.  S.  Wien 

0  W 

Seymour  Hayman 

0  W 

2 

M.  S.  wien 

0  W 

Seymour  Hayman 

o  w 

3 

Seymour  Hayman 

o  w 

M.  S.  Wien 

0  ft 

4 

M.  S.  Wien 

0  w 

Seymour  Hayman 

o  w 

5 

M.  S.  Wien 

o  w 

Seymour  Hayman 

0  n 

6 

Seymour  Hayman 

0  w 

M.  S.  Wien 

0  tt 

3 

Seymour  Hayman 

0  w 

M.  S.  Wien 

0  w 

9 

Seymour  Hayman 

0  w 

M.  S.  Wien 

0  n 

10 

M.  S.  Wien 

0  w 

Seymour  Hayman 

0  w 

11 

M.  S.  Wien 

0  w 

Seymour  Hayman 

0  ft 

12 

M.  S.  Wien 

Seymour  Hayman 

o  w 

15 

M.  S.  Wien 

o  w 

Seymour  Hayman 

0  w 

IS 

Seymour  Hayman 

0  w 

M.  S.  Wien 

IS 

K.  S.  Wien 

Seymour  Hayman 

0  w 

17 

Warren  w.  York 

40 

M.  S.  Wien 

18 

Warren  W.  York 

40 

M.  S.  Wien 

19 

Warren  W.  York 

40 

M.  S.  Wien 

20 

Seymour  Hayman 

0  h 

U.  S.  wien 

0  » 

22 

Warren  n.  York 

40 

M.  s.  wien 

Seymour  Hayman 

0  w 

25 

Warren  W.  York 

40 

SI.  S.  Wien 

0  w 

24 

Warren  W.  York- 

40 

M.  S.  Wien 

25 

Warren  W.  York 

40 

M.  S.  Wien 

26 

M.  S.  Wien 

Seymour  Hayman 

0  W 

27 

U.  S.  Wien 

29 

Warren  W.  York 

40 

M.  S.  Wien 

Ol 

Warren  W.  York 

40 

M.  S.  Wien 
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—as  J«m  sms 

cui«4 — Entire  Issue  at  100  at  Federal  Reserve  Bank. 
K  C.  June  S.  1MX. 

phouu  Mcwnn  oo  ss  Mr  x.  im  , 

Barnet  A  LofUnd.  Phils  I-  2-1*1  (st  ssct)|  M0|1  lot  A 

nouu  Blue  OOBP  <nw  TOW  citt>  1NCOMS 

nu  h.  mi  a.  iMa 

NOTB-tlsMr  slss  <TT-»)  tesflmed  H  CssH  Is 
Ms*  1MT,  eMl  BIS#  ef  Phsssis  IHk  Utm  Cm,  Im*  let 
II  F  Te  Bite  M  1.  IM  (srlctaallr  offered  hr  Paaieoao 
Tart  Ce.  Ch«*,  Hemphill  Xsree  A  Ce,  X  T  e«e  ts«  I  A 
W  SsIHsms  A  O*,  W  T  Is  IBM)  ess  enhsaisshls  toe 
BBS  to  list*  heads  aad  S  eke  — i 
—WITH  STOCK 

tiller  *  Co.  PhiU  1-10-41; 

(«.  X  V  I»l-2i-43, 

Warren  W  York  &  Co.  PhiU  19-37-4* 

S  II  Jiuiscr  Co.  N  Y  10-39-43' 

Kubhc  Gesrhar;  ft  Co  Inc.  N  Y  10-30-0 
\,  M.tchtl!  *  Co.  H  Y  11-17-4*1 

1  Sermonr  Hsmti  *  Co.  N  Y  U-St-4* 

v  •  X  D.  Kuos  h%W*K  y  1110.4* 

r  _•  Trastsr  Csrne^  Su m m rrt.  X  Y  1 l -JO- 41 
•  „  l.hWr  *  CoTPhiU  11-30-4* 

•Jobs  J  U’Ksn*  Jr  M  Co.  X  Y  11-10-4* 
fc  .  PH  WieurMk  Co.  N  Y  11  *0-43 

I  H  CAb  4  Co,  X  Y  13-17- 

BosrllO  Archaid  A  Co,  N  Y  17- 

UoKm  **  "  Y~  *** 


•Q  6  Archaid  ft  Co,  S  Y 

r  UtigM*  K  y 

S  WUe  JkCo.  NY  _  . 

IOBXIX  BILK  BPO  CO.  INC 
I  r  TS.  Feb  MA  I  let  P  A  A  1), 

XOTB — Kclrr  te  rbeealx  Bilk 
due  Jss  I.  ISSN. 

BOBMIX  WAT AH  POWBK  OO  (PBAMAX  it,  PA),  1ST 
A,  Jss  ISSS.  (let  J  A  J  1).  Montgomery Clothier  A 
Tpler.  ottered  1140.000  la  Jen.  1111. 

XOTK— lateteet  dae  Aesr  lBSl.  net  a* Id. 

K1XO  PC  MB  —  BASSO  yeasty  — Cheetor  Ceuaty 
Os  <  West ehtsSer.  Fa).  Tresis  s. 

ATK  MIIIMU  CO  IX  Y)  KJCG  COXV  DBA  IPO 
Aav  1040  <P  A  A  I)  fee*.  Into  IS  she  Com  (110#  Par) 
per  Sloes  bond,  tollable  100  .-nd  Int  of  544.  S.  p.  Yearly 
beginning  May  11,  194.1.  «>r  <>n  retirement  of  Co'*  1*4 
mtge  bonds,  an  amt  tqtlil  to  1,3  of  net  Income  for  the 
preceding  fiscal  year  ending  May  31.  Ties  In  Corn 
Kxr-hange  Bank  Trust  Co.  X  Y. 

Offered — ms  on  exchange  or  to  refund  Co’s  Series  A 
Income  Notes. 

IsctlU  ft  Seydsr.  N  Y  3.M-4SI  ow  |  L 

PICK  (ALBERT)  A  CO  B  F  DBA  OS  Jsa  IBM  (SABI) 

Pry s el t see  Rec'd  per  |10B;  1  ah  Cum  Pfd  of  new  Co. 
Non -depositors  rac’d  157.74  per  fltOO  (with  7-1-M  A 
ICA)  from  Manufacturers  Trust  Co.  N  Y. 
nCK-MAHTH  MOLDINO  COgP  COLL  S%  NOTBB  Jss 
IBM  <«  A  J  1) 

■sshrsplrr — Pstttloa  (voluntary)  fllsd  Jan  9.  1911. 
Depositors  rec’d  per  flOB;  1  sh  of  Cl.  A  Pref  or  4  sbs 
Com  of  Atlne  Cory.  Non-depositors  rec’d  tlll.17  per 
$1BB0  (with  1-1-31  A  •  C  A)  from  Manufacturers  Trust 
Co,  N  T. 

—COLL  S%  NOTBB  Jss  IBM  <4  A  4  «> 

Aaakraptey — Petition  (voluntary)  fllsd  Jan  B,  19BB. 
Holders  rec’d  liquidating  pay't  ot  1191.01  per  11049 
(With  1-1  A3  A  8  C  A)  from  Manufacturers  Trust  Co  N  T 
PICKBMIM42  LOMABB  CO  (KAUAI  CITY.  BO).  1ST  B  F 
BB.  BKKIBS  -A",  Boy  IBM.  (lat  BAND. 

NUTB— tltefev  te  Ftckerlae  Lumber  Cery  Bsearsd  ta- 
eesae  da.  Sertee  -X".  dae  IBU. 

F1CBBAIXO  LUBXBK  CORF  SBC  1KCOBB  4S  BB1UBS 
B  4aa  IBM  (4  A  4  1)  B.  F.  Beginning  tbs  first  month 
aftsr  retirement  of  all  1st  mtK*  bonds  In  sunt,  of  ft- 
500.000  of  a  sum  equal  to  13.50  for  each  1.000  ft.  or 
timber  board  cut  and  sold  from  Co’s  proparty  In  the 
standard  units  yearly,  plus  net  proceeds  from  sals  of 
ay  ^property.  Celle  Me  100.  Trustee  Commerce  Trust 

Baebeage  Bffsctivs  March  19*7  dspoeRors  of  Pick¬ 
ering  Lumber  Co  let  Be  (Halsey  Stuart  A  Co  Issue) 
recN)  *40o  in  these  bonds.  V  T  C  for  •  she  C«nv.  Pfd  5*X- 
(Par  1100)  and  41  shs  Com  (Par  $15)  per  $1000  (with 
11-I-S1  A  8  C  A).  Pinal  date  of  exchange  Mar  17.  1943 
—WITH  STOCK 

7-10-4*'  *0100*4  E 

•-M-4SI  0100  |  0101*  I. 

10-  0-40}  <0  90*41  5X104*4  M 

io-i4.43'9:oon  m*i  ismo  boh  k 
10-37-43  5  99V  0100*4  ' 

,  ..  .  10-39-43 1  O  99V  C100aI  I. 

*Cb,$*L  1113-41!  0  00*7;  01OOHPL 


ra  sa 

& 


W  kbits 

_ A  Co,  N  Y 

A  Co  Inc.  Seat 
A  Dufitu.  Tf 


Crude 

WfflESi  A  Polk*  A  Co. 


6G 


